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TERS FULL, BENCH. 


. Before Sir Francis W. Maclean, K. C. I. E., Chief Fustice,’ 
Mr. Fustice Ghose, Mr. Fustice Rampini, Mr. Fustice Harington 


and Mr. Fustice Brett. 
RAM MOHAN PAL AND OTHERS 


a iat Cr 
“7. 2." SHEIKH KACHU AND ANOTHER”. 
Bengal Tenancy Act (VILL of 1885), Section 22, clause 2— 
Purchase of occupancy holding. by a co-sharer landlord, effect of. 
= Held by! the majority of the Full Bench (Rampini, J. dissentin y)— 
“ThHéresült of the purchase by a co-sharer landlord of the occupancy 
holding of a tenant is not the extinction of the tenancy right al- 
together, but only of his occupancy right in the holding. 
Jawadul Hug v. Ram Das Saha (1) approved of. 
se. A co-sharer landlord is not entitled to joint 44as possession with his 
to -sharér who ‘has: purchased the occupancy holding of a raiyat. 
“Appeal: by ‘the Plaintiffs. - 7 
E Suit for kas possession. 
ia a ` Reference’ to a Full Bench by Rafini and Mitra JJ. 
- The Order of Reference was as follows :— 


The plaintiffs have a 3 annas, 174 gundas share in a certain 


-3 puine The principal defendants have also a share in this puint. 
~“, < The plaintiffs sue foreė%as possession in proportion to their share, 


+ 


“of certain lands appertaining to the putni of which the defendants 
-are in kkas possession by virtue of their purchase of the occupancy 
2 rights of the old tenants of these lands. 


` ® Reference to Full Bench in Appeal from Appellate Decree No. 2072 
of 1901, against the decree of Babu Girish Chandra Chatterji, Addl. 


~ Subordinate Judge, Dacca, dated the’ 20th July 1901, varying that of 


Babu Banwarilal Banerji, Munsiff, Narayangunge, daten 15th April ` 


1901. 
(1) (1896) 1. L. R. 24 Calc. 143. 
2 


£ 
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Civin The plaintiffs plead (1) that occupancy rights are not transferable 
1905 by sale, (2) that whether they are or are not, they (the plaintiffs) 


are entitled to joint Akas possession along with the defendants. 

The Subordinate Judge has held (1) that occupancy rights are 
transferable by custom, and‘ (2) that the plaintiffs are not entitled 
to Ahas possession, as prayed. 


~— ‘ 
Ram Mohan Pal 


v. 
Sheikh Kachu 


The plaintiffs appeal and impugn the correctness of the 
Subordinate Judge’s decision on both points. 

e The finding of the Subordinate Judge, that occupancy rights 
in the locality in which the disputed tands are situate are transfer- 
able by custom without the consent of the landlord, is a finding 
of fact, which we cannot disturb in Second Appeal. But we 
are of opinion that the Sub ordinate Judge is in error in holding 
that the plaintiffs are not entitled to Akas possession. Under 
section 22 (2) of the Bengal Tenancy Act “if the occupancy right 
in land is transferred to a person jointly interested in the land 
as proprietor or permanent tenure-holder, it shall cease to exist 
but nothing in this sub-section shall prejudicially affect the rights 
of any third person.” Now, the principal defendants, are jointly 

' interested in the land with the plaintiffs, as permanent tenure- 
holders (viz.,as putnidars). Hence, the occupancy right they 
have purchased has ceased to exist. They are in direct possession 
of. the lands as putntdars, and consequently the plaintiffs are as 
much entitled to as possession as they are. The plaintiffs 
should accordingly be put in AAas possession in proportion to 
their interest in the putni. 

The Subordinate Judge ‘observes that the rulings of this Court 
on the subject are conflicting. He cites the cases of Palakdhart 
Rat v. Manness (1), and Dilbar Sardar v. Hosein Alt Bepari, (2). 
In the former of these two cases, it is incidentally remarked 
at page 185: ‘We may here point out that in the case of a 
purchase by one of the malliks, the other ma/ks cannot maintain 
a suit for ejectment. Their only remedy would be by partition 
of the property within which the land purchased is situate 
though perhaps they might also sue for a declaration ®f the 
invalidity of the sale.” But this is an odsfr dictum as pointed 
out in the second of the two cases above cited in which it is also 
dissented from. In this case at page 555 it is said: “In this 
Court it is contended that the form of the suit was misconceived 
and that the plaintiff, if entitled to any relief whatever, is 
entitled only toa partition of the estate. No authority has 
been cited for this proposition, but reliance has been placed 


1) (1895) I. L. R. 23 Calc. 179. 
2) (1899) L L. R. 26 Calc. 553. 
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on a remark made in the judgment which was delivered in the case 
of Palakhdhart Rai v. Manners (1) which possibly, so far as it goes, 
‘may tend to sustain the -contention ; that, however, is merely 
an oditer dictum and there is no doubt that the view of this Court 
has been, so far as we are aware,-for a long series of years, to 
the contrary effect. Reliance has also been placed upon the 
well-known cases of Watson and Company v. Ram Chund Dutt 
(2) and Lachmeswar Singh v. Manowar Hossein (3). These cases 
are, however, in our opinion clearly distinguishable from the 
present. Upon the findings of fact arrived at by the Courts 
below, the present case might thus be stated: A two-anna 
sharer in the taluk has without the consent of his co-sharers 
expelled (for it comes to that) one of the common tenants of 
the ¢adzkdars and has possessed himself, to the exclusion of his 
co-sharers, of the lands held by him. But this is not a case 
such as is contemplated by either of the decisions cited. For 
there are in this case no considerations whatever of an equitable 
kind, so far as we can perceive to sustain the claim brought 
forward by the appellants to retain possession of the land from 


which they have expelled the tenants to the exclusion of their - 


co-sharers”, There is, therefore, no conflict on the subject, as 
supposed by the Subordinate Judge. The case of Dilbar Sardar 
v. Hosein Alt Bepart (4) is an authority for holding that in a case 
such as the present, the plaintiffs are entitled to Žas. possession. 
The case of Pulakdhari Rat v. Manners (1), for the reasons 
assigned in Driéar Sardar’s case is no authority to the contrary. 
But there are authorities to the contrary. These are the cases 
of Sitanath Panda v. Pelaram Tripatt (5), Jawadul Hug v. Ram 
Das Shaha (6) and Mtajan v. Minnat Alt (7). These cases lay 
down the principle, that when a co-sharer landlord purchases an 
occupancy right the tenancy is not extinguished but continues 
to exist, divested of the occupancy right previously attached 
to it. If these rulings are followed, the plaintiffs are not entitled 
to joint A4as possession as prayed for. But we do not think the 
abov@ cited cases have been rightly decided, and we are of opinion 


that according to the terms of section 22 (2) and the intention of | 


the Legislature which framed the Bengal Tenancy Act, an occu- 
pancy right purchased by a co-sharer landlord who isa joint 
proprietor or a joint permanent tenure-holder ceases to exist, 


(x) (895) I. L. R 23 Calc. 179. 

G ESE L. R. 17 LA. rro; IL L. R. 18 Calc. to. 
3) (1891) L. R. 19 L A. 48; L ER: 19 Calc. 253. 
(4) (1899) I. L. R. 26 Calc. 553. 

(5) 1800) F L. R ar Calc, 869. 

(6) (1896) I. L. R. 24 Calc. 143. 

(7) (1896) I. L. R. 24 Calc. 521. 
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CIvIg * and.no tenancy: or any other right remains by virtue of which the 
1905. purchaser can obtain has possession of the land as a tenant. 
Our reasons for coming to this conclusion are (z) that to hold 
otherwise is to introduce a new class of tenants, not contemplated 
by the Act (see section 4) ; (2) that to lay down this principle is 
to frustrate the object of the introduction into the Act of section 
22, which wasto discourage the purchase by landlords of their 
tenants’ rights so as to prevent their encroaching upon the 
ratyat land of the province and converting it into #1 jote land ; 
(3) the words in section 22 (2) “shall cease to exist” occur also 
in section 22 (7), and so, if, in the circumstances referred to, the 
tenancy is not to cease to exist, but.to continue divested only of 
the occupancy right, then under section 22 (z) a landlord may 
purchase an occupancy right and become his own tenant, which 
would seem to be opposed to the fundamental principles which 
underlie the law of landlord and tenant in all countries, and (4) 
that if the Legislature had intended to lay down ‘any such rule, 
. as has been laid down in the above cited rulings it would „surely 
have conveyed its meaning not by implication, but by means of 
- clear and an unambiguous language. 

l The words “but nothing in this sub-section shall prejudicially 
affect the rights of any third person,” occurring in section 22 (7) and 

z (2) would seem to us to mean that when an occupancy right has 
been sublet or is subject toa mortgage, then its purchase by a sole 
or co-sharer landlord shall not be regarded as destroying or injuring 
the rights of the under-tenant or mortgagee. The rights of the 
under-tenant will remain, but he will be brought into direct relations 
with the landlord ‘and become a tenant and not be an under-tenant 
any longer, while the rights of the mortgagee will continue un- 
affected and he will still be at liberty to enforce his mortgage lien. 
In the case ‘of Girish Chandra Chowdhary v. Kedar Chandra 
Roy (1), the Judges who decided it, refrained from following the 
ruling in Fawadul Hug's case. They endeavoured to distinguish 
it from the case before them on the ground that the rule therein 
laid down applied only to transferable and not to non-transfPable 
holdings, which was the nature of the disputéd holding in the case 
before them. But we can see no reason for distinguishing transfer- 
able from non-transferable occupancy rights. Iu either case we 
consider according to the terms and intention of section 22 of the 
Bengal Tenancy Act, the occupancy right must cease to exist, if 
purchased by a sole or joint proprietor or permanent tenure-holder. 
For these reasons we consider that this second appeal should be 


1) (1899) I. L. R. 27 Calc. 473. 
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decreed. But as our views are opposed to those of the Judge swho 
decided the three cases cited above, we are constrained to refer this 
second appeal to a Full Bench. In doing so we would point out 
that the case of Fawadul Hug x. Ram Dass Shaka (1), though 
decided by a Special Bench of five Judges, is not a decision ofa 
Full Bench. It can therefore beset aside by a Full Bench and does 
not require th2 decision of the Full Court. 

The questions we would propound for the consideration and 
determination of the Full Bench are as follows :—: 

First —Are the plaintiffs inthis case entitled tojoint $4as posses- 
sion with the principal defendants ? 

‘Second: —Were the cases of Sanath Panda v. Pelaram 
Tiipati (2, Jawadul Hug x. Ram Dass Shaha (1) and Miajan 
v. Minnat Alt (3), so far as they lay down that when_an occupancy 
right is purchased by a sole or joint proprietor or permanent 
tenure-holder, only the occupancy right ceases to exist, but the 
tenancy remains divested of the occupancy right, correctly 
decided, or in such a case does the occupancy tight and the 

_ tenancy right cease to exist, so that the sole or joint proprietor 


or permanent -tenure-holder who purchases acquires no right as ' 


a tenant at all? 

Babu Mokendranath Roy (with him Babu, Biraj Mohan 
Mojumdar) for the Appellants. :— 

The answer to the questions referred to the full Bench 
depends upon the meaning of the word ‘ occupancy right.’ Is it 
an incident attached to a holding? If so, the decision in the case 
of Fawadul Aug x. Ramdas (1) is right ; if not, in other words, if 
it means and includes the whole bundle of rights of an occupancy 
raiyat, the decision is wrong. It is contended that the latter view 
is correct. The word ‘occupancy right’ is not defined apywhere 
in the Act ; but the definition of occupancy raiyat shows that the 
occupancy right is the sum total ot the rights of an occupancy 
raiyat. . 2 i 

[Gnoss J.—The occupancy. right which is acquired after 12 
years‘fs separable from the other incidents of the ténancy]. 

[MacLean C. J.™Why should not Sec. 22 of the Bengal 
Tenancy Act be construed strictly? So occupancy right should 
be construed as meaning occupancy right and nothing more. 
The decision of the five learned Judges of this Court in the case 
of Jawadul Hug v. Ram Das has stood good for 10 years]. 


a A L L. R. 24 Cale. 143. `. 
(2) (1894) I. L. R. 21 Calc. 869.. 
(3) (1896) I, L. R. 24 Calc, 521. 
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CIVIL. It is contended that this decision is contrary to the provisions 
1905. -of the Bengal Tenancy Act. See Sec. 4, Bengal Tenancy Act, 


which gives the different classes of tenants recognised. Ifa co- 
„o, f sharer landlord by virtue of his purchase of an occupancy holding 
Sheikh Kachu, $ ; 

ecomes a non-occupancy raiyat, then after 12 years he would 


innar 
Ram Mohan Pal 


acquire right of occupancy against himself. 

[Hose J.—He cannot acquire a right of occupancy against 
himself as that would be an adverse right; this is perhaps’ 
indicated in Sec..22, clause (2) ]. 

Again the same words vfz., ‘occupancy right shall cease to 
exist’ occur in both the clauses (1) aud (2) of Sec. 22, Bengal 
Tenancy Act, and if in one clause, namely cl. (2) itis held to 
mean that only the occupancy right and not the entire tenancy 

i ~ right should cease to exist, then it is contended that the same’ 
interpretation ought to be given to the other clause, namely, cl. (1) 
with the result that in cases coming under cl. (1), a person would 
come to be his own tenant. 

[Ghose J.—The doctrine of merger may apply tg cases 
coming under cl. (1), but it cannot apply to any case under cl.(2) ]. 

As to how far the doctrine of merger is applicable to cases 
under the Bengal Tenancy Act, see the cases of Lal Bahadur v, 
Solano (1) and Radka Gobind v. Rakhal Das (2). If the other view 
be correct, landlords will bein a position to encroach upon the 
stock of raiyati lands in a village. See Finucane's Bengal 
Tenancy Act, p. 130 and S. C Mitra's Tagore Law Lectures, p. 312. 

See also Sec. 6 of Act X of 1859, in which the word occupancy 
right was first used by the legislature. It was meant to denote 

: the right to hold land on payment of rent. Itis submitted that 
l the rights of an occupancy raiyat are co-extensive. with the right 
of occupancy thus understood. 

Babu Sarat Chandra Basak for the Respondents :—The case 
of Jawadul Hug v. Ram Das Shaka (3), it is submitted, was 
correctly decided. Occupancy right is separable from the other 
incidents of the tenancy. It does not mean and include the 
whole bundle of rights of an occupancy raiyat ; after a stattitary 
period a non-occupancy raiyat acquires sofne additional rights 
which are expressed by the term occupancy right, see Sec. 21, 
Bengal Tenancy Act. ` The term ‘occupancy holding’ is 
mentioned in Sec. 22 cl. (1) of the Bengal Tenancy Act and if 
the intention of the Legislature were that the holding 
should cease to exist, it would have .repeated the same 


(1) (1883) I. L. R. 10 Cale. 45- 
(2) (1885) I. L. R. 12 Cale. 82. 
(3) (1896) I. L. R.-24 Cale, 143. 
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term ‘occupancy holding’ instead of saying that the occupaucy 
right shall cease to exist. Jt is clear from cl. (2) of the said section 
that when any third person is concerned, the holding is recognised 
as existing, as when a third person has a lien upon the holding, he 
will be able to enforce his rights against that holding, although it 
had been transferred to a co-sharer land-lord ; in other words it 
is clear that for some purposes at least the holding exists ; and it 


is contended that if it exists for some purposes, it must exist for ` 


all purposes. It cannot be said that the holding exists for some 
purposes and not for other purposes. 7 , 

[Macea C. J.—What is your answer to the reasons given in 
the referring order ?] 


The answer tothe 1st reason given therein is that the rule e 


laid down in F¥awadul Aug's case does not introduce a new class 

. of tenants, not contemplated by the Act. When the occupancy 

“right is taken away, the person becomes a raiyat not having a 
right of occupancy, in other words, a non-occupancy raiyat ; see 
Sec. 4 g. (c), Bengal Tenancy Act. The 2nd reasoń is based upon 
an erroneous assumption that a landlord can convert raiyati land 
into nij-jote land. S. 120, Bengal Tenancy Act, lays down that a 
landlord can never convert a raiyati land into nij-jote land.. In 
answer to the 3rd _ reason,.it is submitted, that though it is true, 
that the words ‘occupancy right shall cease to exist’ will have the 
same meaning in both'the clauses, still it does not follow that the 
effect would be the same in both; and the reason for the 
difference is that whereas the doctrine of merger very properly 
applies in cases under cl. (1) when the entire interests of the 
landlord and the raiyat in the holding become united in the same 
person, it has no application in cases coming under gl. (2). There 
isno breach of any fundamental principle in saying that a co- 
sharer landlord can hold a raiyati holding under his other co- 
sharers. As tothe 4th reason, it is submitted that the same 
argument will equally apply in favour of the contention of the 
respondent, and if the intention of the Legislature were that the 
tenaffty would terminate, there was nothing to prevent it from 
saying so in clear and®express terms. 

Babu Mahendranath Roy in reply. 

Fhe following judgments were delivered :— 

Maclean O. J.—The only question we have to decide upon 
this reference is whether the case of Jawadul Hug against Ram 
Dass ‘Saha (1) was rightly decided. ‘The question subinitted refers 
to two other cases, but if we hold that the case of Jawadul flug 


(1) (1896) I. L. R. 24 Cale. 143. 
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Civit was rightly decided, the others follow. In my opinion, it was ; 
1905. the point however is not free from diffculty, and the reasons 


given by.the learned Judges, who hāve made this reference against 
the soundness of that decision are entitled to every respect, But 
E it seems to me that.the reasons urged by the Judges who decided 
Afaclean, C. J. that case ought to prevail. Virtually that case was decided by six 
g l Judges, as the five- Judges who sat in that Court affirmed the 
view taken by Mr. Justice Beverley. It is a decision which has 
not been challenged: for 8 or 9 years, though it is, perhaps, a little- 
difficult to suppose that a similar casg. has not occurred meantime, 
I am satisfied with the reasons given by the learned Judges in 
that case, and I do not think, I can usefully add-any oe to 
% those reasons, which, to my mind, are sound. . 
“The first question must be answered in the negative and the 
“second gud the case in 24 Calc. p. 143 in the affirmative. The 
result is that the suit must be dismissed with costs in all the 


Ram Mohan Pal 
U. 
Sheikh Kachu. 


Courts. 

- ` Ghose J.—I entirely concur witb. my Lord. Ido not think 
that any sufficient ground has been shewn why we shod differ 
from the decision that was arrived at in the case of Jawadul Hug 
v. Ram -Das Saha (1). The Bengal Tenancy Act contemplates 
two classes of raiyats, occupancy raiyats and non-occupancy raiyats. 
Non-occupancy raiyats may, no doubt, by twelve years’ occupa- 
tion, acquire a right of occupancy, but if he has not acquired such 
a right or does not possess such a right, he is only a non-occupancy 
raiyat. Section 22 of the Bengal Tenancy Act speaks of an’ occu- 
pancy right; and, in the circumstances mentioned in cl. (2), it says, 
such occupancy right shall cease to exist. But it does not say that 
the holding itself shall cease to exist. It has however been said that 

- the same words “ shall cease to exist ” occur in both clauses (1) and 
(2) of the said section 22 and if the tenant’s right is to be taken to 
come to an end in one case it must also be taken to have come to an 
end in the other case as well. To my mind, there is an obvious 
distinction between the two cases contemplated by Sec. 22. In the. 
first mentioned case, I mean, that in cl. (1), the interest -ef the 
ratyat and the landlord becomes united in one and the... same 
person and the vecessary result is that the tenant’s right is, 
merged in the higher right of the landlord, because the latter 
could not hold the land as a raiyat to himself, But the like result 
does not follow in the other case, for the co-sharer landlord, 
having acquired the right of a raiyat, could hold the land as a 
raiyat, if not to himself, certainly to the other co-sharer landlords. 


(3) (1896) I. L. R, 24 Calc. 143. 2 
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I am of opinion, therefore, that when the Bengal Tenancy Act Qwvir. 
„does contemplate a’ class of raiyats different from raiyats with : 1965. 


right of occupancy, namely, non-occupancy raiyats, the result of Ram Mohan Pal 
a purchase by a co-sharer landlord, of the occupancy holding of ee 
eee $ PRE Sheikh Kachu. 
a tenant, as it is in the present case, will not be the termination Zoa 
of the tenancy right altogether, but only of his occupancy right in 
the holding. g ` 
‘Rampini, J.—I regret, Iam unable to agree in the judgment 
of my Lord the Chief Justice and of my brother Mr. Justice 
Ghose. Ido not think it necessary toset forth my views at any 
length because they are expressed in the order of the referring 
Judges of whom I wasone. Iadhere to my views andI would 
answer the first question propounded for our decision in the 
affirmative and the second in the negative. 
Harington, J.—I agree in the judgment delivered by my Lord. 
In this case the purchaser of the tenant’s interest was not the 
landlord but one individual out of a number of persons who jointly 
constituted the landlords, so that the greater estate, that is, that 
of the joint landlords and the lesser estate, that is, the interest of 
the tenant which is purchased by one individual out of many, do `’ 
not coincide and meet in the same person; there cannot 
therefore be any merger. I donot think, that ins. 22 cl. 2 of 
the Bengal Tenancy Act, the Legislature “has expressed an 
intention that the tenancy should cease to exist under the 
circumstances of this case. I think the Leigislature only 
intended that the occupancy right which is an incident of the 
tenancy under Chapter V of the Tenancy Act should cease to 
exist. .If it was intended that the tenancy should come to an end, 
I think the Act'would have said so and would noe have been. 
limited in terms to the cases of the occupancy right only. e 
Brett, J.—I agree with my Lord the Chief Justice, in the 
answer which he proposes to give to this reference. I accept the 
reasons given by the learned Judges’in the case of Jawadul Hug. 
v. Ram Das Saha in support of the view which we take and I 
have né&thing to add to the reasons which they have given for 
their opinion as expresstd in that judgment. 
B. M. M, 
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CIVIL. Before Sir Francis W. Maclean, K. C. T. E, Chief Fustice, 
1905. Mr. Fustice Ghose, Mr. Fustice Rampini, Mr, Fustice Harington, 
T Jam oh and Mr. Fustice Brett. 
l BEPIN BEHARI MONDAL 
v. 


KRISHNA DHONE GHOSE* 


Bengal Tenancy Act (VIII of 1885), Sec: 29— Sub-section (b)— 
Proviso (I). z 
The landlord of an occupancy raiyat cannot recover rent at the 
$ rate at which it has been actually paid for a continuous period of not, 
less' than three years immediately preceding the period for which the 
rent is claimed, if such rate exceeds by more than two annas in the 
rupee the rent previously paid by the raiyat. - 
Proviso (1) to section 29 of the Bengal Tenancy Act does not control 
sub-section (b) of that seciion. It applies only to sub-section (a), 
The case of Mathura Mohan Lahiri v. Moti Sarkar (7) so far as it decides 
to the contrary was wrongly decided. 
The rate contemplated by proviso (1) does not mean the average 
rate, s 
APPEAL by the Defendant. 
Suit for rent due on a Kabuliat. 
Reference to a Full Bench by Rampini and Pargiter, JJ. 
The order of Reference was as follows :— 
The plaintiff, in this suit sues for rent due on a Aabultat. The 
District Judge has refused to enforce the Aadultat, as it contra- 


a 
? 
a 
aw A 





g 4 g ~"\\ venes the provisions of Section 29, Act VIII of 1885, the rent 
2 cy , being enhanced by it by more than 2 annas in the rupee. The 
; (a ‘rent formerly paid by the defendant was Rs, 24-13-9. The 
a | kabukat renders him liable to pay rent at the rate of Rs. 31 

L £ 3o per angum. 
mi o kA The Judge has, however, given the plaintiff a decree for rent at 
\2 moe 5 the rate of Rs. 30-3-14 on the ground that this is the rate of rent 


o 


paid by the tenant continuously for not less than three years 
before the period for which rent is claimed. 

The defendant appeals, ‘The plaintiff cross-appeads. The 
plaintiff in his cross-appeal contends (1) that the area of thé holding 
has increased ; and (2) that the holding has been divided. The first of 
these pleas raises a question of fact which has been decided against 
the plaintiff, by the Lower Appellate Court, We are bound by its 


$ 


Ae -.. * Reference to Full Bench in Appeal from Appellate Decree, No. 
: 1968 a aes against the decree of J. E. Webster, Esq., Offg. District 
udge, Murshidabad, dated 5th June 1902, modifying that of Babu 

-Narendra Nath Lahiry, Munsiff, Kandi, dated roth March 1902, 


he (1) (1898) L L. R. 25 Cale. 781 
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finding. As regards the second plea; for the reasons assigned by oe 
the Judge, the defendant would not seem to be disentitled to the 1905, 
benefit of section 29 of the Bengal Tenancy Act, owing to the Bepin Behari 
holding having been divided. We dismiss the cross-appeal. Mondal 


The defendant's contention in appeal is that’the rate of rent Krishna Dhone 
decreed by the Lower Court also contravenes the provisions of Ghose. 
Clause (5) of section 29 of the Act, and that proviso r to the Sec- 
tion only provides that notwithstanding that a contract is not in 
writing and registered, a landlord may recover rent at the 
paid for not less than three years before the period for w% 
is, claimed; (2) that the rate of Rs. 30-3-14 as deat s 
Judge, is not a rate of rent paid but an average rif 
the Judge by means of arithmetical calculation. N 

The first of these pleas seems to us to be amA 
opinion should prevail, The proviso 1 to Section 29, as Baggett 
by the appellant does not nullify the effect of Clause (4) a the 
section, or entitle the landlord to recover rent at the rate paid by LPI 











the tenant for three years before the period for which rent is sued, 
if it exceeds the former rent by more than 2 annas in the rupee 
‘But the respondent relies on the case of Mathura Mohan Lahiri. 
v. Moti Sarkar (1). In this case it has been said “There is one 
‘other matter which arises in this appeal and that is with reference 
to the admission of the defendant in his deposition as to the rent 
he has been paying for some years, z.e., for more than three years. 
He admits this rent to be Rs. 50 and having regard to proviso 
(1) of Section 29 as also the provisions of Section 27 of the Act, 
we think there is no reason why the-plaintiff should not, at any 


-rate, (£.4., failing the £aéulat) recover rent at the rate of Rs. 50 as 


admitted’ by the defendant.” It is pointed out, that the rate 
decreed in this suit exceeded the formerrent by more than 2 
annas in the rupee. The former rent was 39-3. The rent decreed 
was Rs. 50 per annum. This would appear to contravene the 
provisions of Section 29 Clause (4). The case is therefore in point. 
But it would appear to us that the learned Judges who decided 
this*case have overlooked the provisions of Clause (4) of Section 
29 and the fact thae the proviso 1 tothe Section only provides 
that nothing in Clause (a) shall prevent the landlord from 
recovering rent at the rate paid for three years. 
Wethereforeconsider it necessary torefer this case to a Full Bench. 
The questions we would refer for its decision are :— ee pa 
(1) Was the case of Mathura Mohan Lahiri v. cs 4, z 
(1), so far as it decides that the rent at the rate paid REEE Nod, 2805 
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years immediately preceding the period for which rent is sued, 
even though it exceeds the former rent by more than 2 annas in 
in the rupee is recoverable, rightly decided ? 

(2) Was the lower Court in the circumstances of this case 
justified in giving the plaintiff, a decree at the rate of Rs. 30-3-14 
in contravention of the provisions of Clause (6), Section-29 of the 
Bengal Tenancy Act? 

Babu Hemendra Nath Sen for the Appelläni :—The rent 
having been enhanced by more than 2 annas in the rupee, the 
agreement is void and the suit ought to have been dismissed. 
See Kristodhone v. Brojo Gobindo (1). The Lower Appellate 
Court having found that there has been an increase by more than 
2 annas in the rupee and having found that that the kabuliat is 
in contravention of law, is wrong in holding that the landlord 
having realised on an average at the enhanced rate for 4 years, the 
operation of sec. 29 has been saved. The District Judge is clearly 
wrong in striking an average for four years, as there is no provi- 

„sion in law for this method of calculating rate of rent. Then, 
Proviso (r) s. 29 cannot possibly save the operation of sec. 29 


‘of the Bengal Tenancy Act, as it relates to clause (a) only-and not 


to clause (4). If the Legislature had meant that that Proviso would: 
apply to all the 3 conditions, then there would not have been the 
words “nothing in clause (e)? in Proviso (1). The case of 
Mathura Mohan vy. Moti (2) in.so far as it decides that the rent at 
the rate paid for the 3 years immediately preceding the period 
- for which rent is sued, even though it exceeds the former rent 
by more than 2 annas in the rupee is recoverable, has not been, 
it is submitted, decided correctly, in view of the above interpreta- 
tion of Proviso (1) of sec. 29 Bengal Tenancy Act. f 
Babu, Nilmadhab Bose (with him Babus Golap Chandra Sarkar 
vand Prasanna Gopal -Roy) for the Respondent :—The District 
Judge was mistaken in calculating the average of the rent paid 
in 4 years. The payment was made at the rate of Rs. 31 every 
year. i 
Proviso (1) refers to all the conditions of sec. 29, Bengal 
Tenancy Act. — ` of 
The following judgments were delivered :— 


Maclean, ©. J.—J am doubtful, whether the Plaintiff, on the 
facts of this case, has brought his case within the terms of proviso (1) 


_ section 29 of the Bengal Tenancy Act. When we look at the judg- 


ment of the learned District Judge at page 8 of the paper book, and 


. (1) (1897) I. L. R. 24 Calc. 895. 
ee” (2) (1898) 1, L. R. 25 Cale, 781. 


Vor. 1.] f HIGH court. 


ascertain how he arrived at the rent of Rs. 30 odd, viz, by striking 
an average for four years of the rents of the four preceding years, 
I entertain very grave doubt whether the result can be said to 
have been the rate of rent actually paid for a continuous period 
of not less than three years immediately preceding the period for 
which the rent is claimed. But assuming in the plaintiff's favour 
that the case does fall within the proviso, I am of opinion that 
that proviso does not control sub-section (4) of section 29. The 
proviso clearly applies only to clause (a) and it is difficult to see 
how it can be said to applyeto clause (4). This particular point 
was not necessary, apparently, -for the decision of the case of 
Muthoora Mohan Lahiri v. Mati Sarkar (1). But if it were, 
speaking with every. deference to.the Judges who decided that 
case, Ido not think that sufficient effect was given to the clear 
language of sub-section 3) of section 29. In the result then it is 
sufficient to say, in answer to the second question referred, that, 
in the circumstances of the case, the Lower Court was not justi- 
fied in giving the plaintiff a decree at the rale of Rs. 30 odd as it 
was in contravention of the provisions of clause (4), section 29 of 
the Bengal Tenancy Act. The appeal will accordingly be 
allowed with all costs in this Court and in the Courts below. 
Ghose, J—I agree with my Lord in the answer which he 
propases to give to the reference before this Full Bench. ‘here 
is, however, one word which I should desire to say with reference 
to the judgment inthe caseof Muthoora Mohan Lahiri v. Mati 
Sarkar (1) to which I was a party. In that case the question was 
raised, at what rate was the plaintiff entitled to recover rent. 
The plaintiff adduced in support of his-case a kaboo/tat covenant- 
ing to pay a certain rent. That Aaboolia?, however,failed because 
it was in contravention of the provisions of section 2g of the 
Bengal Tenancy Act. But the defendant admitted in his own 
deposition in the case that he had been paying for some years at 
the rate of Rs. 50, which was a lower rate than the rate men- 
tioned in the Aadoolia¢ ; and we held, having regard to proviso 
‘ (1) to®section 29, that the plaintiff was entitled to recover rent 
at the rate admitted® by the defendant, because that must be 
taken to be fafr and equitable, under section 27 of the Act. Had 
it not been for the admission of the defendant, I do not think, we 
would have given the plaintiffa decree in the suit at the rate of 
Rs. so per year. However that may be, as has been pointed out by 
the learned Chief Justice, it was not ‘necessary in that case to refer 
to the provisions of section 29, or rather of thé proviso (1) to that 


(1) (1898) I. L. R. 25 Cale. 781. o! 
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section, in deciding that case. "Tam however bound to say 
that upon further consideration, I think ‘the argument that has 
been. submitted to us by the appellant’s vakil in this case is 
correct. I, therefore, feel no hesitation in resiling from the view, 
I expressed with reference to the proviso (1) to section 29 in the 
case of Muthoora Mohan Lahiri. 

Rampini, J.—I agree with the judgment of my Lord the 
Chief Justice. The learned District Judge, has in this case made 
two mistakes. Inthe first place, he has given the plaintiffa 
decree at’an average fate, which he was not justified in giving. . 
In the second place, the decree that he has given contravenes the 
provisions of clause (4) of section 29 of the Bengal Tenancy Act. 
The proviso to that section only does away with the necessity of 
the contract being in writing and registered but it does not 
abrogate the terms of clause (4) which lays down that the rent 
must not be enhanced so as to exceed by more than two annas in 
the rupee, the rent previously payable by the raiyat. For these 
reasons, I would answer both the questions referred to thig Bench 
in. the negative. 

Harington, J.—I agree in the judgment which has been 
delivered by the Chief Justice. l 

Brett, J.—I agree with my Lord the Chief Justice aud would 
answer the questions referred to us in the manner suggested 
by him. 


H. N. S. ; N. K. B. 


Before Sir Francis `W. Maclean, K. C. 1. E. Chief Fustice, 
Mr. Fustice Ghose, Mr. Fustice Rampini, Mr. Fustice 
Harjngton, and Mr. Fustice Brett. 


ESMAIL KHAN 
v. , 
ABDUL AZIZ KHAN AND oTHERS* 


Revenue Sale Law (Act XI of 1859) Secs. 5, 6—Notsication 
of sale— Specification of share to be sold— Sufficiency of—"Remåin- 
der’ or “Residue” —Sec. 33—Arregularity—Proof of substantial 
injury by reason thereof. 

The estate or share to be sold must be specified in a sale notification 
issued under the Revenue Sale Law ; the question whether, in any 


© Reference to Full Bench in Appeal from Appellate Decree No. 1874 
of 1902 against the decree of Babu Aukhoy Kumar Sen, Subordinate 
Judge of Dacca, dated the 23rd May oe eee of Babu Mohim 
Chandra Sarkar, Munsiff, Dacca, dated the 17th February, 1902. 


Vor. L] l HIGH COURT. : I5 


e 
PEN * 
particular case, the notification sufficiently specifies the estate or share CIVIL. 
of an estate to be sold, must depend upon the terms of the notification 105. 
in that case. 


ai 
When there has been an irregularity in publishing or conducting a Esmail Khan 

sale under Act XI of 1859 and also inadequacy of price at the sale, the Abdul rece Khan, 

connection between the two must be established by evidence before — 

the sale can be set aside, but no rule can be laid down as to the amount : 


or nature of the evidence; each case must depend upon its own 
circumstances. 


Per Rampini, J —Without expressing any opinion on the above two 
questions, the cases of Annadu Charan v. Kishori Mohan (1hand Hem 
Chandra v. Sarat Kamini (2), in sofar as they lay down a general rule, viz, 
that “merely advertizing that the residue of an estate is to be sold with- 
out giving further particulars and stating what that residue is, cannot be 
considered a sufficient description,” have not been correctly decided. 


Appeal by Esmail Khan Defendant No. 1. 

Suit to set aside a revenue sale. 

Reference to a Full Bench by Rampini and Mitra, JJ. 
The order of Reference was as follows :— 


This case came before one of the members of this Beach sitting 
alone gn the 1st Septemver 1903. 

The following judgment was recorded :— 

“On the 26th June 1899 a Share of an estate No. 1896 of the, 
Dacca Collectorate, called Lall Buktear, was sold for an arrear of 
the March kist of revenue and was purchased by the present 
appellant, the défendant No. 1, for Rs. 230. The proprietors of 
the share applied to the Commissioner asking to have the sale set 
aside ; but the application was refused. The present suit was 
thereafter institued under section 33 of Act XI of 1859. 

It has been found that the value of the share of the estate sold 
was Rs. 1,500, that there was an irregularity in the publication of 
the sale notification prescribed by Section 6 of the Act, and that 
the plaintiffs have suffered substantial injury by reason of the 
irregularity, . 

The only question argued before me is that there was no 
irregularity in the publication of the sale notice. 

It appears that the notification of the sale contained the 
nuntber of the estate in the Towzi, its name, the revenue of the 
-entire estate, the revenue of the share to be sold and the area in > = 
respect of which the sale was to take place. It did not however 
contain .a specification of the share in the serse that the exact - 
fraction of the-entire estate was not specified. The share to be 
sold was called the “residue” as ashare of the estate had been 


~ separated under section 10 of Act -XI of 1859, and the share such 
separated was not to be sold. 


` 


(1) (1892) 2 C. W. N. 479. (2) (1902) 6 C. W, N. 526. 
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In Ram Narain Koer v. Mohabir Pershad Singh and others (1) 
it was held that under section 6 of Act XI of 1859 it is not necas- 
sary when a share of an estate is to be sold that thé notification 
should specify the exact fractional share. The learned Judges 
were of opinion that if the sadar jama of the entire estate is 
specified and the jama of the residue is also specified, the estate is 


. specified as required by section 6, and there is no irregularity in 


the notification. 


In Annada Charan Mukhuti v. Kishori Mohon Roy (2) a 
different view was taken. It was held that a mere description of 
a share to be sold “asthe residue” without stating at the same 
time the share to be excluded in order to arrive at the residue, is 
an imperfect description of the share to be sold, and that unless a 
specific share is stated, it is impossible for intending purchasers 
to know what is being advertised for sale. In Hem Chandra 
Chowdhury v. Sarat Kamini Dassya (3) it was held, following 
Annada Charan Mukhuti v. Kishori Mohon Roy (2) that a noti- 
fication of sale stating that the residue of the estate wagto be, 
sold without giving further particulars and stating what the 


-residue is, is not a sufficient description of the share to be sold. 


Tt seems to-me that the decisions in the two latter cases are 
in conflict with the decision in Ram Narain Koerv. Mahabir 
Pershad Singh (1). 

As advertisements of sales of shares of estates similar to the 
one in this case are common, and the question raised in the case 
is one of general importance, and it may be necessary to refer it 
to a Full Bench, I think the case should be heard by the Ordi- 
nary Division Bench,” 

The case nosy comes before a Division Bench of this Court. 


It appears to us that the decisions- referred to above are in 
conflict. According to the ruling inthe case of Ram Narain 
Koer v. Mahabir Pershad Singh (1), the description of the pro- 
perty sold given in the sale-proclamation in this case was suffi- 
cient. The decision in that case was followed in Dil Cgana 
Mahto v. Batj Nath Singh (4) which so far asthe question of the 
description given in the notice of the property to be se is on all 
fours with the present case. 


The proclamation of sale published in this case is as follows — 


(1) (1886) IL L.R 13 Calc. 208 
(2) (1892) 2C. W.N. 479. 
(3) (1902) 6C. W. N. 526. 
(4) (1903+ 8 C. W. N. 337 
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Such sale proclamations are issued in a printed form, to be 
found at page 100 of the Board’s Manual of the Revenue and 
putni Sale Laws, at the foot of which there is a note to the effect 
that “ when in columns 5, 7 and-9 of the above statement it is 


stated that only a share is to be sold, it is to be understood that 


a separate account is kept for that share.” 


This proclamation describes the share to be sold as the 
remainder or “residue” after deduction of the separated share. 
Tt specifies the Government revenue of the whole property and 
of the share about to be sold. It states the arrears for which the 
share is to be sold, so that intending purchasers could calculate 
the value of the Government interest as well as of the value of 
the share of the property to be sold, as the Subordinate Judge 
points out, by means of the rule of proportion. 


The ruling reported at I. L. R. 13 Cal. 208, has also been 


followed in the as yet unreported case of “ Appeal from Original . 


Decree No. 171 of 1901” decided by Rampini and Poa JJ. 
on the 21st June last.* 


On the other hand, as pointed out aboye, in Annada Charan 
Mukhutt v. Kishori Mohan Roy, (1) and Hem Chunder 
Chowdhury v. Sarat Kamini Dassya, (2) a different view has 


` been taken. According to these cases the description of the 


property given in the notice in this case would not be a sufficient 
description, but “one wholly insufficient under the law.” 


It is to be noticed that one of the Judges who took part in 


the decision in Hem Chunder Chowdhury v, Sarat Kamini 
Dassya (2) was also a member of the Bench who decided the 
case of Dil Chand v. Baty Nath Singh (3). 

We consider that the decisions in the cases reported at 
2C. W.N. 479, and 6 C. W. N. 526, are not correct, and that 
the. cases reported at I. L. R. 13 Cal. 208, and 8 C. W. N. 337, 
should be followed. But as theyjare in conflict, we must refer 
this case to a Full Bench. 

The present case raises a further question with regard to 
which also there is a conflict of rulings. The Subordinate Judge 
who decided the appeals in this case after remand has held, rely- 
ing on the case of Hem Chunder Chowdhury v. Sarat Kamini 
Dassya, (2) “ that when there is a material irregularity in the 
notification of the sale, a Court of justice may reasonably and 

© Since reported in 8 C. W. N. 757 - 

(1) (1892) 2C. W. N. 47 ‘ 


(2) (1902) 6C. W. N. 52! 
(3) (1903) 8C. W. N. 337 
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legitimately infer that it was due to this irregularity that the 
property was sold at an inadequate price.” The same view was 
taken in the case of Gur Buksh v. Jowahtr Singh, (1) 
Surnomoyt Debi v. Dakhina Runjan Sanyal, (2) Jamini Mohan 
v. Chandra Kumar, (3) Bhikaa Misrri v, Surjomont Patmahadat, 


(4), Sheo Ratan Singh v. Nat Lal Shahu, (5) and Mott Laul Rat 


v. Bhawani Kumari Debi, (6). But this is opposed to the 
rule laid down by their Lordships of the Privy Council in 
Tasadduk Rasul Khan v. Ahmad Husain, (7) in which 
their Lordships have held that there must be direct 
evidence to connect the inadequacy of price with an irregularity. 
Their Lordships expressed the same opinion in Olpherts v. 
Mohabir Persad Singh, (8) and Aruna Chellam v. Aruna 
Chellam (9) and the decisions of this Court in Zripura 
Sundari v. Durga Churn Pal, (10) Lala Mobaruk Lal v. Secretary 
of State (11), Satish Chandra Rat Chowdhury v. 
(12) and Hazi Mahomed v. Bindu Basini Debt (13) are to 


the same effect. The Allahabad High Court following 
Tasaddith Rasul Khan v. Ahmad Husain (7) has held the 
same in Jagan Nath v. Makund trasat (14) and Shirin 


Begum v. Agha Alt Khan (15). 

It would seem to us to be of great importance to have it settled 
how far the Coarts of this country are justified in disregarding the 
rule laid down by the Privy Council in Zasadduk Rasul Khan v. 
Ahmad Husain Khan (7). 

We, therefore, refer this case to a Full Bench and would pro- 
pound the following three questions for their decision :— 

(1) Whether the description of the share of the estate to be 

' sold given in the sale proclamation in this case was sufficient or not? 
' (2) Whether the cases of Annada Charan * Mukhuti v. 
Kishori Mohan Roy, (16) and. Hem Chandra Chow8hury v. 
Sarat Kamini Dassya (17) were rightly decided so far as regards 


(1) (1899) T LL. R. 20 Calc, 599 
(2) 


(3) (1901 6. C. W. N. 44 
(4) sep 6 C. W. N. 48 
(5) (1902) 6 C. W. N. 688 
6 (1902) 6 C. W. Ne 836 
7) (1893) L. R. zo I. A. 136; I. L. R. 21 Calc. 66 
(8) (1882) L. R. ro L A. 25; I. L. R. 9 Calc. 656 
(9) (1888) L. R. 15 I. A 171; I. L. R. 12 Mad, 19. 
(ro) (1884) I. L. R. 11 Calc. 74 
(11) (1885) I. L. R rr Calc200 F. B. 
(12) (1885) I. L. R. 11 Cale. 658 
(13) (1897) 2. C, W. N. cclxxix 
(14) (1895) I. L. R. 18 All. 37 
(15) (1895) I. L. R. 18 All. 141 
(16) (1892) 2C. W. N. 479. 
(17) (1902) 6 C. W. N. 526, 
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Crvit the sufficiency of the description of the property sold in these 
1905 cases ? i 

Esmail Khan (3) Whether, when there has been an irregularity in the 


publishing or conducting ofa sale under Act XI of 1859, the 
inadequacy of price may be inferred to be result of such irregula- 
rity or must be established to be so by direct evidence ? 

Dr. Rashbehary Ghose (Babu Juanendranath Boseand Maulave 
Z. R. Zahid with him) for the Appellant ;—Sections 6 and 13 of 
Act XI of 1859 require that the description should be sufficient for 
the information of intending purchasers. If in the notification, the 
amount of Government revenue of the entire mehal is given and 
that of the share to be sold and the share is described as ‘residue’ 
or ‘remainder,’ as in this case, the description is quite sufficient 
and is clearly intelligible to intending bidders. It becomes, then, 
purely a question of simple rule of proportion or arithmetical 
calculation to sce what share is going to ‘be sold. What can be 
rendered certain is treated by law, as certain. Mr. Justice 
Wilson’s decision in the case of Ram Narain v. Mokabir Rershad 
(1) is correct and has never been questioned. 

Mr. Justice Norris’s judgment iu the case of Anzada Charan v.- 
Kishori Mohan (2) is very scanty. We do not know the exact des- 
cription given in ‘the sale proclamation in that case but if the 
learned Judge meant to lay down any general rule, his dictum is 
questionable. In the case of Hem Chunder v. Sarat Kamini (3) 
it appears, the case in 13 Cal. 208 was not referred to, as is pointed : 
out by one of the learned Judges (Mr. Justice Brett) in the subse- 
quent case. There may be some points of difference between the 
two cases;in this case the shares were separated under Sec. 10 
and in the casg in 6 C. W. N., 526 the lands were separated under 
sec. 11 of Act XI of 1859. But if the latter case lays down a 
general rule, I submit, it is not correctly decided. The cases of 
Ram Narain v. Mohabir (1), Dilchand v. Baijnath (4) and 
Deonandan v. Manbudh (5) support my contention. 

As to the other point, viz., whether inadequacy of price may be 
inferred from proved irregularity or is to be established by @irect 
evidence, it is, I submit authoritatively seteled by the Judicial 
Committee ; but it will appear that the clear law repeatedly 

. laid down by the Privy Council has not been adopted in several 
cases here. This the Courts here cannot do as they are bound to follow 
the law as laid down by their Lordships of the Judicial Committee 


v. 
Addul Aziz Khan. 


(1) (886) I. L. R. 13 yas wie oer 
(2) (1892) 2 C. W. N., 479. (3) - (ago2 . W. N. 526. 
(4) (1903) 8 C. W. N. 337. ` (5)- (1904) 8 C. W, N. 757. 
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without questioning itscorrectness or trying to find meaus to extend 
its operation. Refers to Olpherts v. Mohabir Pershad Singh (1) 
Aruna Chellam Chetti v. Aruna Chellam Chetti (2) and Tasadduk 
Rasul v. Ahmed Husain (3). In ail these cases the Privy Council 
insist upon direct evidence, which means nothing but evidence 
directly connecting the one with the other. Notably the last case 
of Zasadduk Rasul (3) lays down the law in as clear a language 
as possible. This case is explained in the case of Surnomoyt v. 
Dakhina Runjan (4) but I respectfully submit, its meaning has 
been given unwarrantable expansion. The dictum in the case of 
` Hem Chunder v. Sarat Kamini (5) by the same learned Judge who 
decided the case of Surnomoyt v. Dakhina Runjan (4) is too 
general and cannot be reconciled with the Privy Council cases. 
Refers to the cases of Lala Mobaruk Lal vy. The Secretary of State 
Sor India, (6) Satish Chandra v. Thomas, (7) Venkata Subbaraya 
Chetti v. Zamindar of Karvetinagar, (8) Harbans Lal v, Kundan 
Lal, (9) Sheodhyan v. Bholanath, (10) Sheo Ratan v. Net Lall, 
(11) Mahabir v. Dhanukdhari (12). ; 
[Gnose J.—If you insist upon direct evidence in the sense you 


use the expression, in some cases it may be impossible to get such . 


evidence. ] . 

I submit not ; witnesses may come forward to say that but for 
the irregularity complained of, they could offer higher price for 
the property than what'it had fetched at the sale. At any rate 
it should not be the law that given a material irregularity and 
given the inadequacy of price, one must be taken to be the result 
of the other. 

Babu Nilmadhab Bose (Maulavis Serajul Islam and Abdul 
Jawad with him) was not called upon as the Court intimated its 
opinion, that urider the facts and circumstances of the case, the 
Court could not properly or usefully proceed with this reference. 

The following judgments were delivered :— 

Maclean O. J :—I do not think that we can properly, or use- 
fully, proceed with this reference. 

Tke question whether, in any particular case, the notification 
sufficiently specifies tae estates or shares of estates to be sold must, 


(1) (1882) L. R. ro I. A. 25 ; I. L. R.g Cale. 656. 
(2) (1888) L. R. 15 I. A. 171; I. L. R. 12 Mad. 19. 
(3) (1893) L- R. 20 I. A. 176 (182); I. L. R, 21 Calc. 66, 


(4) (1896) I. L. R. 24. Calc. 291. 

P (1902) 6 C. W. N. 526. 

(6) (1885) I. L. R. 11 Calc. 200 

7) (1885) I. L. R. 11 Calc. 658 

g (1896) I. L. R. 20 Mad. 139 
(9) (1898) I. L. R. 21 All. Qo 
(10) (1899) I. L. R. 21 Allè 3X¥ 
(11) (1902) I. L. R. 30 Cale. 1. 
(12) (1904) I. L. R. 31 Cale, 815 
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I think, depend upon the terms of the notification in such case. 
All I can say 1s that the estate or share must be specified, that is 
what the Act says. As regards the other question whether, when 

- there has been an irregularity in publishing or conducting a sale 
under Act XI of 1859, the inadequacy of price may be inferred to 
be the result of such irregularity, there can, I should say, be no 
question in the face of the decisions of the Judicial Committee. 
The connection must be established by evidence, but I do not see 
how, upon a reference like the present, we can lay down any rule 
as to the amount, or nature of the „Evidence. Each case must 
depend upon its own circumstances, 

The case will be remitted to the Division Bench for decision. 

Ghose J.—I agree with my Lord in the observations he has 
made upon this reference. There is however one word that I 
should desire to say with reference to the two cases mentioned in 
the second. question submitted to the Full Bench. Those cases 
simply lay down that the specifigation of the estate, or share of 
the estate, as the case may be, should be such asto inform 
intending purchasers what may be the precise property that is to 

-be sold. And it was held with reference to the facts and circum- 
stances of those cases that the specification of the share as given 
in the sale notification was not sufficient. 

Rampini J.—As this second appeal is to be returned to the 
Referring Bench for dispésal, I say nothing in respect of the first 
question propounded for our decision. 

As Iread the decisions in the cases referred to in the second 
question put to us, they lay down a general rule viz., that “merely 
advertizing that the “residue” of an estate is to be sold without 
giving further particulars, and stating what that residue is cannot 
be considered a sufficient description”, and thay have been so 
understood by the Lower Courts before whom the case from which 
this second appeal arises came. In so far as they lay down such 
a general rule, T think they have not been correctly decided. Such 
a rule is opposed to the terms of sec. 6 of Act XI of 1859, and 
to the ruling of this Court in Ramuaratn Koerv. Maégabir 
Pershad Singh (1). A 

I would therefore answer the second question in the negative. 

It is unnecessary to answer the third question, as the point it 
raises will be’dealt with by the Bench to which the appeal is 
returned. 

Harington J.—I agree in the judgment delivered by my Lord. 
Brett J.—I agree in the judgment delivered by the Chief Justice. 


(1) (1886) I. L. R. 13 Calc. 208. 
Z. R.Z; N. K.B. 
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JOY CHANDRA BANDOPADHYA July e 


Vv. 
SRINATH CHATTOPADHYA AND oTHERS* 


Estoppel—Estoppel by judgment—Estoppel by couduct—Non- 
disclosure of title—Sec. 115 of the Indian Evidence Act (1 of 1872) 
— Constructive fraud—Stlence, when tt amounts to fraud— Silence 
of a pleader, conducting a case, about his own title tn the subject 
matter of litteation—Legal duty to speak, distingutshed from moral 
and professional duty— Fraudulent abstention trum taking possession, 


A purchaser of land cannot be estopped, as being privy in estate, by 
a judgment obtained in an action against his vendor commenced after 
the purchase. AMsroantile Investment and General Trust Co, v. River Plate 
Trust, Loan, and Agenoy Co. (1) and Mohunt Das v. Nil Komul Dewan (2) 
followed. 7 ` 

The silence of, the defendants or their predecessors as regards their 
own title during the pendency of the previous suit commenced by the 
plaintiff against their vendors cannot estop the defendants from setting , 
up their title in the present suit instituted against them, inasmuch as 
assuming that the plaintiff continued to prosecute the previous suit 
against the defendants’ vendors under the erroneous belief that they 
had not partéd with their title, that belief was not initially caused by 
any omission on the part of the defendants. Sec. 115 of the Indian 
Evidence Act does not apply to such a case. 

Where one of the purchasers acted as a pleader for his vendors who a 
were being sued by the plaintiff, and actively conducted the defence on l 
their behalf without disclosing that they (the defendants in that suit) 
had ceased to have any title to the land in suit and that he himself, 
along with others, had purchased their interest in the property, the 
silence of the pleader, although wrong from a moral and professional ` 
point of view, could not be regarded as fraudulent in relation to the 
` plaintiff so as to entitle the latter to deprive him of the righis he had 
acquired by his purchase, in as much as there was no legal or equitable 
obligation upon him to apprise the plaintiff of his mistake. 

A duty to speak, which is the ground of liability, arises wherever 
and only where silence can be considered as having an active property, 
that of misleading. ®© x 

Pickard v. Sears (3), Fux v. Maokreih (4) referred to. 

If, however, the defendants or their predecessors intentionally allowed 
their vendors to continue in possession after their alleged purchase, and 


* Appeal from Appellate Decree No. 544 of gor against the decree 
of Babu Girish Chandra Chatterji, Addl. Subordinate Judge of Dacca, 
dated the 12th Dec. 1900, reversing thé decree of Babu Banwari Lal 
Banerji, Munsiff of Munshigunge, dated the 23rd July 1900. É 
(1) (1894) 1 Ch. 578 (2) (1899) 4 C. W. N, 283. 
(3) (1837) 6 A & E. 469 ; 45 R. R. 538. 
(4) (1791) 2 W and T. L. C. 709 ; 2 R. R. 55. 
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CiviL consequently the plaintiff, in ignorance of the transfer, instituted the 

Res former suit against the original vendors, and continued to prosecute it 

ete against them while one of the defendants actively defended the suit 

z andopadhya nominally asthe pleader of his vendors without disclosing the real 

situation, and if all this was done with a view to mislead the plaintiff 
Srinath and the plaintiff was actually misled, then the defendants’ conduct was 

Chattopadhya. fraudulent and they could not be allowed to say that the ,fruits of the 

E plaintiff's previous litigation were illusory and that the suit now 
instituted -was barred by limitation. 

. Silence without fraud cannot operate as an estopped to assert one's 
rights over property when the party sought to be estoppel, was at the 
time in possession, for possession is notice. 

Second Appeal by the Plaintiff. 
>. Suit for declaration of title and ejectment. 
Babus Lal Mohun Doss and ‘Priya Nath Sen for Appellant. 


r Babus Nil Madhab Bose and Hart Mohan Chakraburtty for 
Respondents. 


The facts and arguments will Saied y appear from the 
“judgment. 
The judgment of the Court was 2s delivered by 
Mookerjee J—On the 28th June 1884, Taluk Parbati*Charan 
. Sen was sold for arrears of revenue and purchased by two ladies 
Shoshi Mukhi and Soudamini. On the 27th August 1885, the 
plaintiff purchased from Soshi Mukhi her moiety share in Kismat 
Najerhat situated within the aforesaid Taluk, and on the 12th 
September following, he purchased the other half from Soudamini, 
In 1893, the plaintiffsued two persous Nagarbasi and Ram Chandra 
+ under Sec. 37 of Act XI of 1859 to avoid and annul the tenancy 
which they claimed in the lands now in suit and to eject them, 
Upon the objection of the defendants in that case, two other per- 
sons named Rajkumar and Dengor were added as party defendants 
as they claimed to hold as sub-tenants of the land. The plaintiff 
was succ€ssful in that litigation and on the 9th July 1894 obtained 
a decree for 4Aas possession ; on the 22nd December 1894, he was 
put in symbolical possession by the Court. The plaintiff alleges 
that he subsequently settled the land with the actual cultivators of 
the soil who were in peaceful possession till they were disturked by 
» the present defendants on the zoth Novembey 1896. Subsequently 
the plaintiff sued under Sec. 9 of the Specific Relief Act but was un- 
successful. The plaintiff accordingly brought the present suit on 
the zoth January 1900 for declaration of his title by purchase and 
for ejectment of the defendants. The first six defendants resisted 
the plaintiff's claim mainly on the ground that the decree in the 
previous suit was fraudulent and collusive and in no way binding on 
them, inasmuch as it was passed in a suit instituted against their 
vendors, long after they had parted with all their interest in the pro- 
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perty in suit. Infact the defendantsalleged that they had purchased Civin 
from the original tenants Nagarbasi and Ram Chandra, whatever 1904. 
interest they had in the property in suit under a conveyance dated Jy Candra 
the 17th November 1892, that consequently when in 1893 the plain- Bandopadhya 


tiff instituted the previous suit against those persons, they had no Srinath 
subsisting interest and that therefore the proceedings in that suit Chattopadhya 
were infructuous and the resulting decree was’ wholly inoperative. Mookerjie J, 


The defendants further contended that as the present suit was in- 
stituted more than twelve years after the date of the Revenue Sale, it 
wasbarred under Art. 121 of the 2nd Schedule of the Limitation Act. 

The Court of first instance found that the conveyance upon which 
the defendants sought to found their title, purported to be in favour 
of two persons, namely, Prasanno Chandra Chatterji, father of the ` 
first two defendants and Anando Chandra Acharya, uncle of defen- 
dants 3 and 4and father of defendants 5 and 6. It was also found that 
Anando Chandra Acharya was the pleader who had throughout 
conducted the defence in the previous litigation, that he had never 
disclosed his purchase during the pendency of the earlier suit, and 
that nefther he nor hisbrother-in-law Prasanna who had joined with 
him in the purchase came into possession of the property after the 
date oftheconveyance. The learned Munsiff accordingly concluded ` 
that the deed of sale was not dona fide and that the consideration 
was not proved to have passed. He held therefore that the decision 
in the previous suit was operative and binding on the present 
defendants and made a decree for ejectment with mesne profits. 

Upon appeal by the defendants, the decree of the Court of first 
instance has been reversed, and the plaintiff's suit dismissed. The 
learned Subordinate Judge has held that the conveyance upon which 
the defendants rely is genuine and supported by consideration ; he 
has further held, although his finding upon this point is not very 
clear, that the plaintiff obtained symbolical possession but never 
-succeeded in getting actual possession as against the defendants, 
whose possession commenced at the latest about 1896, their 
vendors having admittedly lost possession within a year after the 
date gf their conveyance of 1892. The Court below accordingly 
concluded that the previous decree was not binding upon the 
present defendants as they had not been made parties to the 
former suit and that there was no legal obligation upon them or 
their predecessors to come forward voluntarily and to disclose 
their title, in the course of the previous litigation. 

The plaintiff has appealed to this Court and on his behalf it has 
been contended by his learned vakil, that the defendants are preclu- 
ded from defeating the rights of the plaintiff under the decree of 
the previous suit, either on the ground of estoppel or by reason of 
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their fraudulent conduct. The facts upon which reliance is placed 
on behalf of the appellant are, first, that Ananda Chandra had 
taken a conveyance of the property in suit before the litigation 
was commenced and secondly, that he conducted the defence in 
the previous suit with full knowledge, that he himself as one of the 
transferees was interested in the properties in suit, that the actual 
defendants had no subsisting interest therein, and that the 
plaintiff had commenced and was prosecuting .the action in 
ignorance of the transfer. We shall cousider separately each of 
the two grounds upon which the degree in the previous suit is, it 
is contended, binding upon the present defendants. 

First, as to the applicability of the doctrine of estoppel. We 


- are of opinion that it cannot be successfully contended that the 


decree in the previous case was futer partes and consequently bind- 
ing upon the present defendants. As pointed out by Romer J. in 
Mercantile Investment and General Trust Co, v. River Plate 
Trust, Loan, and Agency Co. (1) a purchaser of land cannot be 
estopped as being privy in estate by a judgment obtained in an 
action against his vendor commenced after the purchase. The 


. view we take is supported also by the decision of this Court 


in the case of Mokunt Das v. Nil Komul Dewan (2), Again, 
it seems to us to be quite clear, that Sec. 115 of the Indian 
Evidence Act which provides that "“ when one person has by 
his declaration, act or omission intentionally caused or permitted 
another person to believe a thing to be true and to act upon 
such belief, neither he nor his representative shall be allow- 
ed, in any suit or proceeding between himself and such person or 
his representative to deny the truth of that thing” is of no avail to 
the plaintiff; if he relies merely upon the ground that the prede- 
cessors in interest of the present defendants did not disclose their 
title durifig the pendency of the previous litigation, and does not 


. further allege that he was induced to institute the previous action 


against persons who had parted with their interest in the property 
in suit, in reliance upon some representation, act or omission on the 
part ofthe predecessors of these defendants. It may be assumed 
that by reason of the silence of the defendantsor their predecessors, - 
the plaintiff continued to prosecutethesuit uponthe impression on 
the basis of which he had instituted it ; but Sec, 115 of the Indian 
Evidence Act does not apply to a casein which a belief has notbeen 
initially caused, but when otherwise caused has been only allowed 
to continue by reason of any omission on the part of the person 

_ G) (1894) 1 Ch. 578. (2) (1899) 4 C. W. N. 283. 
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against whom the estoppel is sought to be raised. We are bound 
` to hold, therefore, that the plea of estoppel cannot be sustained on 
the ground it has been sought to be based, and that the defendants 
are not, on this ground, debarred from disputing. the validity of 
the plaintiff's title to ejectment founded on the previous decree. 
Secondly, as to the ground of fraud which, it is argued disen- 
titles the defendants from disputing the validity and the binding 
character of the previous decree. It has been conceded by the 
learned vakil for the appellant, and we think very properly, that 
if A institutes an action agajnst Bin respect of some property 
under a mistaken belief that B is the, proper person to be sued, 
there is no legal obligation “upon C, the person who ought to be 
rightly held liable, to inform A of his mistake. It has also been 
.conceded that if A erroneously institutes an action against B in 
respect of some property, there i is no legal obligation on the part 
of the pleader employed by B to conduct his defence to disclose to 
A the name of the person prop2rly liable to be sued. But it has 
been argued that ina case like the present where the events 
contemplated in the two illustrations have been combined and 
where the transferee from the original owners, who is the person 
liable to be sued is present in Court and as pleader, actively 
conducts the defence on behalf of the transferorg, his silence 
ought to be regarded as fraudulent. In support of this position, 
reliance has been placed upon passages from Bigelow ‘ On Fraud’ 
Vol. I, p. 611, Story ‘On Equity Jurisprudence’ Sections 384, 
385, and Ewart ‘On Estoppel’ p. 40; reference was also made to 
the case of Mkenzie (Pauper) v. British Linen Co, (1). After a 
careful examination of the authorities cited, we are unable to hold 
. that they support the broad contention advanced on behalf of 
the appellant. It cannot be doubted that there may be cases in 
which there is deception by omission, but silence may be treated 
as deception only when there isa duty to speak ; in other words, 
as Bigelow points out, “a duty to speak, which is the ground 


of liability, arises wherever and only where silence can be con-- 


sideredms having an active property, that of misleading.’* To 
take one illustration : the silence of A in the presence of B and C 
who ate negotiating in regard to a sale of property, from B to C, 
estops A from claiming the property as against C, upon the 
conclusion’ of the sale ; but knowledge by an owner of property 


that some one is about to buy it from a third person does ` 


not impose upon the owner a duty to seek out the “pur- 
chaser and advise him of the facts. Pickard v. Sears (2). The 
essence of the matter appears to be, that in the one case, 


0) (1881) 6 App. Cas. 82. (2) (1837)6 A. & E. 469; 45 R. R. 538. 
Bigelow ‘On Fran Vol. IL, p. 597 
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silence may be treated as a true cause of the dange of position, in 
the other case, it canuot be so considered, The question conse- 
quently arises, whether there has been on the part of the defen- 
dants a disregard ofa duty to speak. Now so far as Prosonno 
(through whom the first two defendants claim) is concerned, there 
isno suggestion that he was aware of the previous suit or that 
hen any manner aided or conducted the defence. In so far as 
Anando (through whom defendants 3 to 6 claim) is concerned, it 
is argued that he was present throughout the litigation and 
actively conducted the defence, and that consequently his silence 
ought to be regarded as misleading and fraudulent. It appears 
tous to be unquestionable that froma moral and professional 
point of view, it was not right for him, as Mr. Justice Banerjee 
says in the case already referred to, “to have kept the plaintiff in 
the dark and to have made him persevere in his mistake ;, but it is 
dificult to say that there was any legal obligation on him to 
apprise the plaintiff of his mistake.” As was observed by Lord 
Chancellor Thurlow in Fox v. Mackreth (1), the questiog in such 
cases is, not whether an advantage has been taken which in point 
of morals is wrong, or which a man of delicacy would not have 
taken,but it is essentially necessary that there should be some 
obligation on the party sought to be made liable,to make the 
discovery, so as to bring his silence within some definition of 
fraud. Again, as pointed out by Story (Equity Jurisprudence, 
§ § 204, 207), ıt is not every concealment which entitles a party to 
the interposition of a Court of Equity, “the case must amount 
to the suppression of facts which one party under the circum- 
stances is bound in conscience and duty to disclose to the other 
party, and in respect to which he cannot innocently be silent,” 
or, in ether words, “the true definition of undue concealment 
which amounts to a fraud in the sense of a Court of Equity, and 
for which it will grant relief, is the non-disclosure of those facts 
and circumstances which one party is under some legal or equi- 
table obligation to communicate to the other, and which the 
latter has a right, not merely in foro conscientiae, but jurts et de 
jure, to know.” Now, it has been concedéil by the learned vakil 
for the appellant that if Anando had not acted as pleader for 
the defendants in the previous suit, no fraud could have 
been charged against him, and we find it difficult to hold that 

by reason of the additional fact that he acted in his profes- 
sional capacity for the defendants in a suit erroneously instituted 
against them, his silence should be regarded as fraudulent 
in relation to the plaintiff so as to entitle the latter to 

(1) (1791) 2 W. and T. L. C. 709; 7 R. R. 55. 
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deprive him of the undoubted rights he had acquired by his purchase. 


But although the plaintiff is not entitled, in our opinion, to have 
judgment in his favour upon the grounds we have discussed, there 
is another aspect of the case, which does not appear to have been 
very clearly appreciated in the Courts below, and upon which, we 
think, the plaintiff is entitled to succeed. The plaintiff alleged in 
his plaint thart the predecessors of the defendants, after their alleg- 
ed purchase, did not take possession of the property, but inten- 
tionally allowed their vendors to continue in possession as before, 
and consequently, in ignorance of th@transfer, he instituted the 
previous suit against the original tenants. Now, it appears to us to 
be quite clear that if it is found as alleged that the predecessors in 
interest of the defendants after their purchase of the 17th Novem- 
ber 1892, allowed their vendors to continue in possession with an 
intention to mislead the plaintiff, and if it is further found that he 
had been induced to institute the previous suit in ignorance of the 
transfer and in reliance upon the.continued actual possession of the 
transfegors, the position of the plaintiff would be materially altered. 
It is perfectly true that “silence without fraud cannot operate as an 


estoppel to assert one’s rights over property when the party sought - 


to be estopped, was at the time in possession, for possession is no- 
tice.” (Bigelow on Estoppel, 4th ed. p. 575). But in a case like the 
present, where the purchaser intentionally leaves the vendor in 
possession with a view to mislead the plaintiff, where the plaintiff in 
ignorance of the transfer and in reliance upon the possession of the 
vendors sues them, and whereone of thetransferees, with full know- 
ledge that the suit has been erroneously instituted against persons 
who have no subsisting interest in the property in litigation, ac- 
tively defends the suit, nominally as the agent of his vendors but 
substantially for his own benefit,—where all this is done vith the 
view that the successful plaintiff may be met with the objection 
that the fruits of his litigation are illusory and that a subsequent 
claim by him may be effectively met by the bar of limitation, there 
is unmistakable indication of fraud, carefully planned and success- 
fully tarried out. There is, however, no clear finding in the judg- 
ment of the learned Subordinate Judge upon several of the points 
we have just indicated ; for instance, he does not decide upon the 
question of possession immediately after the transfer of 1892 and 
at the date of the institution of the previous suit, nor has 
he decided whether the plaintiff was actually aware of the 
transfer, or sued the vendors of the defendants because he 
was misled by their continued possession, These are ques- 
tions which must be investigated before the plaintiff's action 
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can be dismissed. We may add the case before us furnishes an 
illustration of the undoubted hardship which may be caused to an 
innocent person in the position of the plaintiff, by reason of an. 
obvious defect in the law relating to the transfer of tenancies, and, 
until the Legislature intervenes and provides for the service of 
notice upon the landlord in every case of a transfer of a tenancy 
of every description in some such manner asthe one prescribed in 
Sec. 12 of the Bengal Tenancy Act, cases like the present must 
occur. 

The result, therefore, is that this appeal must be allowed, the 
decree of the Subordinate Judge reversed, and the case remitted to 
him, so that he may rehear the appeal and determine the question 
of fraud in accordance with the observations contained in this 
judgment. If he determines the issue of possession and the ques- 
tion of fraud against the plaintiff, the suit must fail ; if, on the 
other hand, he finds upon these matters in favour of the plaintiff, 
the decree in the previous suit must be held to bind the defen- 
dants, and, the claim of the plaintiff must succeed as against them. 
If the Subordinate Judge considers that additional evidence is 


_ necessary to enable him to decide the case, he will be at liberty 


to proceed under Secs. 568 and 569 C. P. C. 
"The costs of this appeal will abide the result. 


8. N. Ge Appeal allowed ; case remanded, 


Vor. 1] Hien court, 
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Before Mr. Justice Brett and Mr. Justice Mookerjee. 
L. J. MACKINTOSH AND OTHERS 


v 


N. S. WATKINS AND OTHERS.“ 


Mortgage decree—First morigagee's suit for sale—Putsne mort- 
gagee party defendant—Form of decree—Transfer of Property Act 
(IV of 1882), sections 85, 86, 88 and 89. 

Under the provisions of the Transfer of Property Act, in a suit for sale 
instituted by a first mortgagee against the mortgagor and a second mort- 
gagee, who has been madea parfy defendant in accordance with the pro- 
visions of Section 85 of the Act, the mortgagor cannot be called upon to 
redeem not merely the first but also the second mortgage. 

The mortgagor does not incur the liability to have his property sold 
at the instance of the second mortgagee by reason of non-payment of the 
dues of the second mortgagee—a liability which only arises upon failure 
to pay to the mortgagee plaintiff the amount found dueto him. 

Auhindro v. Chunnololl (1) and Xissory v. Kallyehurn (2) dis- 
tinguished, nf ‘ 

First “appeal by the nortgagor defendants, 

Suit for sale upon a mortgage. 


The plaintiff brought a suit upon a mortgage dated the 3oth 
January 1890 and two further charges, dated the 4th March 1896 
and the 25th of April 1898 respectively, to recover a certain sum 
of money due to him from the mortgagors who were the defen- 
dants 1 to 8, He also made Alfred Wolferstan, who was a puisne 

* mortgagee under a bond dated the 27th April 1900, a party to the 
suit. The plaintiff prayed that he might be allowed to recover 
the money due to him by bringing to sale the mortgaged proper- 
ties. The mortgagors did not contest the plaintiffs claim and 
the Subordinate Judge of Darjeeling, before whom the spit was 
instituted, decreed the suit and ordered that accounts should be 
taken of the moneys due to the plaintiff on account of principal, 


_ interest and costs of the suit and of what was due to the puisne 


mortgagee Alfred Wolferstan and of his costs, and that if after 
the lapse of one month after the taking of accounts, the mort- 
gagors failed to pay ¢he amounts due tu the plaintiff and 
the puisne mortgagee, the mortgaged properties should be sold. 
The Subordinate Judge proceeded to direct that in the event of 
a sale of the mortgaged properties, the sale proceeds should 


° Appeal from Original Decree No. 290 of 1903 from the decision of H. 


I. Heard, Esq., Subordinate Judge of Darjeeling, dated the and April 1902. 
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be dealt with in the manner provided in the Transfer of Property 
Act. The contractual rate of interest was allowed to the mortga- 
gees up to the 15th September 1902 and thereafter the interest 
was to be 3 p.c. per annum. There was no provision in the de- 
cree allowing the puisne mortgagee to redeem the first mortgage 
by paying off the debt due to the plaintiffs. 

The mortgagor defendants thereupon appealed to the High 
Court. 
_ Dr. Rashbehary Ghose (with him Babu Charu Chunder Ghose) 
for the appellants :—I contend that the decree of the Subordinate 
Judge is not in accordance with the provisions of the Transfer of 
Property Act. There is no law that the mortgaged property should 
be sold under a decree obtained by the first mortgagee when the 
mortgagor pays.up the money due to him but fails to pay any 
money that might be due to a puisne mortgagee. The mere fact 
that the puisne mortgagee was made a party to the first mort- 
gagee’s suit is not enough to allow him to realise his money with- 
out his being obliged to bring a suit therefor. It may, well be 
that the mortgagor is able to pay off the first mortgagee but is 
not able to pay off the subsequent incumbrancers. If it were the 
law, that in a first mortgagee’s suit, the mortgagor should be held 
liable either to pay off not only the plaintiff but all subsequent 
incumbrancers or to have the mortgaged property sold, great in- 
justice might ensue. It is no doubt the case that on the Original 
Side of the High Court the practice is somewhat different ; but it 
must be remembered that these matters are often determined 
there by considerations of long established practice. It is submit- 
ted that the practice on the Original Side of the High Court is no 
guide for Mofussil Courts where the Transfer of Property Act is the 
statute, which has to be looked to. The cases therefore of Aukin- 
dro v, Chunnoo (1) and Kissory v. Kally (2) which were decisions. 
on the Original Side of the High Court are distinguishable. See 
Tagore Lectures on the Law of Mortgage, 3rd Edition, page 707. 
It is submitted further that the object of making the puisne in- 
cumbrancer a party to the first mortgagee’s suit is that the*proper- 
ty may be sold free of incumbrances, should’ occasion arise therefor, 
and not to enable the subsequent incumbrancer to practically obtain 
a decree against the mortgagors without being obliged to bring a 
suit. The provisions of the Court Fees’ Act are clearly against the 
granting of such decrees. The decree granted by the Subordinate 
Judge is also wrong on the ground that it does not allow the second 


(1) (1879) L. L. R. s Cale. 101. 
(2) (1894) I. L. R. 22 Calc. 100. . 
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“mortgagee to redeem the first mortgage by paying off the debt 
due to the plaintiff. 
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submit that the decree was a proper one and I rely on the cases 
cited by the other side in support of my contention. Jt would be 
taking a narrow view of actions if it were held that such decrees, 
like the one granted by the Subordinate Judge, are wrong. The 
object of section 85 of the Transfer of Property Act would be 
wholly frustrated. The case of Dorasami v. Venkata seshayyar (1) 
is in my favour. I submit further that there is nothing in the 
Transfer of Property Act which prohibited the granting of such 
decrees. I contend also that the Subordinate Judge had no 
jurisdiction to cut down the contractual rate of interest after the 
date allowed to the mortgagors to pay in the money. 

[Brett J—I do not think the other side will contend, having 


regard to recent decisions, that the Subordinate Judge could do 


that]. 

Ther®on the question of the proper directions in the decree, 
I submit the form adopted by the Subordinate Judge is a con- 
venient one. See Shephard and Brown’s Transfer of Property 
Act, page 317, 5th edition. f 

Mr. Graham for the first mortgagee was not called upon by 
the Court. . 

The judgments of the Court were as follows :—- 

Brett J—The plaintiffin the suit out of which this appeal 
arises, sued as first mortgagee on a bond, dated the 3oth Jan. 1890 
and further on two bonds, dated the 4th March 1896 and 25th April 
1898, to recover the money due to him from the defendants 1 to 8, 
making also a party defendant Mr. Alfred Wolferstan, who was a 
puisne mortgagee under a bond, dated the 27th April rgo? The 
relief prayed for was to recover the mortgage debt by sale of the 
mortgaged properties. There appears to have been no defence and 
the Subordinate Judge of Darjeeling decreed the suit in favour of 
the plaintiff. The order is however in the following form : “An 
account’ will be taken of what will be found due to the plain- 
tiff for principal and interest on the mortgage bond and two 
indentures of_further charge and for costs of this suit and 
also for an account of what is due to the second mortgagee 
Alfred Wolferstan for principal and interest on his mort- 


gage of the 27th April 1900, plus his costs.” One month. 


was allowed for the taking of the accounts and the Subordinate 
Judge proceeded to direct that unless the amounts‘due both 


(1) (1901) I. L. R. 25 Mad. 108, 114. 
5 


Yv. 
“N.S. Watkins. 
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_ tothe plaintiff and to the second mortgagee were paid into Court 


by the 15th Sept. 1902, the mortgaged property would be sold. 
The sale proceeds would be dealt with in accordance with the 
provisions of Sec, 88 of the Transfer of Property Act (IV of 1882) 
and if such proceeds should be insufficient to meet the decretal 
dues, the balance could be recovered from defendants Nos. 3 to 8° 
under the provisions of Sec. 90 of the Transfer of Property Act. 
The two mortgagees were allowed interest up to the 15th Sep- 
tember 1902 at the rates stipulated for in the deeds and thereafter 
till realization at 3 p. c. per annum. * The decree provides for the 
payment, within the time fixed, of the mortgage debts by the 
defendants other than the second. mortgagee and contains 
no provision to enable him to redeem the first mortgage by pay- 
ing off the money due thereon to the plaintiff, the first mortgagee. 

The defendants Nos. 1 to 8 have appealed and the defendant 
No. 9 the second mortgagee has filed an objection to the rate of 
interest allowed under the decree. 

In support of the appeal of defendants Nos. 1 to 8, ie is con- 
tended that the decree as drawn by the Subordinate Judge is not 


` in accordance with the provisions of the law as laid down in the 


Transfer of Property Act, and that all that the Subordinate 
Judge could have done under the law was to direct that an 
account be taken of the amount due to the first mortgagee and 
that on failure of the mortgagor to pay in that sum before the 
date fixed, the mortgaged property would be sold and that there 
was no provision of the law which empowered him to direct that 
an account should also be taken of the sum due to the second 
mortgagee andthat the mortgaged property should be sold on 
the mortgagor’s failure to pay in that sum as well as the sum due 
to the fst mortgagee, before the date specified. 


In order to support the decree of the Subordinate Judge, the 
respondent defendant No.9 relies on the decisions of this Court 
in the casesof Auhindro Bhoosun. Chatterjee v. Chunnoo Loll 
Johurry (1), of Kztssory Mohon Roy v. Kallychurn Ghosh (2) 
and of Kishori Mohan Roy v. Kally Churn, Ghose (3). In those 
cases decrees similar to that granted by the Subordinate Judge in 
the present case were no doubt given. 


All these three cases are, however, cases tried by the High Court 
in its Original Jurisdiction and it must be noticed that the practice 
and procedure on the Original Side of the High Court in suits on 


879) I. L. R. § Calc. 101. (2) (1894) I. L. R. 22 Calct-100, 
(arRo 13) (1897) I.L. R, 24 Calc. 190. 
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_ mortgages differ altogether from the practice and procedure in 
force in the Courts in the Province outside Calcutta, The prac- 
tice on the Original Side of the High Court is based partly on the 
rules of the old Courts of Equity in England, partly on the pre- 
sent practice in the Courts in England and partly on its own rules, 
and is not governed by the provisions of the Transfer of Property 
Act. Inthe Courts outside Calcutta the practice and procedure 
has been, and must be, governed by the Transfer of Property Act. 
Though under the practice in the Courts in England and in the 
High Court in its Original Jurisdiction, decrees similar to that 
issued by the Subordinate Judge in this case are ordinarily granted, 
we have to determine whether such decrees are in accordance 
with the provisioris of the Transfer of Property Act. Ifthey are 
not, then the decree passed by the Subordinate Judge cannot be 
supported. The procedure Jaid down in the Transfer of Property 
Act is contained in Secs. 86, 88 and 89. In them provision is 
made for the taking of an account of the sums due to the plaintiff 
in the git on his mortgage and for the sale of the property on the 
failure of the defendant to pay in that sum on or before the date 


specified. In none of those sections, isthere anything to indicate , 


that the decree should be so framed as to include the sum due to 
a second mortgagee who had been made a party defendant in 
the suit. The object of making hima party defendant is that 
the property may be sold free of his encumbrance, not to enable 
him to practically obtain a decree against the principal defendant 
without bringing a suit properly framed for that purpose. It 
would further appear that the provisions of Chap. HI of the Court 
Fees Act are opposed to the grant of a decree in the form in 
which the Subordinate Judge has given it, as the relief decreed Yay, 
the second mortgagee would under the provisions of that Act be 
granted in a suit on which-the institution fee provided b} the law 
had been paid. This chapter does not apply to the High Court 
in its Original Jurisdiction and this affords another ground for 
distinction in the procedure and practice in that Court and in 


the Gourts outside Calcutta, = 
Aq 


For the above reasons we hold that the decree as framed 
by the Subordinate Judge must be set aside and in lieu there- 
of we direct that an account be taken of the sum due to 
the plaintiff on his mortgage for principal and interest at the 
rate stipulated for in the bonds up to the 14th October 1904 
‘and fot his costs in the suit, and that on the failure of 
defendants to pay into Court the amount due to the plain- 
tiff on or béfore that date, the property will be sold. The 
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sale proceeds will be appropriated first to meet the expenses of 
the sale, secondly to pay off the mortgage debt due to the plaintiff, 
and thirdly to pay off the debt dueto the second mortgagee. 
Should the sale proceeds fail tó cover the debt due to the plaintiff, 
he will be entitled to recover the balance under Sec. go of the Act 
otherwise from the defendants Nos. 1 to 8. 

As regards the interest allowed to the plaintiff, the case of 
Rameswar Prosad v. Ray Sham Kissen (1) is, apart from the rules 
framed by this Court under Sec. 104 of the Transfer of Pro- 
perty Act, ample authority for our, holding that the plaintiff is 
entitled to interest at the rate stipulated in the bonds up to the 
14th October 1904, and thence forward until payment, at the 
Court rate of 6 p. c. per annum. The second mortgagee is also 
entitled to interest at the above rates and we see no objection to 
an account being taken on the same lines as those indicated above 
in the case of the plaintiff for the purpose of ascertaining what 


‘sum he will be entitled to receive out ofthe balance of the sale 


proceeds of the mortgaged property. ð 
As regards the third objection taken to the form of decree, we 


. hold that as the object of making the second mortgagee a party 


defendant in the suit is to enable him to redeem the first mortgage, 
if he should’so desire, as well as to enable the plaintiff to obtain 
a decree for the sale of the property free of his encumbrances, the 
decree of the Subordinate Judge must be further modified by 
striking out the words excepting the second mortgagee from the 
right to pay off the debt due to the first mortgages: within the 
period fixed. 
Under the circumstances we make no order as to costs. 

- Let the decree be drawn up in accordance with the terms of 

this judgment and Jet the record be sent back without delay. 
Mookerjee J.—I entirely concur with what has fallen from my 

learned brother. It seems to me to be clear that under the provi- 
sions-of the Transfer of Property Act in a suit for sale instituted by | 
a first mortgagee against the mortgagor and a second mortgagee 
who has been made a party defendant in accordance with Sec. 85, 
the mortgagor cannot be called upon to redeem not merely the 
first but also the second mortgage withthe result that upon 
failure to redeem the latter, the mortgaged property is liable to be 
sold under Seé. 88. Secs. 88 and 89 of the Transfer of Property 
Act read with Secs. 86 and 87 provide that the defendant in such a 
suit upon payment to the plaintiff or into Court of the amount 


(1) (1901) I L. R. 29 Cale. 43. 
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found due to the plaintiff, for principal and interest..on the 
mortgage, and for his costs of the suit and subsequent costs on 
the day specified in the decree, is entitled, if necessary, to be put 
in possession of the mortgaged property. These sections do not 


provide that the mortgagor may be called upon by the decree sist 


to pay to a puisne encumbrancer who has been joined asa party 
defendant, what may be found due to him upon his mortgage ; the 
mortgagor, therefore, cannot incur the liability to have his property 
sold by reason of non-;ayment of the dues of the subsequent en- 
cumbrancer, a liability which glearly arises upon failure to pay to 
the mortgagee plaintiff the amount found due to him. It follows 
therefore that ifthe mortgagor defendant pays to the plaintiff mort- 
gagee what may have been found due to him the property is not 
liable to be sold under the decree in the suit, at the instance of the 
second mortgagee. But then it bas been contended by the learned 


vakil for the respondent that a contrary rule is deducible from some 


of the cases to be found in the books and he has relied specially 
upon thegdecision of Mr. Justice Pontifex in the case of duhindro 
Bhoosan Chatierjee v. Chunnoo Lol Johurry (1) and the decision 
of Mr. Justice Sale in the case of Kissory Mohan Roy v. Kally 
Churn Ghosh (2). As to the first of these cases, it may be observed 
that it was decided in 1879 before the Transfer of Property Act 
was passed; but the report, so far as it goes, does not really 
support the contention of the respondent, for the decree appears 
to have provided that an account should be taken on the 
plaintiff’s mortgage, that in default of payment of the amount so 
determined, the property was to be sold and the plaintiff and the 
` defendant puisne encumbrancer were to be paid’ according to the 
order of their respective securities. So far as I can make out from 
the report, no liability appears to have been -imposed by thg decree 
upon the mortgagor defendant to redeem both the mortgages. As 
regards the second of the two cases relied upon, it was no doubt 


decided in 1894, many years after the Transfer of Property Act 


had been passed, but it proceeded upon what is described in 
the judgment as the practice on the Original Side of this Court 
for a long $ series of years, and the decision was not founded upon 
the provisions of Secs. 88 and 89 of the Transfer of Property 
. Act. The decree appears to have directed an account of what 
was due on each of the mortgages, and allowed six months’ time 
for payment of what should be found due on the several mortgages; 
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it further directed that iu default of payment, the properties com- 
prised in the several mortgages should be sold and the sale pro- 
ceeds marshalled and applied in payment of the several mortgage 
debts. The precise question which arises in the present case, namely 
whether under the Transfer of Property Act the mortgagor can be 
rightly called upon simultaneously to redeem all the mortgages was 
not raised before Mr. Justice Sale ; but it appears to have been 
assumed upon the authority of Platt v. Mendel (1), that where a 
puisne encumbrancer does appear and sets up and proves his 
mortgage, and no question as to priority arises, the Court will 
allow him to have the benefit of the action and ‘make a decree in 
his favour assigning him a separate period of redemption. This 
appears to be clear from the passage in the judgment of Sale J. at 
p. 104, where reference is made to the case of Anhindro Bhoosan 
Chatterjee v, Chunnoo Lol Johurry (2), not as an authority for 
the proposition that the mortgagor may be called upon to redeem 


‘the plaintiff as well as the defendant mortgagee, but as an 


authority for the position that a decree may be made directing 
an account on the footing of each of the mortgages and fixing 
one period of redemption for all the defendants. It may be added 
that in England, in a suit by a first mortgagee against the mortga- 
gor and the second mortgagee, the mortgagor is called upon to 
redeem the second mortgagee, when the latter has previously re- 
deemed the first mortgagee under the decree in suit. See the 
form given in Seton on Judgments aud Orders, 6th Edn. p. 1979 
and the notes at p. 1983. See also Daniell’s Chancery Practice, 7th 
Edn. p. 1160, and Coote on Mortgages, 7th Edn. pp. 1048—1051, 
where the question of separate redemption of successive mortgages 
is discussed and it is pointed outthat “the judgment also provides 
for the case ofthe second encumbrancer redeeming the first, and for 
subsequent account of what is due to the second encumbrancer, and 
so on, if there be several encumbrancers, and ultimately the last en- 
cumbrancer must be redeemed by the mortgagor, or in default, he 
will be dismissed or foreclosed as the case may be.” A somewhat 
different rule appears to prevail in the American Courts, wltere the 
decree directs a sale of the mortgaged prenttses for non-payment of 
the debt due to the plaintiffand it isonly after the surplus sale pro- 
ceeds have been paid into Court, that any party to the suit having - 
a lien upon the premises subordinate to the mortgage upon which 
the sale was made, may set up a claim to the surplus, upon which 
the Court may appoint a master or referee to ascertain his rights. 
Jones on Mortgages, sth Edn. Secs. 1574, 1575, 1684 and 1685, 


(1) (1884) 27 Ch. D. 246, (2) (1879) I. L. R. § Calc, 101. 


` 
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As I have pointed out, however, the determination of the ques- 
tion now raised before us must depend upon the provisions of the 
Transfer of Property Act, under which it appears to me that the 
mortgagor cannot be rightly called upon to redeem simultaneously 
the mortgages in favour of the plaintiff and the defendant ; the 
remedy of the second mortgagee apparently is either to redeem 
the first mortgagee or to allow the property to be sold and then 
participate in the surplus sale proceeds. As pointed out by the 
learned Judges of the Madras High Court in the case of Dorasami 
and others v, Venkataseshayyer and others (1), “the principle of 
tHe Transfer of Property Act is that any person instituting a 
suit for foreclosure, sale or redemption of mortgaged property 
should include in that suit the interests of all persons, in such 
property, of which he has notice—whether such interests be prior 
or subsequent to his own, and if he obtains an order for sale, the 
sale will not be made subject to subsequent encumbrances, and 
the sale proceeds, after deducting therefrom the expenses incident 
to the sale, will be distributed between himself and the subsequent 
encumbrancers according to their priorities.” (See Transfer of 


Property Act, Sec. 97, ‘fourthly’ and ‘ lastly’; Civil Pro. Code, . 


Sec. 295 cl. (c) ‘secondly’ and ‘ thirdly’; see also C. P. C. Sch. 4 
form 128.) It cannot be successfully argued that this causes any 
hardship to the second mortgagee ; he has not: chosen to make 
any attempt to enforce his security ; if the mortgagor satisfies the 
debt due to the plaintiff first mortgagee, that only enhances the 
value of the security available to the second mortgagee and he can- 
“not rightly complain that such payment to the first mortgagee de- 
prives him of the chance of receiving his dues out of the surplus pro- 
ceeds realized at a sale which might have been possibly held at the 
instance of the first mortgagee. On the other hand, it might be 
considerable hardship to the mortgagor if he is called upon to 
redeem both the first and the second mortgages, and, the effective 
exercise of his right of redemption so far as the first mortgage is 
concerned, is made dependent upon his redeeming the second 
mortgage as well. The view I take isin accordance with the 
provisions of the Traifsfer of Property Act, is consistent with the 
practice which has prevailed on the Appellate Side of this Court 
and is supported to some extent by the decision of this Court in 
the case of Surendra Nath Ghose v. Lal Behari Mitter (A. O. D. 
No. 49 of 1900 decided by Maclean C. J. and Banerjee J. on the 
ist August 1901.) 
C. C. G ; B. M. M. Appeal allowed ; decree varied. 


(a) (1got) I. L. R. 25 Mad. 108 (14). . 


39 


CIVIL 


eee 


1904 


Dua mad 
L. J. Mackintosh 


v. 
N. S. Watkins. 
Mookerjee Je 


40 


7 THE CALCUTTA LAW JOURNAL. [Vor, I. 


Before Mr. Fustice Pratt and Mr. Fustice Mitra. 


RADHA KANTA SHAHA AND OTHERS 
v. 
BIPRO DAS ROY AND OTHERS.* 


Partition— Portion of joint estate,—Sutt for—if maintainable— 
Jjardar, if a necessary party, 

A suiit for partition ofa portion ofa joint estate is maintainable 
when such portion is the only property held jointly by the plaintiff and 
the defendants, althuogh the defendants may be jointly interested, with 
or without other persons, in the remainihg portion of the estate. 

Chunder Nath Nundi y, Hurnarain Deb (1), Mukunda Lal Pal Chowdh ry 
vy. Z. Lehwraun (2), Barahi Debt v. Debkamini Debi (3) followed. oi 
Parbati Churn Deb v. Ainnddeen (4), Jogudishury Debea v. Kailash Chundra 

Lahiry (5), distinguished. 

Hemadri Nath Khan v. Ramani Kanta Roy (6) discussed. 

When the malik has been made a party to the suit, the ijardar under 
him is not a necessary party. 

Appeal by the Plaintiffs. 

Suit for partition. : 

The facts and arguments necessary for this teport will suffi- 

* ciently appear from the judgment. 

Babu Jogesh Chunder Dey for Appellants. : 

Babus Nilmadhub Bose and Mukunda Nath Key for Respon- 
dents. 

The judgment of the Court was as follows :— 

Estate No. 5949 of the Dacca Collectorate consists of three 
villages—-Kismat Narandia, Kismat Par Baulikanda and Kismat 
Baulikanda. The plaintiffs have a Kaemi mourast miras right to 
certain sharesin Mauzah Par Baulikanda, as set out in paragraphs 
3 and 4 of the plaint and have no interest in the other two villages. 
They have asked for a partition of that village, making the entire 
body of proprietors parties to the suit. 

The main objection which was urged by some of the defendants 
in the first Court was, that a suit for partition of one of the villages 
was not maintainable. This objection, however, was not given 
effect to by the Munsiff, who held that the plaintiffs were entitled 
to partition and there was no inconvenience on the part of the de- 
fendants which would prevent partition being effected by a Civil 
Court. 


* Appeal from Appellate decree No. 1523 of 1902 against the decree 
of Babu Srinath Pal, Addl. Subordinate Judge of Dacca, dated the 3rd 
June, 1902 reversing the decree of Babu Durga Das Chakravarti, Munsiff 
of Manikgunge, dated the 30th September Igor. 


a) CER L. R. 7 Calc. 153. (4) (1881) LL. R. 7 Cale. 577. 
(2) (1892) 1. L. R, 20 Calc. 379. ~ (5) RAT L R. 24 Cale. 725. 
(3) (1892) I. L. R. 20 Calc, 682. (6) (1897) I. L. R. 24 Calc. 575. 
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In appeal the Subordinate Judge reversed the decree of the . Civil 
Munsiff. The main ground for the Subordinate Judge’s decision is 1904 
that there are decisions ot the Calcutta High Court which go tọ Radhakanta 
show that a suit for partition of a portion of a joint property is Shaha 
not maintainable. -  Bipro Das Roy. 


The plaintiffs have appealed to this Court ; and the questio 
_ we have to decide is whether the suit, as framed, is maintainable. 
We have been referred to several authorities on the point ; 
and we propose to deal with them in chronological order. : 
The first case is that of Chunder Nath Nandi v. Hur Narain i 
Deb (1). The plaintiff in that case was the proprietor of a frac- 
tional share of a portion of a revenue-paying estate and had an 
interest only in one village. 
One of the objections raised was that the suit was not maintain- 
able. The other objection related to the maintenance of the suit 
in the Civil Court for partition of a revenue-paying estate. The 
learned Judges came to the conclusion that there was no reason why 2 
the plaintiff should not be entitled to partition. The case is 
exactly in point ; and we do not see why we should differ from it. 
The second case referred to in argument is that of Parbati . 
Churn Deb v. Ainuddeen (2). There the plaintiff was the owner of 
a fractional share of a small piece of land, namely, 2 droves in an 
estate which consisted of 100 drones. One of the questions raised 
was whether the plaintiff was entitled to a partition of 2 drones. The 
suit was dismissed mainly on the ground that the zemindars were 
not made parties. There are certain passages in the judgment of 
this Court which may favour the contention of the respondent in 
this case. So far, however, as we understand the judgment, the 
question was one of convefhience and inconvenience ; and it was 
not-aid down as a matter of law that a partition of a portion of a 
revenue-paying estate, when that portion is capable of partition 
without much inconvenience, to other sharers, is absulutely barred 
by law. The case, however, was discussed in the Full Bench 
‘judgment in Aemadrinath Khan v. Ramani Kanta Roy (3) and 
_ it wousd seem from the referring order in that case that the same 
question which was maised in the earlier case could have been 
raised before the Full Bench. Some of the observations of the 
“learned Judges show that they were not willing to follow the 
decision in Parbati Churn Deb v. Ainnddeen (2). 
The next case on the point is that of Mukunda Lal Palchowdhry 


{r) O88: I L R. 7 Cale. 153. (2) (1881) I. L. R. 7 Cale. 577. 
(3) (1897) I. L. R. 24 Cale. 575. i 
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v. Z. Lehuraux (1). It seems from the judgment of Norris J. that 

he was of opinion that a suit for partition of a portion of a revenue-- 
paying estate was maintainable. The facts of that case are slightly 

different from the facts of the present case. The principle under- 

lying the decision is, however, the same. Mr. Justice Norris at 

page 384 says :—“ On this point, we are inclined to agree with the 

learned pleader for the appellant, that if the plaintiffs are entitled to 

a decree for partition, such a decree might be made as regards the 

lands specified as belonging to estate No. 23 without reference to 

the lands that are held in common as belonging to the four” 
estates, ” 


The learned Judge was of opinion that a partition of a portion 
could be maintained if, as regards that portion, the joint owners 
were different from other joint owners. 

In the case of Barahi Debi v. Deb Kamini Debi(2) Petheram C.J. 
and Norris J. express a similar opinion. They say "No autho- 
rity has been cited before us in support of the proposition, that 
where a fractional share in a property which forms part of a joint 


_ estate has been sold, the purchaser cannot obtain separate possession 


of the share he has bought, without partitioning the whole joint 
estate, and I think that to give effect to it, would practically amount 
to a refusal to allow the purchaser of such a share to obtain separate 
possession of it at all ;, and this would, in my opinion, not only be 
inequitable, but would greatly diminish the value of the property 
held in this way. I think this contention must fail.” . 


We have already referred to the case of Hemadrinath Khan v, 


. Ramantkanta Ray (3), and we have said that the judgment in that 


case rather favours the appellant’s contention. In the .case of 
Fagackswart Debya v. Kailash Chandra Lahiri (4) the main ques- 
tion argued, was as to the right of the partiesto come to a Civil 
Court for partition of a-revenue-paying estate ; and the present 
question is not affected by that judgment. 


We have, therefore, on the authorities, the rules first, that the ` 


plaintiff, notwithstanding that he is a subordinate tenure-hdfder of 
a fractional share of an estate, is entitled to Partition as against the 


- proprietors of the other shares, and secondly, that notwithstanding 


that he holds a share of one village out of many in the estate, is ~ 
entitled to have his share separately carved out. This last seems to 
usareasonablerule. Ordinarily, the right to partition is enforceable 
as amongst joint owners. Of course, the question of convenience and . 


" (a) (1898) I. L- R. 20 Cale. 379. (2) (1892) I L. R. 20 Calc. 682, 
(3) (1897) L L. R. 24 Calc. 575. (4) (1897) I. L. R, 24 Calc. 725. 


Vo. I] HIGH ‘COURT. = 43 


inconvenience must be taken into consideration. The plaintiff would ‘Civit 
be without a remedy, if he could not get what he is entitled to get; 1904 
and he will not get what he is entitled to,if he is not allowed to have Radhakanta 
a partition in this case. There is no reason given as to why the Shaha 


other share-holders should be prejudiced by such partition. The  Bipro Das Roy. 
village Par Baulikanda may, for the purposes of partition be con- mes 
sidered as one property, while the other villages may be considered 

as sèparate properties, and each village may thus be considered as 

the joint property of a number of owners and therefore partition 

allowed to be effected as between each set of joint owners. 

The question has been argued that no issue was raised as 
regards convenience or inconvenience. The question raised was a $ 
broad one ; and the Munsiff answered it in favour of the plaintiffs 
and we see no reason why his judgment on the point should be 
set aside, The question was not placed before the Subordinate 
Judge, as it has been placed before us. 

Another question has been raised by the respondentin reference 
to one Prosonno Ray who was an syardar for nineteen years. The 
malik is represented in the suit. We do not see how the partition 
can be affected by the absence of the tardar. ; 

We therefore think that the decree of the Lower Appellate 
Court should be set aside and that of the Munsiff restored. > 

The appellants are entitled to their costs in this Court as well 


as in the Lo er Courts. 
N. K. B. Appeal allowed, 


CIVIL RULE 


Before Mr. Fustice Brett and Mr. Fustice Mookerjee. 
JEUN MUCHI AND ANOTHER A 
v. : 
: BUDHIRAM MUCHI * 
1904 


Provincial Small Cause Courts Act (1X of 1887), Sec. 17, Sub- = 
sec, I—Apphcation to set aside an exparte decree or for a review of APERAR 
Judgment—Depostt of decretal amount or security at the time of pre- 
senting the application, tf subsequent, within what time, valid. 

When an application has been presented under Section 17 of Act IX of 1887, 


without deposit of decretal amount or security therefor, if before such appli- 
cation is rejected and within the time limited for -making the application, 


© Civil Bule No. 2057 of 1904 against the decision of Babu Taraknath 


Dutt, Munsiff of Netrokona exercising the powers of a Small Cause 
Court Judge dated the zoth February, 1904. 
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such deposit is duly made, the application may rightly be regarded as satisfying ` 
substantially the requirements of the law and ought to be acted upon by the 
Court. : 
Jogi Ahir v, Biskan Dayal (1) distinguished. 

Application by Defendant, 

Suit to recover money. 

The facts and arguments will sufficiently appear ae the 
judgment of the Court. 


Babu Gobinda Chandra Dey Roy for the petitioner. 
Babu Chandra Kania Ghosh for the opposite party. 
The judgment of the Court was delivered by 


Mookerjee J.—This is a Rule calling upon the plaintiff in 
a Small Cause Court case, to show cause why thé order of the 
Munsiff exercising the powers of aSmall Cause Court Judge, re- 
fusing an application to set aside an ex-parte decree, should not 
be cancelled and che case reheard in the presence of the petitioner. 
It appears that the plaintiff obtained an ex-parte.decree against the 
defendant on the znd April 1903, and in execution thereof &ttached 
some moveables on the 8th December 1903. On the 17th Decem- 
ber 1903, that is, within the time prescribed by Art. 164 of the se- 
cond Schedule to the Limitation Act, the defendant applied to 
the Small Cause Court under Sec. 17, Subsec. 1 of Act IX of 1887, 
fto set aside the ex-parte decree, but the security mentioned in the 
proviso to that section was not deposited along with the application. 
Two days later, on the r9th December 1903, the security was fur- 
nished. On the 2oth February 1904, the application came on for 
hearing and although the learned Munsiff was of opinion, that 
upon the merits the application ought to be granted and the case 
revived, he dismissed the application on the ground that as the 
security*bond was filed two days after the application, it was bad 
in its inception and the defect was not cured by the subsequent 
deposit of the security. Against this order of rejection, the peti- 
tioner moved this Court, and obtained this Rule, 


The learned vakil who appears to show cause has sowght to . 
support the order of the Court below uponghe authority of the 
decision of this Court in the case of ogi Ahir v. Bishen Dayai(z), 
in which it was held that it isa condition precedent tothe granting 
of a new trial under section 17 of Act IX of 1887, that an applicant 
should at the time of presenting his application for new trial deposit 
in Court the decretal amount or tender security for payment of the 
same. We are of opinion that the case relied upon is clearly dis- 


(1) (1890) I, L. R. 18 Cale. 83. 


Vor. L] HIGH COURT. 


r 


tinguishable from the one now before us. In that‘case, the appli- 
cation for new trial was filed on the 31st October 1889 to set aside 
an exparte decree obtained on the 16th September 1889 ; no 
security was given in accordance with the provisions of Sec. 17, 
but when objection was taken at the hearing on the 30th Decem- 
ber 1889, the applicant offered to doposit the decretal amount in 
Court. This offer was obviously made long after the time pres- 
cribed for making an application under Sec. 17 had expired, and if 
the prayer of the petitioner had been granted, he would in 
substance have obtained ap extension of time for making the 
application, In the case before us, the applicatiomto set aside the 
exparte decree might have been presented at any time within 30 
days from the 8th December 1903, that is, within 7th January 
1904. Although therefore the application presented on the 17th 
December 1903, did not comply with all the formalities required 
by Sec. 17 and was defective inasmuch as the security was not 
furnished, yet as it was pending on the 19th December 1903, when 
the secyrity was actually deposited, it might well be treated as 
having been perfected on that date ; in other words, the position 


of the applicant ought not to be worse than what it would have - 


been, if he had presented the application along with the security 
on the 19th December 1903. To-hold otherwise would lead to 
the conclusion that the petitioner ought to be punished for his 
-diligence in presenting the application earlier than he need have 
done under the law. Indeed, the learned vakil who appeared to 


show cause conceded that there would have been no shadow of a ` 


ground for complaint, if when the security was deposited on the 


‘19th December 1903, it had been accompanied by another appli- 


cation similar to the one presented two days before. We hold 
accordingly that when an application has been presented under 
Sec. 17 of Act 1X of 1887, without deposit of decretal amount or 
security therefor, if before such application is rejeeted and within 
the time limited for making the application such deposit is 
duly made, the application may rightly be regarded as satisfying 
substantially the requirements of the law and ought to be acted 
upon by the Court.* The view we take is in accordance with 
that taken by this Court in the case of Pramatha Nath Das 
v. Nibaran Chander Ghosh (1) in which Petheram C. J. pointed 
out that if an application under Sec. 17 is filed without 
security and is subsequently completed, within the time pres- 
cribed by the law of limitation for making the original application, 


(1) Civil Rule No. 766 of 1895, decided by Petheram C. J. and 
Beverley J. on the 7th June 1895—unreported. 
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by the deposit of the decretal amount or security, the applicant 
has a right to have his application heard on the merits. 

The result, therefore, is that this Rule will be made absolute, 
and the order of the Court below set aside. The application of 
the petitioner under Sec. 17 is granted, the ex-parte decree is set 
aside and the original suit must be reheard. ‘ 

The petitioner is entitled to his costs in this Court, as well as 
in the Court below. We assess the hearing fee in this Court at 
one gold mohur. i 

B. M. M, į S. N. G. Rule made absolute ; Cause remanded. 


PRIVY COUNCIL 
RAJA RAMPAL SINGH 
V. 
RAM GHULAM ‘SINGH anp oruers,* 
ON APPEAL FROM THE COURT OF THe JUDICIAL COMMISSIONER 
oF OUDH. 
Res yee ssn 13, Code of Civil Procedure (Act XIV of 
1882)\— Question directly and substantially tn issue. 

By a decree passed in 1876,in asuit between Land his father as 
plaintiffs and Rand his wife as defendants it was established that R, 
had only a life-interest in the estate andthat L had a vested estate in 
remainder. In a subsequent suit brought by the son and successor of L 
against R for a decree declaring that the plaintiff was entitled as imme- 
diate reversioner to the absolute interest in one of the villages com- 
prised in the said estate after the death of R, 

Held, that the decision of the Court in 1876 was aeuidsies between 
the parties to the present case and established the fact that R had only 
a life-interest in the village with remainder to the plaintiff and that it 
was unnecessary to decide whether irrespective of the plea of res 
judicata, the plaintiff had established his case. ` 

Appeal by Raja Rampal Singh, Defendant No, I. 

Suit for declaration of title. l 

Appeal froma decree of the Court of the Judicial Commis- 
sioner of Oudh, reversing a decree of the Subordinate Judge of 
Partabgarh and decreeing the respondent’s suit as prayed. © 

The suit was brought by Ram Parshad Singh, the predecessor 
in interest of the present respondents, for a decree declaring that 
the plaintiff was entitled as immediate reversioner, to the absolute 
estate in Motza Purbara, after the death of the appellant Raja 
Rampal Singh, and that the sale of that Mouza in execution of a 
decree against the said Raja would be inoperative aganit him 
after the Raja’ s death. 

* Present: Lord Davey, Lord Robertson and Sir Arthur Wilson, 


Vor. 1] PRIVY COUNCIL. 


The relationship of the parties will appear from the following 
pedigree :— : 
Raja Hanwant Singh 


(died 1881) 
l 
. Pertab Lachman 
(died before April 1859) (died 1888} 
aad i Kunwar 
(died 1882) Ram Parshad Singh 
A l {original plaintiff) died during 
Raja Ram Pal Singh the pendency of the suit. 
(Appellant) | 
. © Ram Ghulam Singh 
and others. 
(Respondents) ~ 


Mouza Purbara is one of the villages included in the Taluga 

` Rampur Kaithoula, which formerly belonged to Raja Hanwant 

Singh and in respect of which a taluqdari Sanad was granted by 
the British Government in October 1859. 

On the 2nd April 1859, Raja Hanwant executed a deed of 
gift by which he purported to convey to the appellant the whole 
estate offRampur Kaithoula, with the exception of a few villages. 

In 1871, Raja Hanwant brought a suit against the appellant, 
in which Raja Hanwant sought a declaration that, notwithstand- 
ing the deed of 1859, the proprietary right in the aforesaid Taluqa 
was still vested in him. On the 7th September 1871, a decree 
was passed in that suit in terms of a petition of compromise filed 
by the parties. According to these terms, various portions of the 
estate were to be held for a series of life-estates by Raja Hanwant, 
Raja Rampal and Rani Dirgaj Kunwar, and after the expiration of 
those three lives, Lachman Singh was to succeed to the whole 
Taluga. l 

In 1876 Raja Hanwant and his son Lachman brought a suit 

-‘in the Court of the Deputy Commissioner of Partabgarhs asking 
for cancellation of a deed executed by Raja Rampal in the year 
1873 in favour of his wife Subhao Kunwar and conveying to her 
certain villages forming part of the Taluga Rampur Kaithoula. 
By the decree passed in that suit, in which both Raja Rampal and 
his wife were made defendants, it was substantially held that the 
Raja had only a life-interest in the estate and that Lachman had 
a vested estate in remainder. 

In,1889, Messrs. _ Eyre and Spottiswoode having obtained a 
decree against the appellant proceeded to execute it by attach- 
ment and sale of Mouza Purbara and: the Mouza was accordingly 
sold, without limitation of title to Basant Singh. The present 


suit was thereupon brought in 1896 against Rampal Singh, . 


Basant Singh, and Messrs. Eyre and Spottiswoode. 
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The plaintiff relied upon the decree of 1876 as having conclu- 
sively established his title as remainderman but the Subordinate 
Judge dismissed the suit on the ground that the said decree did. 
not operate as resjudtcafa in respect of the matters in question in 
the present suit. 

The Judicial Commissioners, however, took a different view 
and held that the decision of the Court in 1876 was conclusive of 
the present case. A decree was accordingly made by them in 
favour of the plaintiff. Against that decree the present appeal 
was brought by the defendant Raja Rampal Singh, the respon- 
dents being the representatives of the plaintiff. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson.—The suit out of which this appeal arises 
relates to lands forming part of the estate Rampur Kaithoula, a 
taluqa governed by the Oudh Estates Act, I of 1869. 

_The taluqdar of Rampur Kaithoula was formerly Raja Hanwant 
Singh, with whom the Second Summary Settlement was made, 
and to whoma taluqdari Sanad was granted in October 1859. 
His name was entered in the first and second lists under Section 
8 of the Oudh Estates Act. - 

Raja Hanwant Singh had two sons, Pertab Singh, the elder, 
and Lachman Singh, the younger. Pertab died before April 1859, 
leaving a widow, Dirgaj Kunwar, and a son, Raja Rampal Singh. 
Lachman, the younger son of Raja Hanwant, survived his 
father. 

On the 2nd April 1859 Raja Hanwant Singh, after the death 
of his elder son Pertab Singh, executed a deed of gift, registered 
in due course, by which he purported to convey to Pertab’s son, 
Raja Rampal Singh) the whole estate of Rampur Kaithoula, with 
the exception of six villages, which were to go to Raja Hanwant 
Singh’s younger son Lachman. 

Differences afterwards arose between Raja Hanwant Singh and 
his grandson Raja Rampal, and the former brought a suit against 
the latter in 1871, in which Raja Hanwant sought a declaration 
that, notwithstanding the deed of gift of 1859, the propgietary 
right in Rampur Kaithoula, and the pawer to dispose of it 
by will, were vested in him. That suit was settled by a 
compromise expressed in a petition of the parties ; and on the 
7th September 1871 a decree was passed accordingly which 
embodied the terms of the compromise. As to those terms’ 
it is enough to say that, according to them, various portions 
of the estate were to be held for a series of life-estates by 
Raja Hanwant Singh, Raja Rampal Siogh, and the mother 
of the latter, Rani Dirgaj Kunwar, and that after the expiration of 


VoL I] - PRIVY COUNCIL. . 


those three lives Lachman Singh, the second son of Raja Hanwant 
Singh, was to succeedto the whole taluga. The compromise further 
contained a clause empowering Raja Rampal by will or deed to give 
lands absolutely amongst his widows or children, with a limit of 
value, and subject to other restrictions. It should be observed that 
to these proceedings Lachman Singh was not a party. 

In 1873 Raja Rampal Singh executed and registered a deed in 
favour of his wife Subhao Kunwar conveying toher certain villages 
‘forming part of the taluqa Rampur Kaithoula. In 1876 Raja 
Hanwant Singh and his son*Lachman Singh filed a suit in the 
Court of the Deputy Commissioner of Partabgarh against Raja 
Rampal Singh and his wife, asking for cancellation of the 
last-mentioned deed, and to displace the possession of the second 
defendant under it. ; 

That sujt was defended on various grounds, amongst which itis 
enough to notice that the then defendants asserted the complete 
validity of the gifts impugned, and explicitly alleged that Lachman 
Singh had®no such interest in the property as to entitle him to sue. 
And issues were raised upon these points. The Deputy Com- 
missioner by his judgment in that suit held, with regard to Lach- 
man Singh, that he was “a certain remainder-man, underthe terms 
of the agreement,” that he “or his representatives will certainly 
inherit the estate some time or other,” and that “if cause 
of action be found to have accrued to plaintiff Raja Hanwant 
Singh, it will also have accrued to Babu Lachman Singh.” And as 
to Raja Hanwant Singh it was held that the alienation impugned 
was void as against him, on the ground that it wasin excess of the 
power reserved to Raja Ramnal Sinch in the compromise of 1871. 
On the other hand it was held that Raja Rampal Singhcould alie- 
nate for his own life. The decree that followed decalred the gift 
in question to be “null, void, and of no effect whatsoever, either as 
authorising the Rani’s present possession or as regards the devolu- 
tion of the villages specified in it after her death”; while it went 
on to say that no right had yet accrued to plaintiffs to disturb 
her possession. e 

Raja Hanwant Singh died in 1881, Rant Dirgaj Kunwar, the 
mother of Raja Rampal, in 1882, aad Lachman Singh in 1888. 

In 1889 a fresh controversy arose. Messrs. Eyre and Spottis- 
woode having obtained a decree against Raja Rampal Singh pro- 
ceeded to execute it by attachment and sale of Mouza Purbara, a 
village inclided in.the taluqa Rampur Kaithoula,and the Mouza 
was sold, without limitation of title, to Basant Singh. Thereupon 
Ram Parshad Singh, thesonand heir of Lachman Singh, brought the 
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present suit, on -the 24th March 1896, in the Court of thè 
Subordinate Judge of Partabgarh, against Raja Rampal Singh, 
Basant Singh, and Messrs. Eyre and Spottiswoode. The plaintiff 
relied upon the settlement under the compromise and decree of 
1871, and asked for a decree declaring that he was entitled, as 
immediate reversioner, to the absolute estate in Mouza Purbara 
after the death of Raja Rampal Singh; and that the sale in execu- 
tion of that Mouza would be inoperative against him after the death 
of the Raja. The principal defendant Raja Rampal Singh (whom 
alone itis necessary to consider) set up-in answer to the suit a case 
to the effect that he had an absolute title by virtue of the deed of 
gift of 1859, and that for various reasons the compromise of 1871 
and the. decree embodying it were not effective to displace that 
title as between him and the plaintiff in this suit. ` f 


At the hearing the plaintiff relied upon the decree of 1876 as 
having established, as between the defendant Raja Rampal Singh - 
and Lachman Singh (the father and predecessor in tigle of the 
plaintiff), that the Raja had only a life interest in the estate, and 
that Lachman Singh (and therefore also the. plaintiff as his heir) 
had a vested estate in remainder. i 


The Subordinate fudge held that the decree of ae did not 
operate as res judicata in respect of the matters in question in 
this suit, and finding in favour of the defendants on other points 
dismissed the suit. u og H 


On appeal to the Court of the Judicial Comniissioner the learned 
Judges of that Court differed from the first Court onthe question 
of res judicata, holding that the decision of the Court 
in 1876 was conclusive of the present case. Their reasons for 
so holding are thus stated :—“There can be no doubt that plaintiff _ 
“is claminig under Babu Lachman Singh within the meaning of 
“ Section 13 of the Code of Civil Procedure. Babu Lachman Singh 
“was a party to the litigation of 1876, the question directly and 
substantially in issue was whether he had a contingent ær vested 
“u interest under the compromise and deeree of 1871. The Court 
“ substantially held that he had a vested remainder and could there- 
“ fore sue tò set aside an alienation;” and “the judgment of the 
“ Civil Court in 1876 is conclusive between the parties to the 
“ present suit and establishes thefact that Raja Rampal Singh has a 
“ life interest only in Mauza Purbara with remainder tothe plaintiff. 
“ Te is “unnecessary to decide whether irrespective of the plea ot 
“ ves judicata the plaintiff has established his case. Thé question” 
“ involves only matters of law.” Thelearned Judges accordingly- 


"Von. Lj PRIVY COUNCIL. . 


setasidethe decree appealed against and made a decree in favour of 
the plaintiff. Against that decision the present appeal has been 
brought by the defendant Raja Rampal Singh, the respondents 
being the representatives of the plaintiff. 

Their Lordships agree with the learned Judicial Commissioners 
as to the effect of the decree of 1876 ; and they think it unneces- 
sary to add anything to the reasons so clearly stated by those 
learned Judges. 

Their Lordships will humbly advise His Majesty that this 
appeal shouid be dismissed. The appellant will pay the costs. 

M. K. M. 


CRIMINAL REVISION. 


Before Mr. Fustice Pargiter. 


HARENDRA NATH MUKERJI 
v 


THE CHAIRMAN OF THE BIRNAGAR MUNICIPALITY” 


Bengal Municipal Aot (If of 1884 B. C.), Secs. 44, 45, 210, 219-—Notice or 
requisition requiring removal or repair of building— Vice-Chairman, power of, 
lo issue such notice—Delegation of powers, if and how proved—Presumption— 
Evidence Act (I of 187a), Seo. rrg—Oljeotign, informal, if to be taken notice 
of and dealt with—Daily fine, if legal. 

A petition; of objection toa notice purporting to be under s. 210 0f the 
Bengal Municipal Act (III of 1884 B. 0.) though not stamped, and there- 
fore informal, should be taken notice of by the Municipality and dealt 
with according to law. /agadis Chandra vy. Sreenath (1) followed. 

When an objection is raised that a particular person who does an 
official act has no power to do it, it is for that person to prove that he 
has such power. No mere presumption under s. 114 of the Evidence 
Act, that official.acts have been rightly done, can dispose of the 
objection. . z . 

A notice issued by the Vice-Chairman of a Municipality unders. 210 
of the Act, in the absence of proof delegation of powers under 3. 45 
of the Act, is invalid. 

The notice in this case being invalid, the conviction under s. 219 of 
the Bengal Municipal Act was bad. 

The 12w does not allow a daily fine to be imposed in anticipation of 
an offence being committe®. 


Application under s. 439 Cr. P. Code for the revision of an - 


order passed against the petitioner by a Bench of Honorary Magis- 
trates convicting him under s. 219 of the Bengal Municipal Act 
(IIL of 1884 B.C.) and directing him to pay a fine of Rs. 10, in 
* Criminal Revision No. 1049 of 1904, against the order of a Bench of 
Hony. Magistrates of Ranaghat, Nadia. 
(1) (1898) 2 C. W. N. claxxvii. 
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default to suffer simple imprisonment for 7 days, and also to 
comply with the requisition of the Municipality under s. 210 of 
the Bengal Municipal Act, within 7 days from -the date of the 
conviction, in default to pay a daily fine of rupee one. 

A notice purporting to be under s. 210 of the Bengal Muni- 
cipal Act was issued to the petitioner by the Vice-Chairman of 
the Birnagar Municipality requiring him to either remove or 
repair a part of a building called Ghartkhana, which it was 
alleged, had become dangerous to the passers by. 

On receipt of the said notice, jhe petitioner wrote a letter to 
the Municipality obj ecting thereto on the ground that he was not 
the sole proprietor of the house and that the notice was bad in 
law. Some time after, in March 1904, another notice, similar to 
the above, was sent to the petitioner and similar objections were 
advanced by a letter by the petitioner. Thereafter, at the instance 
of the Chairman of the Birnagar Municipality the petitioner was 
prosecuted and convicted and sentenced as stated adove. 

Babu Dasarathi Sanyal, (with him Babu Mangathanath 
Mukerjt) for the petitioner :— The notice is bad in law inasmuch 
as it has not been proved that the Vice-Chairman had any autho- 
rity to issue such a notice ; s. 210, Bengal Municipal Act, authorises 
the Commissioners to decide whether a building is dangerous or 
not, and gives them the power to issue a notice of this kind ; and 
s. 44 confers such power on the Chairman which he can, however, 
delegate to the Vice-Chairman ubder s. 45. Assuming that it was 
a good notice, the objections put forward against the same ought 
to haye been considered and decided according to the procedure 
laid down under sections 173 to 178. It does not matter that the 
objection was not properly stamped (see Jagadis Chandra v. 
Sreenath (1)) the proper procedure not having been followed, the 
proceedings taken against the petitioner were ultra vires. The 
order as to daily fine is illegal. : 

Babu Hara Prasad Chatterji for the opposite party (The 
Chairman of the Birnagar’ Municipality) :—The notice substan- 
tially complies with the provisions of the law. All acts sequired 
to be done by the Commissioners mag be done by the Chair- 


.man, see Sec. 44. And under sec. 45, the Chairman may 


delegate his powers to the Vice-Chairman. The Vice-Chairman 

here acted under such delegated powers, although he does 

not expressly say so ; when an official act has been done, its 

regularity is to be presumed. (See s. 144 Ev. Act). The 

Municipality were not bound to take notice of the petitioner's 

objectiéns as they were contained in a letter which was not 
(1) (1898) 2 C, W. N. clxaxxvii. 


Vor L] i HIGH COURT. ° 


_ stamped under Schedule III, No. I., Act VII (B. C.) of 1870. The 
order as to daily fine is a mere surplusage which may be set aside. 

Babu Dasarathi Sanyal in reply. 

The following judgment was delivered by 

Pargiter J.—A Rule was issued on the District Magistrate of 
Nuddea and on the Chairman of the Birnagore Municipality to 
show cause why the conviction of and the sentence passed on 
Harendra Nath Mukerjee under section 219 of the Bengal 
Municipal Act should not be set aside, on the ground that the 
procedure taken by the Municipality was not according to law, 
and also why the daily fine should not be set aside on the ground 
that this is contrary to law. 

The Municipality has appeared by vakeel to show cause 
against the notice. 

The applicant Harendra Nath is one of a number of persons 
who owna building which appears to be in a ruinous state and 
dangerous to the public. The Vice-Chairman of the Municipality 
served a notice on him and on the others, under section 210 of 
the Bengal Municipal Act, stating that the building was in a 


ruinous.state and dangerous to passers-by, and requiring each | 


of them to repair the building or to pull it down. This Rule is 
only concerned with the notice issued on this applicant, Harendra 
Nath. He took an objection and a fresh notice under section 21u 
was issued on him. To this again he sent in a letter of objection. 
In this letter he objected that the notice was bad in law, that he 
was not the 16 annas owner and that he wanted time to bring a 
. partition suit. The Municipality gave him time, and as nothing 
was done at the end of the time, they prosecuted him under 
section 219 of the Act and he was fined. 

The objection now taken to this conviction is that the notice 
under Sec. 210 of the Act was bad in law. No doubt, the 
letter in which this objection was taken was itself not a proper 
petition of objection according to the Act, because it was not 
stamped. But notwithstanding that, the Municipality should, 
as pyident men for their own interests, have taken notice that 
such an objection wgs advanced, though informally, and have 
satisfied themselves that they were proceeding in accordance 
with the law. This view is supported by the ruling in Jagadis 
Chandra Ganguli v. Sreenath Bose (1). This being so, the 
applicant can challenge the conviction on the ground that 


the notice was bad in law and the conviction accordingly was ` 


wrong, ‘Section 210 vests the Commissioners with the dis- 
cretion of deciding whether a building is dangerous; and with 
(1) (1898) 2 C. W. N. clxxxvii. 
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power to issue a notice of this kind, in such a case ; and, by 
section 44 of the Act, the Chairman had equal power to issue 
such a notice. If the Chairman had delegated such power to thé 
Vice-Chairman according to the provisions of section 45 of the. 


-Act, no doubt the Vice-Chairman could have issued such a notice. 


But it is contended that there is no proof in this case that the 
Vice-Chairman had such power, and since the Vice-Chairman has 
only such powers as are delegated, it is for the person who alleges 
that he has such powers, to prove that he has them, when the 
objection has been raised, no mere presumption under section 114 
of the Evidence Act that official acts have been rightly done, can 
dispose of the objection. In the present case, there is no evidence 
that the Vice-Chairman was empowered to issue this notice, and 
therefore it must be held to be an invalid notice. 

Upon this finding, the conviction under Sec. 219 was “wrong 
and the Rule is made absolute, the conviction is set aside and ne 
fine, if paid, must be refunded. ` : 

It is unnecessary for me to consider at length the second 
ground with regard to the daily fine. But I may say this that 
the law doss not allow a daily fine to be imposed in anticipation 


` of an offence being committed. While the conviction is set 


aside, power is still left to the Municipality to take any fresh 
proceeding under Sec. 210 to deal with this case, that they may 
think proper. ae l 
Rule made absolute.. 
H. P,C.; M.N. M. f 
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APPELLATE CIVIL. 
Before Mr. Justice Frat and Mr. Fustice Mitra. 
H. A. LUCAS AND OTHERS. 
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THEODORAS LUCAS AND OTHERS." 


Marriags with a deceased wife's sister, validity of—Roman Catholics— Domicil 
— Presumption. 

The validity of a marriage between persons, domiciled in British 
India and not belonging to the classes mentioned in section 37 of 
Act XII of 1887, is not affected by the status of the wife, if the husband 
possesses the necessary legal capacity for entering into a valid 
marriage with her. 

The Courts in India will not disallow the marriage of a Roman 

' Catholic of Indian domicil, who has obtained the necessary dispensa- 
tion, with his deceased wife's sister, though by the law of her own 
Church she may be incapable of contracting the marriage. 

The presumption in favour of every thing necessary to give validity 
to a marriage is one of very exceptional strength and the evidence 
to rebu® the presumption must be strong, distinct, satisfactory and 
conclusive. 


Per Mitra 7.—There is no municipal law or well established usage* 


prohibiting the marriage of a domiciled British Indian of the Christian 
religion with his deceased wife's sister, and such a marriage cannot 
“be regarded as incestuous by the general consent of Christendom. 
The marriage, having been celebrated in a Christian Church by a 
Christian clergyman and having been recognised by the community 
to which the parties belonged, should be held vaild. 

Second Appeal by the defendants Mrs. H. A. Lucas and 
others. . 

‘Suit for property on declaration of title. 

Lucas Theodore Lucas, a Greek resident of Barisal, died in 1888 
leaving considerable properties. Lucas had been married thrice. 
By his first wife, Hossanna Stephanos, he had a son named Constan- 
tineLucas, defendant No. 2. On the death of his first wife, Lucas 
married in 1857 Anna Stephanos, who was the sister of his de- 
ceased wife Hossanna Stephanos, by whom he had two sons 
Theotore and John Lucas, the plaintiffs. Anna Stephanos 
died a few years &fter, and in 1863 Lucas married the 
defendant No. 1 Mrs. Harriet Andianna Lucas by whom 
he had several children, namely the other defendants. On 
the death of Lucas in 1888 the widow applied for letters 
of “administration to the estate of her husband in the 


* Appeal from Appellate Decree No. 2254 of 1902, against the decree 
of J. H. Temple, Esq., District Jadge of Backergunge, dated r1th July, 
1902, confirming the decree of Babu Ananda Nath Mazumder, 
Subordinate Judge of that District, dated 7th Oct, 1901. 


. 
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Court of the District Judge of Barisal. An objection was filed 
by Theodore and John Lucas to the sole grant of adminis- 
tration to the widow. The latter thereupon alleged that . 
the objectors were illegitimate inasmuch as they were 
the offspring of a marriage with the sister of deceased 
wife which was not allowed by law. The District Judge held- 
that he could not enter into the question of the legitimacy of 
birth of the objectors in the proceeding before him and accord- 
ingly granted administration to the widow. An appeal was 
laid to the High Court by the objectors but the High Court 
upheld in 1890 the decision of the District Judge. The present 
suit was instituted against the widow and the other defendants 
on the 2nd June 1900 by Theodore and John Lucas and in their 
plaint they prayed for a declaration that they were the legitimate 
sons of the late Lucas Theodore Lucas and as such were entitled 
to a certain share of his estate. The plaintiffs stated that their 
mother was an Armenian by birth and religion and that their 
father had been married to their mother in the Roman C&tholic 
Church at Dacca under a dispensation and that their father had 


“become a Roman Catholic before the marriage. The defendants in 


their written statements maintained ¢uéer alía that Lucas was born 
a Greek and died a Greek ; that he had never changed his faith ; 
that according to the laws of the Greek and Armenian Churches 
the marriage in question was bad, that the dispensation if obtained 
was invalid and that there could not be any valid marriage between 
L. T. Lucas end Anna Stephanos and that therefore the plaintiffs, 
being illegitimate sons of Lucas, could not succeed, The suit 
came on for hearing before the Subordinate Judge of Backer- 
gunge who by his judgment dated the 7th Oct. 1901 negatived 
the contentions put forward by the defendants. 

On appeal by the defendants the District Judge upheld the 
decision of the Subordinate Judge. 

The defendants thereupon appealed to the High Court. 

Mr, Dunne (with him Mr. W. Gregory and Babu Charu 
Chunder Ghose) for the appellants:—I contend that the ‘mar- 
riage in question is absolutely bad. Lucas was a Greek by birth, 
remained a Greek and died in the faith of the Greek Church. 
Anna Stephanos was an Armenian by birth and religion. The 
marriage in question is said to have been celebrated in a Roman. 
Catholic Church. It is found by the Lower Appellate Court that 
the marriage of a man with his deceased wife’s sister will not be 
allowed either in the Greek or the Armenian Church. It is only 
in certain circumstances in the Roman Catholic Church that a 
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marriage of this description will be allowed. Assuming for a 
moment that Lucas was a Catholic at tbe time of the marriage, 
though it is difficult to explain how he could be a Warden of the 
Greek Church and remain a Greek throughout, the contention is 
that no valid marriage could take place inasmuch as by the laws 
of the Armenian Church, to which Anna Stephanos belonged, she 
was absolutely prohibited from marrying the husband of her 
deceased sister. The marriage of aman with his deceased wife's 
sister in England is absolutely bad. In India, it has been decided 
by the Full Bench in Lopez v. Lopez, (1) that the law in these 
“matters which has to be looked to is not the law which prevails 
in England, as it has not been extended to India but the custom- 
ary. .law of the class to which the parties belong. See also Hilliard 
“v. Mitchell (2). Let us test the validity of the marriage by the rule 
laid down by the Full Bench. In Dicey’s Conflict of Laws page 642 
it is laid down as the result of the authorities cited thereiu 
that the capacity to marry depends upon the law of a person’s 
domicil an@ that (see page 626) each of the parties must according 

-to the law of his or her domicil have the capacity to marry 
the other. Judged by this rule and regard being had to the 
findings of the Court below, it is clear that the marriage in 
question is bad. See Brook v. Brook (3), Sottomayor v. De 
Barros (4), Mette v. Mette (5). 

[Mirra J.—In Rattigan’s Law of Divorce in Tadias, it is laid 
down that it is enough that the husband has capacity to marry. 
That being so, having regard to the fact that it has been found 

~that the husband was a Catholic and therefore could marry, is 
not the marriage valid ?] 

I submit there is no warrant for Mr. Rattigan’s statement of 
the proposition. The case of Sottomayor v. De Barros (4) on which 
he relies, does not lay down any such proposition. I contend 

_ therefore that the marriage cannot be supported. I submit further 
that the dispensation produced in the case does not avail. It isa 
dispensation to cure an impediment of the second degree of affinity 
while theimpediment which subsisted between Lucas and Anna 
Stephanos was an impediment of the first degree of affinity. The 
presumption in favour of the validity of marriage is no doubt very 
strong but I contend that in this case there is no room for presump- 
tions of any kind. I show conclusively that no proper dispensation 
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was oblained and one cannot thereupon presume that a 


proper dispensation must have been obtained. The provi- ; 


sions of the Divorce Act have to be bore in mind. ‘There are 
certain prohibited ‘degrees prescribed in it. Supposing the 
Armenian wife came and asked for relief, can it be suggested for 
a moment that the Court would not grant relief? Lastly I con- 
tend that the husband was not a Roman Catholic at all. How 
could he be a member of the Greek Church and die in the faith 
of that Church if he was a Roman Catholic? 

Mr. Sinha (with him Babi Chandra Kant Ghose) for the 
respondents :—The contention of the other side is that if the 
marriage was valid according to the laws of the Catholic Church 
the evidence is that the marriage cannot be valid and that there 
is no room for presumptions in favour of the marriage. The 
argument presupposes that whatever dispensation was granted 
must be taken to be the dispensation produced in the case. In 
the second place, I submit that the rule that eack of the contract- 
ing parties must have ‘capacity to marry has not begn adopted 


by the Courts in England. See Sottomayor v. De Barros (1). 


Dicey on page 626 qualifies the rule laid down in Brook v. Brook (2). 
Tt is enough that the husband should have capacity to marry. 

Babu Charu Chunder Ghose in reply. 

r C. A. Ve 

The judgments of the Court were as follows :— 

Pratt J.—The two plaintiffs in this case sued for a declaration 
that they are the legitimate sons of the late L. T. Lucas, and as 
such are entitled to a certain share of his estate. The defendants 
are the widow of L. T, Lucus, who is administratrix of his estate, 
and also his children and the children by Lucas’ first wife. 

Lucas was a Greek and Anna Stephanos the mother of the 
plaintiffs was an Armenian and sister of his first wife. They were 
all domiciled in British India. 

The plaintiffs succeeded in both the lower Courts, it being held 
that though Lucus belonged to the Greek Church which does not 
recognize the validity of a marriage by a man to his deceased wife’s 
sister, nevertheless he did for a time profess the Roman Catholic 
faith and that he was lawfully married to Anna Stephanos at Dacca 
by the Provicar Apostolic. Such a marriage is permissible by the 


Roman Catholic Church only if the necessary dispensations have: 


been obtained, one of which is for an impediment of affinity in the 


G) (1877) 3 P. D. 1; on appeal, (1879) 5 P. D. 94. 
{2) (1861) 9 H. L. C. 193. 
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first degree, The extract from the marriage Register of the 
Dacca Roman Catholic Church is in the following terms :— 

“On the 4th May, 1857, without any publication of banns 
previous dispensation being given, and after diligent enquiries, 
an impediment of affinity in the second degree being discovered, 
and previous dispensation being given by virtue of my powers 
received from Rome, and dispnesation being given also dispari- 
tate cultus, I the undersigned Provicar Apostolic of Eastern 
Bengal, having previously observed what is prescibed by the 
Holy Catholic Church for the validity of mixed marriages, have 
united in matrimony” [here follow the names and descriptions 
of L. T. Lucas and Anna Stephanos.] 

The lower Courts held that in spite of an impediment of 
only the second degree being recited in the Marriage Register, 
it must be presumed that all the nacessary dispensations had 
been obtained, and that this presumption had not heen rebutted. 
In appeal before us it is contended, (i) that the presumption 
relied on is» rebutted by the recitals in the Register itself, (ii) 
that marriage between the parties was absolutely prohibited by 
both the Greek and Armenian Church and could not be possibly 
legalized, (iii) that the law of the Roman Catholic Church was 
not the law of the class to which Lucas belonged. 


As regards the question of presumption it was observed by 


Wilson J. in the case of Lopez v. Lopez (1) that the presumption 
in favour of every thing necessary to gjve validity toa marriage 
is one of very exceptional strength and that the evidence to 
rebut the presumption must be strong, ‘distinct, satisfactory and 
conclusive. ` 

In that case the parties were East Indians, and members of 
the Roman Catholic religion, one being the deceased wife’s sister 
ofthe other. 

The man was described as a bachelor in the marriage Regis- 
ter implying ignorance as to his real status on the part of the 
officiating priest, and yet it was presumed that a dispensation of 
the first degree had been granted. 

In the present case *it has been found that the Provicar 
Apostolic and the parties were well known to each other and 
the District Judge pertinently remarks :—“I cannot believe for a 
moment that the Provicar Apostolic granted a dispensation 
which he knew to be invalid, and performed the ceremony 


_ of marriage which he also knew to be invalid.” The 


Register does not expressly say that a dispensation of the 
second degree was obtained and not one of the 
(1) (1885) I. L. R. r2 Cale. 706. 
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first degree. The statement that the impediment of affinity was 
in the second degree may under the circumstances be reasonably 
taken to be a slip of the pen. We think the Courts have rightly 
applied the presumption, and that the same has not been rebut- 
ted by anything contained in the extract from the marriage 
Register. : ; 

The remaining contentions are that there was an absolute 
and irremoveable bar to the marriage, and that Lucas was not 
governed by the law of the Roman Catholic Church. 

We may premise that there is no evidence on the record as 
to the law prevailing in the Armenian Church. There is an 
observation of the District Judge which has been quoted as 
equivalent to a finding that Lucas could not marry his deceased 
wife's sister according to the tenets of the: Armenian Church, 
but he seems to have only stated this as being involved in the 
contentions of the appellants, and we do not think he could have 
intended to accept it as law without proof. 

However, upon the authorities it would appedt that’ the 
question we have to decide is not affected by the status of the 
wife ifthe husband possessed the necessary legal capacity for 
entering into a valid marriage. In the case of Lopes v. Lopes (1) 
it was-held that the prohibited degrees for the parties to the 
marriage were not the degrees prohibited by the law of England 
but those prohibited by the customary law of the class to which 
they belong, that is to say, the law of the Roman Catholic 
Church as applied in this country. In Dicey ‘On the Conflict of 
Laws’, Chapter XXVII, Rule 169 it is laid down that provided 
certain conditions as to the form of celebration afe _complied 
with, a marriage is valid. when each of the parties has according | 
to thé law of his or her respective domicil the capacity to marry 
the other. In a footnote it is stated “This Rule is only afirma- 
tive. It is possible that a marriage may be valid though the 
husband alone has capacity to marry according to his dex domi-' 
cilii: Sottomayor v. De Barros (2)”, and at page 646 (Edition of- 
1896) the following exception is set out: “A marriag® celebra-” 


.ted in England is possibly not renderéd invalid by the incapa- 


city of the wife according tothe law of her domicil to marry 
the husband, if the husband being domiciled in England is, 
by English law, under -no incapacity to marry the wife.” And 
further at page 647, “The suggested limitation has been acted 
upon in one case to the extent stated in the exception and must 


(1) (1885) I. L. R.12 Calc. 706. 
(2) (1879) 5 P. D. 94. 
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provisionally at least be assumed in spite of its illogical 
character to be good law.” 

The case in’ question was that of Soffomayor v. Dei Barros (1). 
The man and woman were Portuguese and related as first 
cousins, the former being domiciled in England. The woman 
was domiciled in Portugal and was under the law of her domicil 
incapable of marrying her first cousin. It was held that their 
marriage in England was valid. i 

Now in India there is no legislative prohibition against 
persons who are not British subjects and of English domicil 
marrying though they be within the prohibited degrees as undet- 
stood in England. It thus follows from the case just cited, con- 
sidered in conjunction with that of Lopez v. Lopez (2) that the 
Courts in India will not disallow a Roman Catholic of Indian 
domicil, who has obtained the necessary dispensations, from 
marrying his deceased wife’s sister, though by the law of her 
own Church she may be incapable of contracting the marriage. 
The Armenian Church might possibly not recognize the mar- 
riage, but the husband’s capacity renders the marriage valid in 
law, and the Courts in India will accordingly declare the issue 
of such marriage to be legitimate. 

In Rattigan’s Law of Divorce the subject is amarsi thus 
at p. 136: 

“ (a) Iftboth parties are domiciled in India: There being no 
express law in British India which defines the prohibited degrees 
of consanguinity or affinıty, each case must be decided by re- 
ference to the personal law of the parties to the marriage, ñe. to 
the customary law of the class to which such persons belong. If 
both parties are subject to the same personal law, the marriage 
will be invalid if forbidden, valid if allowed, by that law. If, 
on the other hand, they are not subject to the same personal 
law, the marriage, if allowed. by the personal law of the husband, 
will (presumably) not be invalid by the law of British India 
simply because it may happen to be forbidden by the personal 
law of the woman.” 

In the next place itis urged that Lucas’ profession of the 
Roman Catholic faith was not genuine, and that he speedily 
reverted to his original faith, viz., that of the Greek Church, 
and so remained until his death, the children of the 
marriage in question having been baptized in the Greek 
Church and brought up in that religion. Therefore it is 
contended that the law of the class to which Lucas belonged 
was the law of the Greek Church alone. It is not however 


the province of a Pi to examine the sincerity of a man’s 


(9 (1879) pz 
a) oo L. R. 12 T Cale 705. 
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religious convictions. A convert to Mahomedanism, for example, 
is permitted in this couutry to practise polygamy without being 
required to prove the sincerity of his conversion. In the present 
case the fact of Lucas’ embracing the Roman Catholic faith, of 
his being received into the Romish Church is not open to 
question in second appeal, and as he was married while in full 


«gommunion with that Church he must be regarded for the time 


being as governed by the law of the class known as Roman 
Catholics, and his subsequent apostacy will not affect the validity 
of that marriage. 


In the result we fiud no valid reason for declaring void the 
marriage which was duly solemnized in the year 1857, and we 
accordingly dismiss the appeal with costs. 


Mitra J. I agree with my learned brother and for the 
reasons given by him, that this appeal should fail. I would 
however, add a few words, 


. In this country, there is no enactment absolutely forbidding 
the marriage of a domiciled British Indian subject “with his 
deceased wife’s sister. A Hindu may marry his wife’s sister 
even during the lifetime of his wife. A Mahomedan may marry 
his deceased wife’s sister. There is no /ex domictht. Section 37 
of Act XII of 1887, (The Bengal, North Western Provinces and 
Assam Civil Courts Act)tays down that in questions relating to 
marriage, the porsonal laws cf Hindus and Mahomedans will 
respectively regulate them. As, regards the followers of other 
religions the section says that the Courts in India should apply 
the rule most consonant with equity, justice and good conscience. 

We have here the case of the marriage of aman of the 
Roman Catholic persuasion for at léast the time being and an 
Armenian woman, both domiciled inhabitants of British India. 
The rule to be applied is that of equity, justice and good con- 
science. It was so heldin Lopes v, Lopez (1) on an inter- 
pretation of enactments similar to Act XII of 1887. 


Now where is this rule of equity, justice and good coyscience 
to be found? The answer given in Lopes v. Lopez (1) is that 
we have to look to the usages of the class to which the parties 
belong. But the parties in that case belonged both to the class 
which was governed by the law of the Roman Catholic Church 


-as applied to this country. Here the usage is difficult to ascer- 


tain if there was any. Nor is there any evidence-of usage 
adduced by the parties which is especially applicable to a case 


like this. There is evidence that the Greek Church absolutely 


(1) (1885) I. L. R, 12 Calc. 706, 
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prohibits the marriage of a man with the sister of his deceased-wife. 
There is also evidence that on a proper dispensation being 
granted, such a marriage may be valid if the parties are Roman 
Catholics. There is, we are informed, no evidence on the record 


as to usage in India as regards the Armenian Christians. The 


rulé laid down in Lopes v. Lopez (1) does not help us in the 
solution of the question raised in this case. 

Brook v. Brook (2), Sottomayor v. De Barros (3), and Mette 
v. Mette (4) turn on the Zex domicilii of one or both parties to the 
marriage or the place of the celebration of marriage and do not 
touch a case where there is no lex domicilii or lex situ which 
may affect the:contract. 

There being no municipal law or well establised usage prohibi- 
ing the marriage of a domiciled British Indian of the Christian 
religion with reference to consanguinity or affinity, I am disposed 
to test its validity by the rule laid down in Story’s Conflict of 
Laws, Section 113 as the rule of equity, justice and good con- 
science.e ‘Christianity is understood to prohibit polygamy and 
incest and therefore no Christian country would recognise polyga- 


my and incestuous marriage. But when we speak of incestuous , 


marriages, care must be taken to confine the doctrine to such cases 
as by the general consent of all Christendom are declared inces- 
tuous. It is difficult to ascertain exactly the point at which the law 
of nature or the authority of Christianity ceases to prohibit 
marriages between kindred, and Christian nations are by no 
means generally agreed on this subject.” 

In Brook v. Brook (2) Lord Cranworth approves of this passage, 
saying that it is strictly consonant to the lawof nations. He says, 
speaking of a marriage between aman and his deceased wife’s 
sister, " It was contended that according to the argument of the 
respondent, such a marriage, even between two Danes celebrated 
in Denmark, must be contrary to the law of God, and that, 
therefore, if the parties to it were to come to this country, 
we must consider them as living in incestuous intercourse, 
and that if any question were to arise here as to the succession 
to their property, we must hold the issue of the second 
marriage to be illegitimate, But’ this is not so. We do not hold the 
marriage to be void beGause it is contrary to the law of God, but 
because our law has prohibited it on the ground of its being contrary 


(1) (1885) I. L. R. 

(2) (1861) 9 H. L. C. 19 
(3) (1877) a D. I 
(4) (1859) 1 
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to God's law. It is our law which makes the marriage void, and 
not the law of God. And our law does not affect to interfere 
with or regulate the marriages of any but those who are subject 
to its jurisdiction.” Referring to the opinion of Mr. Justice Story, 
Lord Cranworth adds: “ But suppose the case of a Christian 
country, in which there are no laws prohibiting marriages within 
any specified degrees of consanguinity or affinity, or declaring 
or defining what is incest ; still, even there, incestuous marriages 
would be held void, as polygamy would be held void being 
forbidden by the Christian religion., But then to ascertain what 
marriages are within that rule incestuos, a rule not depending 
on municipal laws, but extending generally to all Christian 
countries, recourse must be had to what is deemed incestuous by 
the general consent of Christendom. It would never be held 
that the subjects of such a country were guilty of incest in 
contracting a marriage allowed and approved by a large portion 
of Christendom, mearly because, in the contemplation of other 
Christian countries, it would be considered against God’s #aws.” 

In the present case the marriage would be valid by the law of 


- many Christian countries, and certainly cannot be regarded’ as . 


incestuous by the general consent of Christendom, 

Inve Boazelli’s Settlement (1) Swinfen Eady J. followed the 
opinion of Mr. Justice Story and’held, that incestuous means 
incestuous by the general consent of Christendom. The Colonial 
statutes recognise the validity of the marriage of a man with a 
deceased wife’s sister and they have received the sanction of the 
Crown. And I do not see on what principle except that of 
municipal law or well established usage may the marriage in this 
case be declared invalid. The marriage was celebrated in a 
Christian Church by a Christian clergyman and was recognised 
by the community to’ which the parties belonged. There isa 
presumption as to its validity and not being incestuous by the 
general consent of Christendom should be declared valid in our 
Courts. 


C. C. G5 B. M, M. Appeal dismissed. 


(1) (1902) 1 Ch, 751. 
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Before Sir Francis W. Maclean, R. C. T. E., Chef Fustice, 
and Mr. Justice Banerjee. 


BAIKANTHA NATH ROY CHOWDHURY AND OTHERS 
v 


MOHENDRA NATH ROY AND OTHERS." 


Evidence Aot (I of 1872), Sec. 4g—Transfer of Property Act (IV of 18 82) 


—Puisne mortgages, right of, to redsem a prior mortgage, 

In the absence of fraud or collusion, a consent decree, so long as it 
is not set aside, is binding, althoùgh consent was given by the pleader, 
in excess of his authority. 

A mortgagor is entitled to redeem notwithstanding the existence of 
a puisne mortgage. - 

A puisne mortgagee’s right to redeem a prior mortgage, ari ses when 
he asserts it by a suit ; and exists only so long as the prior mort gage on 
that portion of the security, which is common to the two mortgages, 
is a subsisting one, and is capable of being redeemed. 

Titley e Davies (1) referred to, 

Appeal by the Plaintiffs. 

Suit for declaration of right of redemption, 

The admitted facts of the case, so far as they are necessary for 
the purposes of thisreport are as follows :—On the sth August, 
1880, one Annada Charan Biswas, the predecessor of defendants 
3 and 4 mortgaged to defendant No.1 the properties Nos. 1 to 56 
described in schedule l of the plaint. On the next day, he mort- 
gaged again this property No. 56 of the said schedule I and 71 
other properties to the Barisal Loan Office from whom the plain- 
tiffs derive their title by assignment. ‘On the ioth March, 1888, 
he mortgaged to defendant No. 1 as further security for the first 
loan 8 properties which included one of the other 71 properties 
mortgaged to the Barisal Loan Office, being No. 1 of Schedule III 
of the plaint, Thus defendant No. 1 became first mortgagee 
of 63 properties and second mortgagee of one, viz. No. 1 of 
Schedule ILI, while the Barisal Loan Office became first mort- 
gagee of 71 properties and second mortgagee of one, viz., 
No. 56 of Schedulg I. The mortagees obtained decrees 
on their respective mortgages against the mortgagor 
alone, one mortgagee being no party to the other's suit 
The Barisal Loan Office then assigned their rights under the decree 

*Appeal from Original Decree No. 286 of 1899 against the decree of 


Babu Chandra Kumar Roy, Subordinate Judge of Backergunge, dated 
the 13th July 1899. 


(1) (1743) 2 Y. & C. C. C. 399. 
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to the plaintiffs on the 18th May 1894 ; and the defendant, No. 1 
transferred his interest under the decree to defendant No, 2 ; pro- 
perty No. 56 of Schedule I having been released from the first 
mortgage on the gth March 1876. The plaintiffs then in execu- 
tion of their mortgage decree brought to sale on the 29th April, 
1896, property No. 56 and the remaining 71 properties and 


bought them, the sale being confirmed on the 19th September, 


1898. Meanwhile, defendant No. 2 brought a suit for redemption 
against the plaintiffs, and on their pleader filing a petition admit- 
ting the right of defendant No. 2 a,decree for redemption of pro- 
perty No. 1 of schedule III was made in favour of defendant No, 2 
onthe 24th September, 1897. The defendant Nc. 2 having 
subsequently proceeded to bring to sale property No. 1 of Sch. III, 
the plaintiffs have brought the present suit asking for a declara- 
tion amongst others that property No. 1 of Sch. III is not liable 
to be sold and that even if it be so liable, the plaintiff as second 
mortgagee of property No. 56 of Sch. I be entitled to redeem the 
mortgage and further charge in favour of the defendat No. 2, 
The Subordinate Judge dismissed the suit. The plaintiffs appeal- 
ed to the High Court. 


Dr. Rash Behary Ghose, Babus Batkuntha Nath Das, and 
Fogesh Chandra Roy for the Appellants. 

Babu Sarada Charan Mitra and Dr. Asutosh Mockerjze for 
the Respondents. 

The following judgments were delivered :— 

Maclean C. J.—On the sth August 1880 defendant No. 1 
became the mortgagee of certain property, a portion of which I 
will call “Property A.” On the 6th August 1880 a Company 
known as the Barisal Loan Company. became mortgagees of cer- 
tain property a portion of which I will call “property B” and 
second mortgagees of property “A.” 

On the roth March 1888 further security was given.to defend- 
ant 1 over certain properties and a second charge on property 


“B.” In each of these transactions the mortgagor was the 
same! i R 

Under these transactions defendant No. 1 became first mortga- 
gee of the properties assured by the deeds of the sth August 1880 
and the roth March 1888, and second mortgagees of “property 
B.” The Barisal Loan Company became first mortgagees 
of the property assured by the deed of the 6th August 
1880 and second mortgagees of “property A.” On the 
gand April 1892 the . Barisal . Loan Company obtain- 
ëd an ordinary mortgage decree in a sujt instituted by 


e 


Vor. L] T HIGH COÜRË. 


them to realize their security. Defendant No. 1 was nol a party 
to that suit. On the 18th May 1894 that decree was assigned to 
the present plaintiffs. 

On the roth May 1895 defendant No, 1 obtained an ordinary 
mortgage decree in a suit instituted by him to realize his security. 
The Barisal Loan Company was not a party to that suit. Nei- 
ther of these decrees are before us, but both parties assent that 
. they were to the effect I have stated above. 

On the 18th November 1895 defendant No. 1 purchased in 
the execution proceedings under his decree a portion of the pro- 
perty comprised in his security. On the 23rd December 1895 

this sale was confirmed. Before such confirmation the present 
plaintiffs applied to have the sale set aside under section 311 of 
the Code of Civil Procedure: that application was- dismissed. 

On the 7th March 1896 defendant No. 1 applied to the Court 
to have “ property A” released from the operation of his mort- 
gage and decree and on the 9th March 1896 “property A” was. 
at the request of the mortgagor and defendant No. 1 so released, 
the mortgagor however, being credited with its value. “Proper- 
ty A” was thus released from any liability under the mortgage 
of the sth August 1880, on the decree in the suit to enforce that 
mortgage. 

.On the gth March 1896 defendant No. 1 assigned his decree 
to defendant No. 2,-the Eastern Mortgage and Agency Company 
(Limited). 

On the roth April 1896 defendant No. 2 instituted a suit 
against the plaintiffs and the Barisal Loan Company to redeem 
the mortgage of the 6th Agust 1880. This suit was based on the 
ground that defendant No. 2, as assignee of defendant No. 1 was 
‘second mortgagee of “property B” and so entitled to redeem all 
the properties assured by the mortagage of the 6th August 1880. 

On the 24th September 1897 ‘a consent decree was taken in 
that suit under which decree the then plaintiff the present defend- 
ant No. 2 was allowed to redeem “property B” without pay- 
mentef any sum or getting any costs. 


In the meantime dħ the 29th April 1896 the present plaintiffs 
purchased the properties assured by the mortgage of the 6th 
August 1880 including “property A.” 

On the 15th October 1898 this sale was confirmed. 

On the 22nd December 1898 the present suit was instituted, 
and the plaintiffs claim in effect—at least it isin this shape that the 
claim has been presented before us, that they are entitled in priority 
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Civit; to defendant No. 2, to “Property B,” and that as purchasers of 
1901. “Property A,” they are entitled to redeem the mortgage of the sth 
Baikantha Nath AYgust 1880. Another claim has been advanced, which is not 
Roy Chowdhury raised by the pleadings, to which J will advert later on. As re- 
Mohendta Nath gards the first claim the matter is reasonably simple, for under the 
Roy. consent decree of the 24th September 1897 the present plaintiffs 
Maclean C. J. relinquished their mortgage rights to “Property. B” and defendant 
pa No. 2 was allowed to redeem that property without payment of 
any sum. As long as this decree stands, it is not possible for the 
plaintiffs to successfully claim any rights in “Property B” as against 

the present defendant No. 2. As regards the second claim the- 
plaintiffs put their case in this way. They say that as assiguees 
of the decree of the 22nd April 1892 they are second mortgagees 
of “Property A,” that as second mortgagees of “Property A” they 
are not only entitled to redeem “Property A” but all the proper- 
mae g ty assured by the mortgage of the 5th August 1880, that the de- 
Sta cree of toth May 1895 is ineffective as against them, as they were 
not parties to that suit, and that the release of “Property A” by 
the mortgagees to the mortgagor on the gth March 1896 was in- 
operative as against the present plaintiff as it was detrimental to 
their interests, in as muchyas it deprived them of the opportunity 
of redeeming the property assured by the mortgage of the 5th 
August 1880, other than “Property A,” and that this deprivation 
might—for there is no evidence on the point—work injuriously 
tothem. The question then is, at leatst this is the way in which 
it has been presented to us, whether defendant No. 1 the mort- 
gagee was entitled to release “Property A” to the mortgagor, 
without the assent of the plaintiffs as second incumbrancers of 
“Property A.” Whether at the time of this release the first mort- 
gagee had notice that the plaintiffs were second mortgagees of 
“Property A” is perhaps not very clear, though the plaintiffs con- 
tend that, on the entries in the order-sheet of the 18th and 23rd 
December 1895, the first mortgagee must have had such notice. 
There is nothing on these entries to fix the first mortgagee with 
notice that the plaintiffs were second mortgagees of “Property A” 
though mortgagees of some property of the mortgagor. Prima- 
facie the release of “Property A” by the first mortgagee to the 
F mortgagor was for the benefit of the second mortgagee, the 
prior charges over that property being thus extinguished. 
It has been conceded by the learned vakil for the plaintiffs 
that the mortgagor was entitled to redeem, notwithstanding 
the puisne mortgage. If so, it is difficult to see why 
the mortgagee cannot give and the mortgagor accept, a re- 
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lease of part of the mortgaged property, the value of that part 
being credited to the mortgagor in the accounts as between the 
mortgagor and mortgagee, which, we are told, was done here. 
Conceding that the puisne mortgagee of a part only of the 
property originally mortgaged can redeem the whole porperty, 
when does that right arise? Does it arise at the moment the 
puisne mortgage is created, or only when the puisne mortgagee 
asserts by a suit, his right to redeem. In my opinion it is at the 
latter moment of time that the right arises, and this view js 
supported by the case of Titley v. Davies (1) a case which in the 
last Edition of Fisher on Mortgages (sec: 1355) is cited as 
warranting this proposition. The right then did not accrue to 
the plaintiffs in the present suit, until its institution on the 22nd 
December 1898, and the first mortgagee consequently could 
validly release ‘‘ Property A” on the 9th March 1896. But apart 
from this consideration I doubt if, having regard to their conduct 
the plaintiffs could now successfully set up as against defendant 
No, 2 tbęjr present claim. It is true the plaintiffs were not 
parties to the first mortgagee’s suit. But they were aware of it 
for they applied to set aside the sale under the decree in it, and 
on the 24th February 1896 as the result of their own application 
the Court directed that the sale’should be postponed if the present 
plaintiffs paid the mortgage money into Court. This, in effect, 
gave them an opportunity of redeeming, but they did not pay the 
money in, and allowed the sale to proceed and to be confirmed, 
and they do not bring their present suit until nearly two years 
afterwards. However be that as it may, when this suit was 
instituted the plaintiffs were not in a position to redeem “ Property 
A,” for “Property A” had been discharged from the first mortgage. 
Lastly it was urged that as the consent decree of the 24th 
September 1897, the first mortgage on “Property B” was relin- 
quished or released the defendant No. 2 became under the mortg- 
age of the roth March 1888 the first mortgagee of “ Property B.” 
The plaintiffs must be regarded as the purchasers of the equity of 
redemption in that property under their purchase of the 29th 
April 1896, and conseqyently that they are entitled to redeem all 
the property comprised in the mortgage of the 1oth March 1888. 
This, however, is a perfectly new case ; it is not suggested in thez 


plaint, it was never raiaed in the Court below and does not consti- ' 


tute one of the grounds of appeal, and moreover, the parties inter- 
ested inthe properties, other than “Property B,” assured by the mort- 
gage of roth March 1888 are not parties to the suit and we are told 


(1) (1743) 2 Y & C. C. C. 399 (404) 
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- those properties have been sold but the purchasers are not before 


the Court. We cannot therefore, go into this question. 


The appeal fails on all grounds, and must be dismissed with 
costs to be paid to defendant No. 2. 


Banerjee J.—I am of tbe same opinion. The predecessor of 
defendants 3 and 4 on the 5th of Avgust 1880 mortgaged to defen- 
dant No. 1 the 56 properties described in schedule I of the plaint. 
On the following day, he mortgaged to the Barisal Loan Office 
from whom the plaintiffs derive their title by assignment, No. 56 
of Schedule 1 and 71 other properties. And on the roth of 
March 1888 he mortgaged to defendant No. 1 as further security 
for the first loan 8 properties which included one of the 71 
properties mortgaged tothe Barisal Loan Office, being No. 1 of 
the 3rd schedule of the plaint. Thus defendant No. 1 became 
first mortgagee of 63 properties and second mortgagee of No. 1 of 
Schedule ILI, while the Barisal Loan Office became first mortgagee 
of 71 properties and second mortgagee of No. 56 of Schedule I. 
The mortgagees obtained decrees on their respective mortgages 
against the mortgagors alone; the Barisal Loan Office then 
assigned their rights to the plaintiffs on the 18th of May 1894, 
and the defendant No. 1 transferred his interest to defendant 
No. 2, property No. 56 of Schedule I having been released from 
the first mortgage on the gth of March 1896. The plaintiffs then 
in execution of their mortgage decree brought to sale on the 29th 
of April 1896 property’ No. 56 and the remaining 71 properties 
and bought them, and the sale was confirmed on the 19th Septem- 
ber 1898 ; and the application of the mortgagors to set aside the 
sale was rejected. Defendant No. 2 in the meantime brought a 
suit for redemption against the plaintiffs, and on their pleader 
filing a petition admitting the right of defendant No. 2, a decree 
for redemption of property No. 1 of the 3rd Schedule was made 
in favour of defendant No. 2 on 24th September 1897. The 
defendant No. 2 having subsequently proceeded to bring to sale 
property No. I of Schedule III, the plaintiffs have brought the 
present suit asking for certain reliefs, of which it is necegsary to 
notice only two, they being the only*nes in respect of which 


_the claim was pressed in appeal ; and these are frst, that it be 


declared that property No. 1 of Schedule III is not liable to be 
sold in execution of the decree in favour of the predecessor of de- 
fendant No. 2 ; second, that even ifproperty No. 1 of Schedule III _ 
be xo liable, the plaintiffs as second mortgagees of property 
No 56 of Schedule I be declared entitled to redeem the mortgage 
and further charge in favour of the defendant No, 2. 


Vor. LJ] HIGH: COURT. 


The facts stated above, being admitted, the Court below, 
without going into evidence on all the points raised in the case, 
has dismissed the suit holding that the plaintiffs are not entitled 


_ to either of the two reliefs mentioned above. 


The plaintiffs have preferred this appeal, and it is contended 
on their behalf that they are entitled to the reliefs claimed, and 
that they are entitled to redeem the first mortgage with the 


further charge, not only as second mortgagees of No, 56, but also. 


as purchasers of the equity of redemption in No. 1 of Sche- 
dule III. l 


The contention that the plaintiffs are entitled to the first men- 


tioned relief, is sought to be supported thus: It is argued that the’ 


plaintiffs, as the first mortgagees of property No. 1 of the ard 
Schedule, are entitled to resist the defendant No. 2 a subsequent 
mortgagee, in his endeavour to bring the property to sale, and that 
the consent decree relied upon by the Court below as shewing that 
the plaimtiffs gave up their right of first mortgagees, is not binding 
on them, as the consent to the decree was given by their pleader 


in excess of his authority. Ido not consider this argument sound, , 


So long as the decree stands, plaintiffs must be held to be bound 
by it. It is said that section 44 of the Evidence Act allows a 
party to impeach a decree if set up against him in a subsequent 
suit, on the ground of fraud or collusion, But that is not the 
way in which the decree here is sought to be impugned. No 
fraud or collusion is alleged or suggested. Moreover, there is 
nothing to shew that the pleader acted without authority. The 
first contention of the appellants must therefore fail. 


In support of the second contention, namely, that the plaintiffs, 
as second mortgagees of property No. 56 of schedule No, I are 
entitled to redeem the prior mortgage and further charge, it is 


- -argued that a puisne mortgagee is entitled to redeem the whole 
`of a prior mortgage, and to throw on the properties covered by 


the latter, not only the price paid for the redemption but also the 
debt Secured by the second mortgage. And in support of this 
argument Hall v. Heard (1) and Mutual Life Assurance Society 
v. Langley (2) are relied upon. The cases cited no doubt 
support the propositions stated above; but the case before 


us is clearly distinguishable from these cases. Here the only ~ 


part of the security in respect of which the plaintiffs were second 

mortgagees, namely, property No. 56 of the 1st schedule was 

released by the firgt mortgagee on the 7th of March 1896, before 
(1) (1886) 32 Ch. D. 430. (2) (1886) 32. Ch. D. 460. 
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any offer was made by the plaintiffs to redeem it. That being so, 
the whole foundation for appellants’ argument is gone, Itis urged 
that when upon the creation of the second mortgage in their 
favour, the plaintiffs acquired the right to redeem the frst 
mortgage, that right could not be taken away by any subsequent 
release of the part of the security common to the two mortgages, 
without their consent. The answer to this argument is, that 
when the first mortgage was created, the mortgagee had the right 
to release any part of the security and that right could not be 
affected by anything done by the mortgagor subsequently without 
his consent. The truth is that the right claimed by the appellants 
exists only so long as the prior mortgage on that portion of the 
security which is common to the two mortgages is a subsisting 
one, and can be redeemed. The view I take is in accordance 
with the principle enunciated in Fisher on Mortgage, sth Edition, 
paragraphs 1217 and 1355 and is also supported by the case of 
Titley v. Davies (1). 

It is lastly argued that even if the plaintiffs have lost their 
right as second mortgagees to redeem the prior moitgage by 


‘* reason of the release of property No. 56, they are still entitled to 


redeem the first mortgage and the further charge, as purchasers 
of the mortgagor’s equity of redemption in the 71 properties 
including No. 1 of the 3rd schedule, of which defendant No. 2 is 
now the first mortgagee. This however was no part of their case 
in the plaint ; and it was never set up before the fist court. On 
the contrary, paragraph 20 of the plaint clearly shewsthat the 
only right in which the plaintiffs sought to redeem, the prior 
mortgage was their right as second mortgagees of property No. 56. 
Moreover, the plaint does not disclose all the facts necessary to 
be stated for the adjudication of such a claim ; for the plaint does 
not state, nor is there anything to shew, in whose possession the 
properties included in the first mortgage and seven of the 
properties covered by the further charge, are. 

The contentions urged before us therefore, all fail, and „this 


appeal must be dismissed with costs. K 


Appeal dismissed. 


B. L, C. 
(1) (1743) 2 Y & C. C. C. 399 (404). 


Vor L] ‘HIGH COURT 


Before Mr. Fustice Brett and Mr. Justice Mookerjee. 


MOHABHARAT SHAHA AND OTHERS 
v: 
ABDUL HAMID KHAN AND oTHERS.” 


Declaratory suit—Speoifie Relief Aot (1 of 1877), Sec. ga—Limitation Act 

(XIV of 1859), Seo. r, ol. (16)—Anppilicability of Limitation Aot (XV of 1877), 
_ Arts. rao and rag of Sch. 1/,—Amendnent of plaint—Change of character of 
oust, : 

A suit, for the declaration of title to immoveable proprety against 
persons who by their fraudulent and unauthorised dealings with the 
same (e.g. mortgage, sale in execution of mortgage decree, and purchase 
thereunder), had cast a cloud upon the plaintiffs’ title, was instituted 
more than six years after.the date of the confirmation of the sale under 
the mortgage decree : 

Held, (1) that the provisions of the Limitation Act are applicable to 
such a case : : 

(2) that At. 144 of Sch. Il of the Limitation Act of 1877 does not apply 
to a suit for the declaration of title to immoveable property under Sec. 
42 of the Specific Relief Act; Art. 120 applies to such a case: 

(3) that the title of an auctidn-purchaser originates when the sale 
takes place, and in any event it is matured when the sale is confirmed, 
and a plaintiff seeking for a declaration that the auction sale has not 
affected his rights, is bound to sue within six years from the date 
thereof. 

Held further, that an amendment of the plaint so as to make a new 
case materially different from the original one, and wholly contra- 
dictory to the evidence on the record, cannot be allowed. 

Abdoollah v. Mujeczooddeer (1), Rashdharee Sing v. Nuthoonee Singh (2), 
Kaskeenath v. Mohesh (3) and Abdul Kadar v. Mahomed (4) distinguished. 
Zahoorali Khan v. Thrhoovanee Ruttakoer (5), Tertetput Singh v. Gossain Suder- 
san (6) and /smail Arif v, Mahomed Ghonse (7) referred to. 

Appeal by the Plaintiffs. 

Suit for declaration of tittle. 

The facts and arguments so far as they are material for this 
report will appear from the judgment. 

Dr. Rash Behary Ghose (Babu Promotho Nath Sen with him), 
for the Appellants. B 

Babu Dwarka Nath Chuckerbutty (Moulvi Shamsul Huda 
with him), for the Respondents. 


x Appeal from Appellate Decree No. 1111 of 1902, against the decree 
of B.V. Nicholl, Esq., District Judge of Mymensingh, dated the 15th 
February 1902, reversing the decree of Babu Gopal Chandra Bose. 
Subordinate Judge of that district, dated the 31st July 1899. 


(1) (1871) 16 W. R. 27. (4) (1891) I. L. R. 15 Mad. 15. 
(2) (1875) 24 W. R. 301. (§} (1867) 11 Moo. I. A. 468 (486). 
(3) (1876) 25 W. R. 168. (6) (1878) I. L. R. 4 Cale. 46, 


(7) (1893) L. R. 20 I. A, gg. 
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The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action instituted by them for the declaration of their 
title to certain immoveable properties. The plaintiffs allege that 
they have acquired title to the properties in suit by a series of. 
transfers from the original owners (the details of which it is not - 


- necessary to set out for the purposes of this appeal), that the 


second defendant who has no right to the properties, on the 

21st July 1886, executed a mortgage thereof in favour of the ` 
first defendant, that the latter sued to enforce his security and 

obtained a decree on the 21st August 1888, that the mortgaged 

properties having been advertised for sale in execution of the 

decree, the plaintiffs preferred a claim under Sec. 278 C. P. C., 

that.on the 19th March 1889, the application was summarily 

rejected on the ground that no claim could be entertained in the 

course of proceedings in execution of a mortgage decree, that 

consequently the properties were sold on the 22nd April 1889 

and purchased by the first defendant, who subsequently on the 

22nd February 1890, transferred them to the fourth defendant. . 
The plaintiffs allege that they are still in possession of the pro- 
perties in suit, but as a cloud has been cast upon their title, by 
the fraudulent and unauthorized dealings with their properties 
on the part of the defendants, they pray for a declaration that 
their right and possession have not been in any way affected 
by the auction sale, that the defendants bave not acquired any 
valid rights thereunder and that the plaintiffs still continue to 
be the owners thereof. The plaintiffs further stated that the 
cause of action for the present suit arose on the 22nd April 1889 
when the properties were sold in execution of the mortgage 
decree. The claim was resisted by the fourth defendant who 
amongst various other defences pleaded that the suit was barred 
by limitation and that the plaintiffs were not entitled to maintain 
an action for a declaratory decree, in as much as they were not 
in possession of the properties in suit. - The Court of first 
instance overruled the plea of limitation pn the ground that the 
suit was in time as it had been brought within twelve years of 
the date of the purchase by the fourth defendant from the first 
defendant. The second contention was overruled on the ground 
that the plaintiffs had proved satisfactorily that they were still in 
possession, although the fourth defendant had unsuccessfully 
sought, by various tricks and devices, to interfere.with the quiet 
possession of the plaintiffs. Upon-the merits, the learned 
Subordinate Judge found that the title of the plaintiffs was 


established by the evidence, that the second defendant had 


no right to the properties, and that the mortgage, the execution 
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sale, aud the subsequent transfer to the defendant No. 4 were 
all dishonest proceedings. In this view of the matter the Subor- 
dinate Judge made a declaratory decree in favour of the plaintiffs. 
Against this decree, the fourth defendant appealed to the learned 
District Judge, who has held that the suit must be dismissed on 
‘the ground of limitation, in as much as it has not been instituted, as 
it ought to have been under Art. 120 of the 2nd Sehedule to 
the Limitation Act, within 6 years from the date when the plain- 
tiffs’ right to sue accrued, that is from the date of the execution sale 
held on the 22nd April 1889. Against this decree of dismissal the 
plaintiffs have appealed to this Court, and on their behalf the 
decision of the learned District Judge has been assailed on four 
grounds, namely,frs¢, that no limitation is applicable to a suit for 
declaration of titl to immoveabie property ; secondly, that if any 
rule of limitation is applicable, it is the one embodied in Art. 144 
of the 2nd Schedule to the Limitation Act ; ¢htrdly, that if Art. 
144 is held to be inapplicable and reliance is placed upon Art. 
120, the point of time when the right to sue accrues, has been 
erroneously determined ; and fourthly, that if the suit be held 
to be barred by limitation as a suit for a declaratory decree, leave 
ought to be granted to the appellants to amend their plaint, 
so as to convert the suit into one for possession. 

In support of his first contention, the learned vakil for the 
appellants has argued that as appears from the case of Hay v. 
Gordon (1) the provisions of the Limitation Act are not exhaus- 
tive, that there are several descriptions of suits, for instance 
suits for partition, suits for administration, suits for construction 
of wills, suits in respect of public charities under Sec. 539, 
C. P. C., and suits for apportionment of rent, to which no rule 
of limitation can properly apply and that a suit for a declaratory 
decree falls within the same category, in as much as if any rule 
of limitation were held to apply to such suits, for example to the 
suits contemplated by illustrations (a), (ó), (c) and (4) of Sec. 42 
of the Specific Relief Act, it would be impossible from the 
very nature of such suits to specify the point of time from which 
the period of limitation ought to rua. We are of opinion that 
this contentian-is not well founded and must be overruled. As 
regards the decision of the Judicial Committee in the case of 
Hay v. Gordon (1), it was no doubt held in that case that the 
provisions of Sec. 1 cl. (16) of the Limitation Act (XIV of 1859), 
which prescribed a six years rule of limitation for all suits and 
actions not specifically provided for in the Act, were not 
applicable to suits for divorce 4 vinculo. Their Lordships found- 

(1) (1872) L. R. I. A. Sup, Vol. 106, 
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ed their decision on the ground that suits for divorce were 
unknown in India at the time when the Limitation Act (XIV of 
1859) was passed and they proceeded to add that they were con- 

firmed in the view which they had taken of the intention of the 
Legislature, by the Limitation Act of 1871, which by Sec. 1 ex- 
pressly enacted that its provisions did not apply to suits under the 
Indian Divorce Act. The reason assigned for the decision of the 
Judicial Com mittee is clearly inapplicable to the case of declara- 
tory suits, for declaratory suits had been familiar to the Courts 
of this country before 1859 , as is evidenced by a series of cases 
to be found in the Sudder Court Reports ; they were expressly 
recognised by Sec. 15 of Act VIII of ‘1859, which practically 
reproduced the provisions of Stat. 15 and 16 Vict. C. 86. Sec. 50, 
and laid down that “no suit shall be open to objection-on the’ 
ground that a merely declaratory decree or order is sought there- 
by, and it shall be Jawful for the Civil Courts to make binding 
declarations of right without granting consequential relief ;” see 
Baboo Moteelalv. Ranee (1); and such suits are now expressly pro- 

vided for by Sec 42 of the Specific Relief Act. It is consequently 
impossible to say as was said of divorce suits by the Judical Com- 
mittee, that declaratory suits were unknown in India at the 
time when the Limitation Acts of 1859, 1871, or 1877 were passed 
and that consequently the Legislature cannot be taken to have 
intended to include them within the sphere of operation of those 

Acts. We are also unable to attach much weight to the suggestion 

that the provisions of the Limitation Act do not apply to suits for 
partition, administration, construction of wills, public charities, and 

apportionment of rent. No authority has been referred to in support 
of this broad proposition and if we were called upon in any con- 
crete case to decide the question, we might possibly hold that such 
suits are not beyond the scope ofthe Limitation Act, but that in 

each case, the right to sue accrues every moment during the whole 
of the time, that the right to the property continues to exist ; for 
instance, the liability to be partitioned is one of the incidents of 


_ joint property and a co-owner has the right to sue for partition at 


every moment of the whole period during which he continues to be 
co-owner. Indeed, it has been held in more than one case to be found 
in the books that Art. 120 and Sec. 23 may have to be simultane- 
ously applied to determine whether or not a suit is barred by 
limitation ; see, for example, Binda v. Kaunstha (2); Ananda 
Rasu v. Viyyanna (3) and Jugal Kishore v. Lakshmandas (4). 


(a), (1867) 8 W. R. T (3) (189) I L. R. 15 Mad. 492 
(2) (1890) I, E R. he PAIL 126. (4) (1899) I. L. R. 23 Bom. 659. 
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It is however unnecessary to decide the question whether the 

' Limitation Act is exhaustive or not, for even assuming that it 
is not a complete Code, no reason has been assigned why a suit 
for a declaratory decree should be included under one of the 
exceptions, It has indeed been faintly suggested with reference to 
some of the illustrations to Sec. 42 of the Specific Relief Act, that 
it is impossible to say at what precise point of time, the right to 
sue for a declaratory decree accrues. This contention we are not 
prepared to accept ; if there is a right to sue, it cannot be 
impossible to define when it originates. Ifa person is entitled 
to a legal character or possesses any right to property, he has 
undoubtedly a right to sue when such legal character or right 
is denied ; and there is no reason why we should not hold that the 
right to sue accruesas soon as the legal’character or right is 
denied. Indeed in the present case, the plaintiffs have found 
no difficulty in specifying the point of time from which their 
right to sue accrued and we are unable to attach any weight to 
the argurffent, that there may be hypothetical cases in which it 
is extremely difficult, if not altogether impossible, to indicate 
the precise point of time when the right to sue accrues, We 
hold accordingly that the provisions of the Limitation Act’ of 
1877 are applicable to a suit for the declaration of title to im- 
moveable property. 


The second argument advanced on behalf of the appellants is 
that if any rule of limitation is applicable to a suit for a declaratory 
decree, it is the twelve years rule embodied in Art. 144 of the 
Limitation Act. In support of this proposition, reliance is 
placed upon the decision of this Court in. the cases of Pureejan 
Khatoon v. Bykunt Chunder (1) and Doolhun Jankee Koer v. 
Lall Beharée Roy (2). In the first of these cases, which was for 
declaration of title, under Sec. 15 of Act VIII of 1859, to certain 
immoveable properties alleged to have been erroneously measured 
and demarcated by the survey authorities, it was held that the 
suit was not barred by the Statute of Limitation, inasmuch as the 
plaintiff was admittedly in possession of the lands in respect of which 
the declaration was required. In the second case, which arose out 
of a suit by a reversioner to set aside a lease executed more than 
nine years previously by two Hindu widows who were in posses- 
sion of an estate with limited powers of alienation, Sir Richard 
Couch C. J., is reported to have observed as follows : “Without 
‘determining the question whether the six years limitation would 
apply to a suit for a declaratory decree, it is sufficient we think for 


(1) (1867) 7 W. R. 96. (2) (1872) 19 W. R. 32. 
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us to say, that it is not a case in which it would be right for us to 
exercise our discretion. But we should wish it to be understood ' 
that our not deciding the question upon thé law of limitation is 
not to be taken as at all implying an opinion on our part that the 
six years clause does apply; if we had to express an opinion upon it, 
the inclination of our opinion would be that the twelve years clause 
applies to a suit for a declaration of title to land.” No doubt, the 
observations contained in these cases apparently ‘tend to support 
the view urged on behalf of the appellants. But it must be re- 
membered that the cases relied upon were decided under Act 
XIV of 1859, Sec. 1, cl. (12) of which provided that to suits for the 
recovery of immoveable property or of any interest in immove- 
able property to which no other provision of the Act applied, 
the period of limitation applicable would be twelve years from 
the time the cause of action arose. It is not necessary for us 
to decide whether the language of this clause strictly construed 


‘is capable of bearing the interpretation put upon ‘it in the two 


cases referred to. But there appears-to have been consider- 
able divergence of judicial opinion upon the subject. See 
for instance, the case of Moru Bin v: Gopal Bin (1), in which 
Melvill J. held that the six years rule provided in cl. (16) of 
Sec. 1 of Act XIV of 1859 applies to all suits in which a declara- 
tory decree and nothing more is sought, whereas Nanabhai 
Haridas J. held that the twelve years rule applies to a suit in 
which the declaration sought is of a right in immoveable pro- 
perty, and in support of this view referred to a large number 
of-earlier cases on the subject. See also Asimunnissa v. Dale (2), 
in which Bittleston J. observed that when the plaintiff is 
in full and complete possession of immoveable property and. 
seeks a declaratory decree only with a view to clear away some 
cloud upon the title, the suit falls, not under cl, (12) but under 
cl. (16) of Sec. 1 of the Limitation Act of 1859. It is enough 
to point out that the language of cl. 12, Sec. r of Act XIV 
of 1859 is materially different from that of Art. 144 of Sch. II 
of the Limitation Act of 1877, which provides that in 
the case of a suit for possession of itnmoveable property or any 
interest therein, not other wise specially provided for in the Act, 
the period of limitation applicable is twelve years from the date 
when the possession of the defendant becomes ‘adverse to the 
plaintiff. This Article obviously assumes that the defendant is in 
possession and that the plaintiff seeks expressly or impliedly to’ 
eject him from the property or from the interest therein claimed 
in the suit. It appears to us to be quite clear that Art. 144 


- (1) (1877) LL. R2 Bom. 120, (2) (1868) 6 Mad. H.C, R. 455. 
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can have no possible application to a case Jike the present in 
which the plaintiff asserts that he is and has all along been in 
possession of the property and merely seeks for a declaration of 
title. As observed in the case of Legge v. Rambarn (1), there 
is no one to be dispossessed from the property in suit or from 
any interest init. If the plaintiff seeks to bring his case within 
the scope of Art. 144, he must allege that the defendant is in 
adverse possession to him and as soon as he does this, his suit 

„for a mere declaration of title must necessarily fail under the 
proviso to Sec. 42 of the Specific Relief Act ; See Kunhtamma ~v. 
Kunhunnt (2). We hold accordingly that Art. 144 of the 
second Schedule to the Limitation Act of 1877 does not apply 

. toa suit for a declaration of title to immoveable property under 
Sec. 42 of the Specific Relief Act. The second’ contention 
advanced on behalf of the appellants is therefore not well 
founded and must be overruled. 

We now come to the third argumeut of the learned vakil for 
the appellants which relates to the true scope and effect of Art. 120 
of the second Schedule to the Limitation Act, and its appli- 
cability to a suit for a declaratory decree. Art. 120 provides 
that in the case of a suit for which no period of limitation is 
provided elsewhere in the Schedule, the period of limitation 
applicable is six years from the date when the right to sue 
accrues. As we have overruled the contention that Art. 144 
applies to a suit for a declaratory decree and as no suggestion 
has been made that any other Article might possibly apply, 
we must hold that the Article applicable to a suit of this descrip- 
tion is Art, 120, the language of which is unquestionably 
comprehensive enough to include a suit for a declaratory decree. 
Whatever difference of opinion might have prevailed on the 
subject many years ago, the current of recent decisions is un- 
doubtedly in favour of the view which we propose to take. Thus 
so far as the Allahabad High Court is concerned, it was decided 
by a Full Bench in the case of Legge v. Rambaran (1), that a suit 
for a edéclaration of title to immoveable property bya person 

- in actual possession thereof, is governed by the six years rule 
prescribed by Art. 120. We entirely agree in the observa- 
tions of the learned Judges who decided this case, that 
neither Sec, 23, nor Art. 144 of the Limitation Act has any 
application to a suit for a declaratory decree and that conse- 
quently Art. 120 must apply, having regard to the obser- 
vations of the Judicial Committee in the case of Mahomed 


(1) (1897) I. L. R. 20 All. 35. (2) (1894) I. L. R. 16 Mad. 149. 
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Rtasat v. Hasin Banu (1), in which it was said that Art. 120 
should be applied unless it was clear that the suit was under 
some other Article, Substantially the same view was taken 
by Knox C. J. in the case of Muhammad Bagar v. Mango Lal (2), 
in which it was held that when what the plaintiff wants is 
a declaration that the shadow cast upon his title may be dis- 
persed, Art. 120 would apply, even though this might indirectly 
involve the cancellation of a document. This view receives 
considerable support also from the cases of Sodha Pandey v. 
Sakodra Bibi (3) and Dindial v. Har Narain (4), the former 
of which was decided upon facts closely resembling those of 
the case now before us. Similarly, it was held by the High 
Court of Bombay in the case of Bhtkajt v. Pandu (5), that a 
suit for a declaratory degree cannot properly be described as a 
suit for possession and that the limitation applicable is that pro- 
vided by Art. 120; Sargent C. J. pointed out that the cause 
of action for such a suit does not arise till the right, in respect 
of which a declaration is sought, has been asserted @r denied. 
The same view was also taken in the case of Thakore Fatesingji 
v. Bamanjt (6); see also the case of Chhagan «Ram v. Bai 
Moti (7). In the same way, the High Court of Madras held 
in the case of Pacha Muthu v. Chinnappan (8), that the period 
of limitation for suits to declare title to immoveaole property, 
is six years from the date when the right to sue accrues under 
Art. 120, which was accepted as the correct view of the law in 
the case of Bala Krishna v. Secretary of State (9). The ques- 
tion appears to have been raised and decided on the same lines 
in three recent cases, Rajak of Venkatagiri v. Isakapalls (10), 
Ramaswamti v. Thayammal (11), and Srintvasa v. Subbachartar (12). 
In the first of these three cases, the learned Judges (Benson and 
Bhashyam Ayyangar JJ.) examined the principles which underlie 
the true solution of the question, and we entirely agree in the 
view taken by them that a suit for declaration of title to immove- 
able property is in no sense a suit for the recovery of such pro- 
perty within the meaning of Art. 142 or 144 of the L.imftation 
Act. Reliance appears to have been plactd before the learned 
Judges of the Madras High Court upon the decision of this 
Court in the case of Chukkun Lal Roy v., Lolit Mohan Roy (13), 
which has also ‘been referred to at the bar before us, in sup- 


(1) (1893) L. BR. 201. A. 155; I. L. R. 21 Cale. 157. 
(2) (1899) I. L R. 22 All. go. (8) (1887) 1. L. R. 10 Mad, 213 
(3) (1883) L L. R. 5 AIL 322. (9) (1892) I. L. R. 16 Mad. 234. 
(4) (1893) 1. L. R. 16 All. 73. (10) ({1g02) I. L. Re 26 Mad. 410, 
5) (1893) 1. L. R. 19 Bom. 43. (11) (1902) I. L. R, 26 Mad. 491. 
(6) .(1903) I. L. R, 27. Bım. 515. (12) (1903) 13 Mad. L. J. R. 267. 
(7) (1890) L L. R. 14 Bom. 512 (514) (13) (1893) I. L. R. 20 Cale: 606 (925, 
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port of the proposition that a suit for a - declaratory relief cannot 
be held to be barred, so long as the right tothe property in respect 
of which the declaration is sought is a subsisting right. We agree 
in the opinion expressed by the learned Judges of the Madras 
High Court, that if the observations in the case of Chukhun Lal 
v. Lolit Mohan (which decision was reversed-by the Privy Coun- 
cil in another point in Zolit Mohan v. Chukkun Lai (1), were 
intended to lay down that a suit for a declaration of title to 
immoveable property cannot be held to be barred so long as the 
plaintiff's right to such property is a subsisting right and that for 
purposes of limitation, the right to bring such’ a -suitis “a 
continuing right,” so long as the right to’ the property in respect 
of which declaratory reliefis sought, is not extinguished, then 
itis difficult to accept this viw, inasmuch as under Sec, 23 of the 
Limitation Act, the criterion is, not whether the right to sue 
is a continuing one, but-whether the wrong is a continuing oné. 


~ If we test this by reference to the facts of the case now before 
us, it is clemr that the wrongful’ act on the part of the defendant 


of which the plaintiffs complain was completed by the executio 
sale ; there is uo continuing wrong and cousequently although 
the title of the plaintiffs continues to exist, there is no fresh or 
recurring cause of action for declaratory relief... Our attention has 
not been drawn to any recent case in this Court, in which the 
question of the limitation applicable to a suit of this description 
was raised and decided ; but the six years rule under Art. 120 
appears to have been accepted as applicable in the case of Besses- 
sur Bhugut v. Murli Sahu (2). We also find that the question has 
been decided in the same way in several cases by the Punjab 
Chief Court. The most important of these cases-appears to be 
that of Ramchand v. Mahomed Khan (3), in which the question 
arose what was the period of limitation applicable to a suit for 
declaration, that a transaction between the defendants did not 
affect the-plaintiffs’ rights in the subject matter of the suit ; the 
learned Judges decided that Art. 120 would apply and that the 
time weuld run from the time when the right to sue accrued, 
subject to the importane qualification that the time might be 
extended under Sec. 18 of the Limitation Act, if it was established 
that the transaction had bee fraudulently kept from the 
knowledge of the plaintiff with a view to prevent him from insti- 
tuting a suit to establish his title. The same view appears to have 
been taken in the cases of Fateh Stngjt v. Khurruk Sing (4), and 
a (1897) L. R. 24 L. A. 76. (3) Punjab Rec. 1888. No. 135. 

(2) (1882) I. L. R. 9 Calc. 163. (4) Punjab Rec. 1882, No- 88, . 


$1 


Crvit 


nti 


1904 


Mohabharat 
Shaha. 


LA 
Abdul Hamid 
Khan. 


Mookerjee J 


82 
Civjt 


1904 a 
Mohabharat 
Shaha 


v. 
Abdul Hamid 
Khan. : 


Mookevjee J. 


we 
THE CALCUTTA LAW JOURNAL. [Vor i. 


Chaith Sing v. Fiwan (i). A review, therefore, of the authorities 
we have referred to shows conclusively, that the tendency of 
receht decisions of all the superior Courts in this country is in 
favour of the view that a suit for declaration of title to immo- 
veable property is governed by Art. 120 of the Limitation Act, 
We shall now proceed to shew that the same view appears to 
have found favour with the Judicial Committee of the Privy 
Council, in the cases of Batul Begum v. Mansur Ali Khan (2) 
and Raja Rampal Sing v. Bala Bhaddar Sing (3). In the first 
of these cases the question was raised whether a suit brought 


; to declare a right of pre-emption against the heir of a mortgagee 


i 


' after foreclosure. Lord Robertson, who delivered the judgment 


by conditional sale who had foreclosed, was time-barred as more 
than six years had elapsed from the expiry of the year of grace 


of the Judicial Committee, after pointing out that neither Art. 
10, nor Art. 144 applied, observed that the claim must fall within 
Art. 120, which was the final and residuary Article including all 
suits not specially provided for, and that the right tg stie must 
be taken to have accrued to the plaintiff from the time when 
the right of property of the defendant had become mature, 
although the defendant had not enforced that right bya suit 
for possession. In the second of the two cases referred to, 
Raja Rampal Singh v. Bala Bhaddar Singh (3), the question 
arose whether a suit brought under Sec. 39 of the Specific 


” Relief Act for cancellation of a lease or under Sec. 42 for 3 


declaration that the defendant was liable to be ejected in the 
Revenue Court, was barred by limitation. Lord Davey, who 
delivered the judgment of the Judicial Committee, observed 
that although the ultimate object of the plaintiff might be to 
recover possession through the Revenue Court which alone 
had jurisdiction to grant such relief, the cancellation of the 
instrument or the declaration of its invalidity must be regarded 
as the substantial relief sought, the only relief which, indeed, 
the Civil Court had jurisdiction to give, and that consequently 
the suit must be held to be barred by limitation, whether it 
came under Art. 91 or Art. 120. If now we apply the principles 
deducible from these decisions to the facts of the case before us, 
the suit is obviously barred by limitation, The plaintiffs’ right 
to sue undoubtedly accrued when the execution sale was held 
on the 22nd April 1889, if indeed it did not arise when the 
mortgage was executed on the 21st July 1886. There is however 
nothing to shew that they had any knowledge of the proceedings of 
the defendants till the 19th March 1889 when their claim under Sec. 


(1) Punjab Rec. 1884, No. 111. 
(a) (1901) L.R. a8 LA. "28. (3) (1902) L, R. 29 I. A, 203. 
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278g C. P. C. was rejected by the execution Court. Itis 
unquestionable that wh en op the 22nd April 1889, the first defen- 
dint purchased at the execution sale, it must have béen in 
denial of the plaintiffs’ title to the properties and in assertion 
of a hostile title in the second. defendant, and it is equally 
undeniable that when the fourth defendant purchased from the 
first defendant on the 22nd February 1890, there must have 
been a similar denial by implication of the plaintiffs’ title. It 
has been suggested before us that the plaintiffs were entitled 
to wait, till the defendants, under colour of their purchase, 


endeavoured to disturb their peaceful possession. We ares 


unable to accept this view. The titl2 of the auction- “purchaser”, 
originated when the sale took place and in any event it was 
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matured when the sale was confirmed and if the plaintiffs seek $- 


for a declaration, as they do in this case, that the auction sale 
has not affected their rights, they were bound to sue within 


six years from the date thereof. We have no doubt whatever ` 


that the Slaintiffs correctly dated the origin of their cause of 
action on the 22nd April 1889, as they were bound to do under 
the provisions of Sec. 50 CVP. C. As the present suit was not 
instituted till the 6th September 1898, we must hold that it is 
clearly barred under Art. 120 of the Limitation Act. 

The fourth and last ground urged before usis, that the plaintiffs 
ought to be allo ved to amend their plaint so as to convert the suit 
into one for recovery of possession ; as authorities in support of 
this contention, we have been referred to the cases of Addoollah 
v. Mijeessorddeen (1), Rashdhiree Singh v. Nuthoonee Singh (2), 
Rasheenathy.Mohesh Chunder (3) aud Abdul Kadar v. Mahomed (4). 
We are. of opinion that the cases relied upon are’ clearly 
distinguishable and that the position in support of which they 
‘are cited, cannot be successfully maintained, It is perfectly true 
that an amendment of a plaint may be allowed even at a very late 
stage of the suit, as is shown by the case of Zahoor Ali Khan 
v. Thakooranee Rutia Koer(5), where the Judicial Committee 
allowef a plaint to be amended when the case was heard before 
them. But no amendment can be allowed-soas to make a new 
case materially different from the originial one. In the case 
before us, the plaintiffs came into Court upon the allegation that 
they had always been and still were in possession of the 
properties in suit ; they have adduced a large mass of evidence 
to prove their possession; and the learned Subordinate 
Judge has found that this evidence completely establishes 


(x) (1871) 16 W. R. 27. (3) (1876) 25 W. R. 168. 
(2) (1875) i y R. 301 (4) (1891) I. L. R. 15 Mad. 15. 
5) (1867) 11 Moo. I. A. 468 (486). 
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the plaintiffs’ allegation of possession. It is impossihle, to 
bold that the plaintiffs should now be allowed an 
opportunity to amend their plaint, to allege that they have 
been dispossessed by the defendants and to claim a decree for 
recovery of possession. If on the other hand, the plaintiffs had 
sued for declaration of title and for confir mation of possession as 
in the cases referred to on behalf of the appellants and the Courts 
had found that they were not entitled to have their possession 
confirmed, in as much as they had lost possession, they might 
reasonably have been allowed to amend the plaint so as to make . 
the suit, one for recovery rather than for confirmation of 
possession, As pointed out in the case of Zertetput Singh v. 
Gossain Sudersan (1) although a plaintiff who brings forward a 
bonafide case, which he proves in substance though not in form, 
would be assisted by the Court, in the absence of such special 
circumstances, no such assistance would be afforded. Indeed 
in the present case, if the amendment were allowed the case 
would be materially altered and it would be wholly cor€radictory 
to the evidence on the record and the findings of the Subordinate 
Judge. It has however been suggested to us that as the defendants 
attempted to interfere with the possession of the plaintiffs, that 
entitles them to a decree for ejectment. We are unable to 
accept this contention, as it is clearly opposed to the decision of 
the Judicial Committee in the case of .lsmatl Arif v. Mahomed 
Ghouse (2) in which it was held that when a person who has 
no title and is a mere wrong-doer, seeks to distrurb the possession 
of the rightful owner, his remedy is to obtain a declaration of 
title as owner and an injunction to restrain the wrong-doer - 
from wilfully, improperly and illegally interfering with his. 
lawful possession of the property. The fourth .ground urged 
before us cannot therefore be sustained and must be overruled. 
All the contentions urged on behalf of the appellants fail and 
the appeal must consequently be dismissed with costs. 
S. N. © Appeal dismissed. 


(1) (1878) I. L. R. 4 Calc. 46. (2) (1893) L. R. 20. 1.% gg. 
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Before Mr. Fustice Breit and Mr, Fustice Mookerjee 
GOBINDO CHANDRA JHA 
V, 


SHYAM LAL JHA.* 


Suit for specifio performance of contract—Nature of defence—Speoific Relief 
Aot (I of 1877) 8. 22.—Consideration unlawful—Contract Aot (IX of 1872), 3. 23 
_ to Trustee, 

The Court looks with great disfavour on the objection of illegality 

“of a contract urged by a party thereto, in order to avoid the perfor- 
mance of acts which he has stipulated to do, and for which he has 
received the consideration he had contracted for. 

- An agreement between two or more persons not to bid against each 
other at an auction sale is not necessarily illegal or against public 
policy ; it is the end to be accomplished which determines whether the 
combination is lawful or otherwise. An objection to the sale, on the 
ground of fraud or irregularity, if any, can be raised only by the party 
who has suffered loss by the combination. 

Upon propf that the parties had agreed that the plaintiff was not 
to bid and that after purchase, the defendant was to convey a two- 
thirds share of the property to the plaintiff and that the plaintiff had 
advanced a portion of the purchase money, the plaintiff would be entitled 
to a conveyance of the share claimed, on the ground, at any rate, that 
the defendant was a trustee on his behalf in making the purchase, 

Appeal by the Defendant. 

Suit for specific performance of a contract. 

The suit was for specific performance of a contract to sella 
two-thirds share of the property in suit upon the allegation that 
the plaintiff and the defendant were rival bidders at the auction 
sale of the property held onthe zoth December 1902, that the 
defendant dissuaded the plaintiff from bidding further for the 
property on his agreeing to convey him a two-thirds share of 
the property after the auction purhcase, that accordingly the 
plaintiff refrained from bidding further, the defendant made the 
purchase and the plaintiff paid him Rs. 22 for deposit in Court. 
The defence ster aha was that the contract was void as it was 
illegal aad opposed to public policy. 

The Court of first instance dismissed the suit on the preliminary 
ground that the contract was void as the consideration was opposed 
to public policy. On appeal by the plaintiff the Lower Appellate 
Court reversed the decree of the first Court and remanded the case 


* Appeal from Order No. 131 of 1g04 against a remand order of Babu 
Jogendra Nath Mitter, Subordinate Judge of Rajshahi, dated the 25th 
January 1904, reversing the decree of Babu Surja Narain Dass, Munsiff 
of Maldah, dated the 19th August 1903. 
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for trial on the merits. The defendant appealed to the High 
Court against the remand order. i 

Babu Pramatha Nath Sen for Appellant. 

Babu Dwarka Nath Chakravarti for Respondent, 

The arguments will appear sufficiently from the judgment. 

The judgment of the Court was delivered by 

Mookerjee J.—This isan appeal on behalf of the defendant 
in an action instituted by the plaintiff against him for specific per- 
formance of a contract of sale of immoveable property.- It appears 
that one Kamalananda Singh obtained a decree for arrears of rent 
against his tenant Bhagabati Charan Mukerjee, and in execution 
thereof, the defaulting tenure was advertised for sale on the 2oth 
of December 1902. It is alleged by the plaintiff that on that date, 
the decree-holder, the plaintiff himself and the defendant were 
bidding against each other for the purchase of the property, that 
the defendant suggested to the plaintiff that the latter should 
cease to bid, that the defendant himself should buy the property 
in, for his own benefit, as also for that of the plaintfff, and that 
the plaintiff should take two-thirds of the property and the defen- 
dant one-third. The plaintiff further alleges that pursuant to 
this agreement, he ceased to bid and paid the defendant 22 
Rupees as part consideration for the purchase of the property 
and agreed to pay the balance, if any, to be determined when 
the property had been sold. The property was knocked down 
to the defendant for Rs. 36. The sale was subsequently confirmed, 
and the sale certificate issued to the defendant who has obtained 
possession through Court.: The defendant however has refused 
to execute a conveyance in favour of the plaintiff who accordingly 
sues for specific performance of the contract, and offers to pay the 
balance of his share of the consideration money and the inciden- 
tal expenses, The defendant resisted the claim substantially on 
the grounds, that there was no contract as alleged by the plaintiff, 
and that if there was such an agreement, its object or considera- 
tion was unlawful within the meaning of Sec. 23 of the Indian 
Contract Act, and that consequently the Court as a Court 8f equity 
would not decree specific performance under Sec. 22 of the Specific 
Relief Act. The learned Munsiff did not take evidence upon any of 
the questions raised in the case but dismissed the suit on the ground 
that the agreement set up was against public policy and ought. not 
to be enforced. The plaintiff appealed to the learned Subordinate 
Judge who held that the agreement was perfectly valid and enforce- 
able in law. In this view of the matter, he set aside the decision 
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of the Court of first instance and remanded the case for trial 
on the merits. Against this order the defendant has appealed 
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to this Court, and on his behalf it has been argued that the Gobindo C Chandra 
ane 


agreement upon which the claim is founded ought not to be 
enforced, inasmuch as it is forbidden by law, is fraudulent, 
involves injury to the property of the original judgment-debtcr, 
and is opposed to public policy. We are of opinion that this 


‘contention cannot be successfully maintained as it is not well 


founded on principle, and is not supported by authorities, 

Before we discuss the question whether or not the agreement 
relied on by the plaintiff is illegal and against public policy, 
it is desirable to advert for a moment to the peculiar nature 
of the defence when a siit for specific performance is resisted 
on the ground of illegality of the contract. As pointed out in 
Fry on Specific Performance, 4th Edition, § 480, “the law 
disallows all proceedings in respect of illegal contracts not from 
any consideration of the imoral position and rights of the parties, 
but upon’ grounds of public policy. For if A and B enter into 
a contract for some illegal act to be performed by A to which 
both are alike privy, and A does his part of the business, B has, 
it seems, no moral right to refuse performance of his part, 


. provided there be nothing immoral in that part, abstracted 
from the general end of the contract ; as for instance, if under ` 


a contract to ship goods contrary to law, A’ ships the goods, 


-B has no ground in natural equity for refusing to pay the stipu- 


lated price: A and B were equal in the culpability of the con- 
tact, but B doesa fresh wrong by refusing payment: but, it is 
a wrong for which no remedy is afforded by the law, for ex dolo 
malo non oritur actio.” In support of this position the learned 
author relies upon the observations of Lord Mansfield C. J., in 
the case of Holman v. Fohnson (1), that “it is not for his (the 
defendant’s) sake, that the objection is ever allowed ; but it is 
founded on general principles of policy, which the defendant 
has the advantage of, contrary to the real justice between him 
and tht plaintiff—by accident, if I may say so.” Where there- 
fore the defendant his received the benefit of the contract, 
the defence is evidently an unrighteous one, and has accordingly 


been received by the Courts with some degree of disfavour.. 


Thus for instance, in the case of Aubin v. Holt (2), Wood V. C. 
observed, that “the agreement must be legal or illegal,-and it is 
not within the discretion of the Court to refuse specific perfor- 
mance, because an agreement savours of illegality ; it must be shown 


~ i (8) (1775) Oowper, 343. (2) (1855) 2 K. and J. 66, (70). 
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to be illegal.” On the other hand, in Fohnson v. Shrewsbury (1) 
Knight Bruce L. J. laid it down that before the Court would 
enforce specific performance of a contract, it must be satisfied 
that there is not a reasonable ground for contending that the 
contract is illegal or against the policy of the law; see also 
the observations of Turner L. J, in De Hoghton v. Money (2). 
There is, perhaps, a slight diversity of expression in these cases 
as to the clearness of the illegality which would bar a suit for 
specific performance ; but it appears to be well settled that a 
defence of this description will be closely scrutinized. See 
Shrewsbury v. London and N. W. R. Co. (3), where Sir John 
Romilly M. R., following the observations of Lord St. Leonards in 
Hawkes v. Eastern C. R. Co. (4), said that the Court looks with 
great disfavour on the objection of illegality of acontract urged by 
a party to that contract, in order to avoid the performance of acts 
which he has stipulated to do, and for which he has received the 
consideration, he had contracted for; see also Wiliams v. 
St. George's Harbour (5). ° 

Now, as to the legality of the agreement upon which the 
plaintifs claim is founded, it has been repeatedly held in 
England, that an agreement between two persons that one 
of them shall not bid against the other at an auction or that one 
of them shall attend the auction and that they shall afterwards 
divide the land, is not illegal or void, on the ground that it is 
against public policy. Thus in the case of Galton v. Emuss (6), 
it was held by Knight Bruce V. C., that where A and B agreed 
that in consideration of A’s withdrawing his opposition to B’s 
purchase of an estate at a sale by auction, A should have the 
right of pre-emption of that estate, the agreement must be 
treated as founded upon valuable consideration and conse- 
quently enforceable; the learned Vice-Chancellor observed 
that when two men, severally desirous of effecting a purchase 
of an estate, become acquainted with each other’s intentions, 
and with a view to their own benefit, enter into an engagement 
that one shall retire leaving the field open to the other,,there 
is nothing to shew that a contract founded upon such a con- 
sideration is illegal; such an arrangement does not necessarily 
involve fraud or mis-representation ; it is merely an arrangement 
that one should not bid while the other is a competitor. Again, 
in the case of Jn re Carew’s Estate (7), a piece of land was advertised 


(1) (1853) 3 DeG. M. & G. 914. (3) (1853) 16 Beav. 441. 
(2) (1866) i. R. 2 Ch. 164. (4) (1852) 1 DeG. M. & G. 737. 


(5) (1858) 2 DeG. & J. 547 (558). 


(6) (1844) I Coll. 243 ; 13 L.J. Ch. 388 ; 8 Jurist 507. 
~(7) (1858) 26 Beav. 187 ; 28 L. J. Ch. 218 ; 4 Jurist N. S.1290. 
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for sale ; two adjoining land-owners agreed that one alone should 
attend the sale, and purchase for a sum named; the land, if 
purchased, to be? divided between them. It was held by Sir 
John Romilly M. R. that the agreement was not contrary to 
equity and did not vitiate the sale. The learned Judge pointed 
out that an observation to the contrary in Sugden on Vendors 


. and; Purchasers, 13th Edition p. 93, was not supported by any 


authority and could not be held to be good law. It may be added 


that in the next Edition of Sugden on Vendors, (14th Edition) 


p. 117, the text was altered and a note added in accordance with 
this ruling. These cases were followed by Lord Romilly M. R. in 
Hefer v. Martyn (1), in which he held that where A had paid B 


-a sum of money in order that he might not bid at a public 


auction, and consequently B attended the sale but did not bid, 
with the result that A bought the property as. a profitable 
bargain, A was entitled to a decree for specific preformance 
against the vendors. The learned Judge added that intending 
buyers may arrange between themselves which lots they will 
bid for and which not, and agree not to compete with each 
other, and if they may do so, they may take money for abstaining 
to compete, as well as arrange to take one lot against another. 
The principle of law deducible from these cases has been 
adopted as the foundation of more than one®decision by the 
Courts of this country. Thus in the -case of Doorga Singh v. 
Sheo Pershad (2), it was held by Banerjee J. upon the authority 
of Gobinda Chundra v. Sherajunnissa (3), that a combination 
among certain purchasers not to bid against one another does not 


‘constitute any fraud or impropriety such as would have the 


~ 


effect of vitiating the sale. The same view was accepted by the 
Bombay High Court in the case of Hari Balkrishna v. Noro 
Moreskvar (4), in' which Sargent C. J. held that there is nothing 
necessarily unlawful in two or more persons agreeing not to bid 
against one anotber at an auction sale. This view also receives 
considerable support from the decision of the Judical Committee 
in the case of Mahomed Mira Ravuthar v. Savuast Vijaya (5) 
reversing the decision of the High Court of Madras in 
the case of Jayinil-abdin v. Vijia Raghunadhka (6). In this case, 
a sale held in execution ofa decree was sought to be set 
aside on various grounds of fraud and irregularity ; one of these 
grounds was that the decree-holder had on the day when the sale 


(1) (1867) 36 L. J. Ch. 372 (3) (1882) 13 C. L. R. 1. 
(2) (1889) I. L. R. I6 Cale. 194. {4) (1893) LL. R. ae a 342. 
(5) (1899) I. L. R. 23 Mad. 227 R.a7 LA. . 
- (6) (1895) I. L. R. 19 Mad. 315. 
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commenced agreed with a third person, tbat after it should be over 
if he, the decree-holder, should have become the purchaser, he 
would sell the property to that person for a specified sum, andthe 
two then combined to dissuade intending bidders. It was held 
by the Judicial Committee substantially affirming upon this point 
the view taken by, the learned Judges of the Madras. High Court 
upon the authority of the cases of Ju re Carew's Estate (1), Doorga 
Singh v. Sheo Pershad (2), and Mogul Steamship Co. v. McGregor (3), 
that a charge against a bidder, that he and those who were in 
concert with him have acted in such a manuer as to prevent the, 
best price from being obtained, does not of itself amount to a.charge 
of fraud, nor will proof of such concert invalidate the sale to him. 
In the face of these authorities, it is impossible for us to accept the . 
contention of the learned vakil for the appellant, that the agreement 
between the plaintiff and the defendant not to bid against each 
other at the auction-sale was unlawful and against public policy. 
A somewhat different view of the law appears to have been 
taken in the American Courts, but even that doctrine would not 
be of any avail to the appellant. Thus in Bigelow on Fraud, Vol. I, 
p. 580 we find it stated that althcugh public sales may be 
invalidated by reason of collusion among the bidders to obtain 
the property at a price within certain limits, it is the vendor 
alone who can Gomplain of the wrong, because he is the sufferer. 
In support of this proposition, the learned author refers to the 
case of Wooton v. Hinkle (4), in which it was held that, where at 
a sale the bidders for the purpose of obtaining the property 
at a sacrifice agreed that one should become the purchaser 
and the others refrain from bidding in consideration of sharing 
the benefits of the purchase, the sale might be anulled at the 
instance of the party who had suffered by this combination. 
The same view appears to have been taken in the cases of Swofford 


v. Garmon (5), Whitaker v. Bond (6) and Gardiner v. Morse (7).- 


The rule deducible from these cases is stated by Bigelow to be that 
‘a combination of interests, in respect of the property bought is not 
necessarily illegal ; it is the end to be accomplished which deter- 
mines whether the combinationis lawful or otherwise ; if the object 
be to depress the price of the property by artifice, the purchase will 
be void, if it be to divide the property for the accommodation of the 
purchasers, it will be valid. Now if we apply these principles to 
the case before us, the appellant appears to have no substantial 


(1) (1858) 26 Beav. 187. (4) 20 Mo. 290 (294). 
(2) (1889) I. L. R, 16 Cale. 194, (5) 51 Miss. 348. 
(3) (1889) 23 Q. B. D. 614. (6) 63 N. C. 290. 


7} 25 Maine 140. 
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defence. He does not allege that the property was sold at an 


inadequate price ; as a matter of fact the judgment-debtor is quite 
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content and has never sought to challenge the validity of the sale Gobindo Chandra 


on the ground of either fraud or irregularity. There is nothing 
to show that the sale held in execution of the decree, was not a 
perfectly valid judicial sale, and, beyond the mere suggestion of 
the appellant, that it is invalidated by the combination between 
himself and the plaintiff, there is no allegation or proof that the sale 
is tainted by fraud. We hold accordingly that the agreement 
upon which the plaintiff's claim is founded, is not an unlawful 
agreement within the meaning of Sec. 23 of the Indian Contract 
Act and is consequently enforceable in a Court of equity. We 
may further add that even if we were to hold otherwise, the 
plaintiff would be entitled to relief on the ground that the defen- 
dant was a trustee on his behalf in making the purchase at the 
auction-sale ; see, for instance, Powell v. Knowler (1), and Fry on 
Specific Performance, 4th Edition § 483. If it be the case, as the 
plaintiff alleges, that he paid at the time of the sale a substantial 
portion of the purchase-money, the defendant would be nothing 


more than a trustee on behalf of the plaintiff and the trust may — 


be enforced and the contract thus incidentally performed. 

The view of the case taken by the learned Subordinate Judge is 
clearly right and must be affirmed. The appeal therefore fails and 
is dismissed with costs. We assess the hearing fee at 2 gold 
mohurs. 

B. L. C. Appeal dismissed. 
(1) [1741] 2 Atk. 224. 


. Before Mr. Justice Rampini and Mr. Justice Mitra. 
ESMAIL KHAN. 
; v. 
ABDUL AZIZ KHAN AND OTHERS* 


Revenue Sale Law (Act X! of r859}—seotions 5, 6—Notifioation of sale— 
Specification of share to be sold—-Suffotency of—“ Remainder” or“ Residue ”— 
Seo. 35-—Trregularity— Proof of substantial injury by reason thereof. 

When a separate share of an estate has been opened under 
Sec. 10 of Act XI of 1859 and the notification of sale under 
Sec. 6 of the Act contains the number of the estate in the Towzi, 
the names of the Mehal and the Perganas, the revenue of the 
entire Mehal, the revenue of the share to be sold and the 

* Appeal from Appellate Decree No. 1874 of 1902 against the decree of 


` Babu Aukhoy Kumar Sen, Subordinate Judge of Dacca, dated the a3rd 


May 1902, confirming that of Babu Mohim Chunder Sarkar, Munsiff, 
Dacca, dated the 17th February, 1902: referred back to the Division 
Bench by a Full Bench as already reported in 1 C. L, J. 14. 
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share to be sold is described as “residue” or “remainder” but the exact 
fractional share is not specified, the specification is'sufficient and the 
provisions of Sec. 6 of the Act are sufficiently complied with; the non- 
specification of the exact share in the notification of sale is not, under 
these circumstances, an irregularity within the meaning of Sec. 33 of the 
Act. 

Ram Narain Koer v. Mahabir Pershad Singh (1) followed. 

Per Rampini 7—When there has been an irregularity in publishing 
or conducting a sale under Act XI of 1859 and also inadequacy of price 
at the sale, the connection between the two must be established by 
direct evidence before the sale can be set aside. 

Per Mitra J—Under certain circumstances there may be a necessary 
inference of substantial loss on account of an irregularity ; but the 
mere inadequacy of price cannot be the sole ground upon which it can 
be concluded that the one is the cause of the other. 

Appeal by Esmail Khan, Defendant No. 1. 

Suit to set aside a revenue sale. 

The facts of the case will sufficiently appear from the sepong 
of the Full Bench Reference already published.* 

Dr. Rash Behary Ghosh, (Babu Jnanendra NatheBose and 
Maniavi Z.R., Zahid with him) for the Appellant. 

Maulavi Abdul Jawad (Babu Nil Madhab Bose with him) 
for the Respondents, 

The following judgments were delivered :— 


Rampini J.—This second appeal has been returned to us by a 
Full Bench of this Court, in order that we may dispose of it, as 
we think proper. 

The two points to be considered are (1) whether there was 
any irregularity in connection with the proclamation of sale, 
and (2) whether, because the price obtained at the sale was 
inadequate, it may be reasonably and legitimately inferred, as 
the Subordinate Judge has done, that it was due to the irregu- 
larity that the property was sold at an inadequate price. 

With regard to the first point, I consider that there was no 
material irregularity in the proclamation of sale, and that the ` 
share of the estate about to be sold was sufficiently specified in 
the proclamation. That proclamation has been printed at page 
3 of the paper-bookt; and I need not descrfbe it in detail because 
its contents have been fully set forth in the judgment of the 
Subordinate Judge before whom the case first came. The passage 
of that judgment in which they are described is as follows :— 

“Tn the present case a separate account was opened only under 
Sec. 10 of the Sale Act in respect of the 5 anna 18 gunda share of 


1) (1886) I. L, R. 13 Cale. 208. 
"e See r CE 4: f Vide 1 C. L. J. 17. 
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the defendant No. 1. The remaining 10 anna 2 gunda share of 
the plaintiffs was meant to be sold by the word “residue” in the 
sale notification. Here the entire revenue for the 16 anna share was 
stated as Rs, 2-10 annas 8 gundas in column 3 of the notification, 
and the revenue for the residue share was given as Re. I-10 annas 
11 gundas. So, by simple calculation, the intending purchasers 
could know what the share was actually going to be sold. Sec- 
tion 6 of the Sale Act, however, requires specification of the 
share to be sold. This evidently means that, the extent of the 
share as so much is necessary to be clearly specified, so that the 
intending purchasers might, at a glance know what the exact 
share was going to be sald, without having recourse to any calcu- 
lation for themselves. As, however, the share in the present case 
could be ascertained, as shown above, by the intending purchasers 
by a simple rule of proportion calculated onthe entire revenue and 
the revenue of the residue share given in the sale notification, 
the ruling cited above does not seem fo apply in all fours to the 
present case, for at best the non-specification of the exact share in 
the sale notification, {though it could be ascertained from 
other particulars given there) is only an irregularity and not an 
illegality.” 


It therefore appears to be the finding of the learned Subordinate 
Judge before whom the case first came that the sale proclamation 
was sufficient to give notice to any intending purchaser as to what 
was about to be sold. He says that there was irregularity in the 
proclamation, but it evidently, in his opinion, did not amount to 
a material irregularity ; and I am certainly of the same opinion. 
I think there has been in this case sufficient compliance with the 
provisions of Sec. 6 of Act XIof 189, as explained in the case 
of Ram Narain Koer v. Mahabir Pershad Singh (1). That being 
so, it appears to me that there was no material irregularity, and 
that the suit should not have been remanded by the Subordinate 
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Judge, before whom the case first came to the lower Court to have - 


‘evidence as to the inadequacy of price recorded. However he did 


remand the suit to the Srst Court; and an appeal was preferred 
tothe Subordinate Judge, who ultimately decided the case, and 
who has pointed out that the price realised was inadequate, and 
has then gone on to say that “a Court of justice may reasonably 
and legitimately infer that it was due to this irregularity that the 
property was sold at an inadequate price.” He has, therefore, set 
aside the sale and decreed the suit. 


(1) (1886) I. L R. 13 Calc. 208, 
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I am of opinion, however, that the decision of the Subordinate 
Judge on this point was erroneous. It appears to me clear from 
section 311 of Act XIV of 1882 that it is-only when substantial 
injury is proved to have-been sustained “dy reason of trregularity” 
that the Court is justified, in setting aside a sale ; and there can 
be no doubt that the rulings of their Lordships of the Privy 
Council -have clearly laid down that there must be direct evi- 
dence to connect the substantial injury resulting from the inade- 
quacy of price with the irregularity. This has been pointed out in 
three cases. rst, in the case of Olpherts v. Mahabir Pershad 
Singh (1), their Lordships say as follows: “The High Court, hav- 
ing held that the non-statement of the amount of revenuéin the 
proclamation was an irregularity proceeded to try the question 
whether the irregularity had caused substantial injury to the 
applicant. They say :—‘But it may be reasonably supposed that 
the non specification of the Government revenue in the sale pro- 
clamation published is one*of the causes which causeg the dimi- 
nution in price.’ There was no evidence at all on this subject. It 
appears to their Lordships that the High Court could not, without 
evidence and upon a mere supposition, properly find that the non- 
statement of the revenue inthe proclamation did cause an injury to 
the applicant by causing an inadequate price to be bid at the sale.” 

The next case is that of 7, R. Aruna Chellam Chettiv. V. R. 
R. M. A. R. Aruna Chellam Chetté(2). Their Lordships there 
observe :—‘There is another objection to this decree of the High 
Court. The law provides, by section 311 of Act XIV of 1882, that 
an objection may be taken by the judgment-debtor to an irregu- 
larity in the sale, but then it says that no sale shall be set aside on 
the ground of irregularity, unless the applicant proves to the 
satisfaction of the Conrt that he has sus:ained substantial injury 
by reason of such irregularity. The Subordinate Judge, finding, 
as he says, that no complaint had been `made of this irregularity, 
did not receive evidence that there was any injury occasioned by 
it. If he was wrong, in the opinion of the High Court, in doing . 
that, they ought to have sent back the case to him to take that 
evidence. Instead of doing this, when the case comes before them, 
and they give judgment, they assume that there was a substan- 
tial injury, and that the property in consequence of the misde- 
scription, had sold for less value than it would otherwise À 
have fetched. There seems tobe no ground for an assump- 
tion-of that kind by the High Court, and, therefore, both 


(1) (1882) L. RY 10 I. A, 25 (30); I. L. R. 9 Cale. 656. 
3 (7888) L, R 151. A 171 l. L R. 12 Mad. 19. 
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as to the objection to the non-description, or not mentioning the 
mortgage in the attachment proceedings and that there was no proof 
that any special injury was occasioned, their Lordships think that the 
judgment of the High Court was wrong and thatit must be reversed.” 

The.third case is the well known case of Zasaddak Rasul 
Khan v. Ahmad Husain (1). In this case their Lordships say :— 
“The proceeding in this case was brought under Sec. 311, which 
deals with material irregularity. The non-compliance with the 
provisions for posting was a material irregularity. But in the 
cases of Olpherts v. Mahabir Pershad Singh (2) and T. R. Aruna 
Chellam Chetti v. V.R. Aruna Chellam Chetti (3), it was held that 
in all cases of irregularity under Sec 311 evidence must be given 
of substantial injury having resulted. In the present case the 
decree-holder failed to comply with the full requirements of 
Sec. 290, but both on principle and authority, their Lordships are 
‘of opinion that the case must be treated, as the respondents them- 
selves treated it, as one of material irregularity to be redressed 
pursuant t® the provisions of Sec. 311, and in the application of 
that section, it was incumbent on the respondents to have proved 
that they sustgined substantial injury by reason of such irregula- 
rity. They gave no such evidence and it would be extremely 
impossible that injury could have happened from the non-compli- 
ance with the strict letter of the section. Their Lordships cannot 
accept the judgment of the Judicial Commissioner, that loss is to 
be inferred from the mere fact that a sale was held without full 
compliance with the provisions of section 290. The section 
clearly contemplates direct evidence on the subject.” 

In the present case it appears to me that there is absolutely no 
direct evidence to connect the alleged irregularity with the 
inadequacy of price. There is no evidence on the point. There 
is only evidence as to inadequacy of price. There is no evidence, 
direct or otherwise, on which we could hold the relation of cause 
and effect to be established between these two facts. That being 

- $0, it appears to me that under the provisions of the section, and in 
accordance with the rulings of the Privy Council, the Subordinate 
Judge was not justifiedin inferring that the inadequacy of price 
was due to the irregularity, which he considers to have occurred 
in the proclamation of the sale of this property.’ Furthermore, 
I would observe that it stands to reason that before it can be 
logically concluded that one event is the result of another, all 
the other causes which may have produced the latter event must 


(1) (1893) L. R. 20 I. A. 176; I. L. R, 21 Calc. 66. 
(2) (1882) L. R. ro I. A. 25; I.L. R. 9 Calc. 656. « 
(3) (1888) L. R. 15 L A. 171 ; I. L. R. 12 Mad. 19. 
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be excluded. No Court is justified in finding that one event is the 
result of another, simply because it follows the other. To do so 
is to'commit the well known fallacy of post hoc, ergo propter hoc. 
The Subordinate Judge from whose decision this appeal has been 
preferred, would seem to me to have fallen into this error. 

. For these reasons I do not think that the decree of the 


‘learned Subordinate Judge can be upheld, and I would set it 


aside and decree this appeal with costs. + 

Mitra J.—I am of opinion that the suit should be dismissed 
and this appeal decreed on the ground that there was no such 
irregularity in the proclamation of sale as would entitle the 
plaintiffs to say that the sale had been effected contrary to the 
provisions of Act XI of 1859. 

My learned brother has pointed out the nature of the irregula- 
rity complained of and the finding of the Subordinate Judge on 
the point. The Subordinate Judge holds that non-specification 
of the exact share in the sale notification is an irregularity. 
His judgment, however, shows that in his opinion, & is “nota 
material irregularity ; and unless the irregularity was such as 
could be considered material and would necessarily induce inade- 
quacy of price, I do not think that the sale should be set aside. 
The mere fact that the share was not specifically given in the pro- 
clamation is not sufficient to show that the sale did not take place 
in accordance with the provisions of section 6 of Act XI of 1859. 
This in my opinion, is quite sufficient for disposal of the case ; 
and it is not necessary for us to go into the other question, 
namely, whether substantial loss resulted on account of the 
irregularity. 

‘If I were to decide the question under what circumstances 
there may be a necessary inference of substantial loss on account 
of any irregularity, the mere inadequacy of price cannot certainly 
be the sole ground upon which we can conclude that the one is - 
the cause of the other. If Ihad not agreed with my learned 
brother in dismissing the suit on the first ground, 1 would 
have remanded the case for a retrial of the question as to whether, 
upon the whole case, having regard not only to the irregularity 
in the sale proclamation, if any, and to the inadequacy of price, 
but to other circumstances, there could be a necessary inference 
of substantial loss resulting from the irregularity. - 

Since I agree with my learned brother on the first point, it is 
not neceassry for me to say anything further on the second point. 

The appeal is decreed with costs. uo 


N. K. B. Appeal decreed. 


VoL. I. ] HIGH COURT. 


CIVIL RULE. 


Before Mt, Fustice Ghose and Mr. Fustice Brett. 


BHAGWAN CHANDRA KRITIRATNA 
v. 
CHANDRA MALA GUPTA. * 


Attachment before judgment—Decree before sale by another Court—Rateable 
distribution of sale proceeds—Decree in Munsiff's Court—Decree in Subordinate 
Judge's Court—Sale of ‘property attached by deoree-holders in both Courts— 
Order of Subordinate Judge calling for record of Munsiff’s Court, for rateable 
distribution—Distribution of sale proceeds by the Munsiff umongst decree-holders 
in his Conrt—Order of Subordinate Judge for distribution of sale proceeds 
amongst deoree-holders ir buth Courts and for refund of excess paid out to deoree- 
holders in Munsiff's Court—Civil Procedure Code (Aot XIV of 1882), 8s. 483 
490, 285, 295. 

When an attachment has been taken out by the plaintiff before 
judgment, if a decree is subsequently obtained in the suit, the attach- 
ment already effected becomes operative. 

Regard being had to the provisions of ss. 285 and 295 of the Code of 
Civil Procedure, when a property attached in the Court of a Subordinate 
Judge is sold in an execution proceeding pending in the Court of a 


“Munsiff, the Court of the Subordinate .Judge is the only Court com- . ° 


petent to determine any claim for rateable distribution of the assets 
realised by the sale. 


Badri Prasad v, Saran Lal (1) referred to. 

After the Subordinate Judge had called for (as he had full authority 
to do) the record of the execution case from the file of the Munsiff, the 

~ latter had no.power to distribute the sale proceeds amongst the decree- 

holders claiming rateable distribution in his own Court. 

‘Quere—Whether the Subordinate Judge had authority to order 
the decree-holders to refund the sums drawn by them in accordance 
with the order of the Munsiff in excess of what was legitimately 
due to them. 


Rule granted to one of the decree-holders, petitioner Bhag- 
wan Chandra Kritiratna. i 

In exėcution of certain decrees in the Munsiff’s Court 
at Brahmanberia certain property belonging to the judgment 
debtor, Ambica Charan Das was attached and sold. The sale 
took place on the 24h August 1899; but before the sale, 
another creditor who had the same property attached before 
judgment obtained a decree on the 3rd August 1899, in the 
Court of the Subordinate Judge at Tipperah and applied 
on the 31st August to the Subordinate Judge for execution 
of the same. The Subordinate Judge on the 9th Septem- 


* Civil Rule No. 3117 of 1900 against the order of the Subordinate 
Judge of Tipperah, dated the 9th September, 1899. , 
(1) (1882) I, L. R. 4 All. 359. 
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ists ber, 1899, sent down an order to the Munsiff of Brahmanberia, 

1902 calling for the record of the execution case pending before him 
Bhagwan Chandra for the purpose of rateable distribution of the proceeds of the 
Kritiratna sale held on the 24th August, between the decree-holder in 
Chandra Mala his Court, and the other decree-holders in the Munsiff’s Court. 
Gupta. The Munsiff instead of complying with the Subordinate Judge's 


order, made a rateable distribution of the sale proceeds amongst 
the decree-holders in his Court on the sth February 1900; and 
afterwards sent the records to the Subordinate - Judge, who on 
the 19th February 1900, determined the matter of distribution 
of sale proceeds between the decree-holders in both the Courts, 
and ordered that the decree-holders in the Munsiff’s Court, who 
had obtained more money than they were entitled to get, should 
refund the amounts obtained by them in excess of their legiti- 
mate dues. The petitioner Bhagwan Chandra Kritiratna, one of 
the decree-holders in the Munsiff’s Court, obtained this rule 
calling upon the opposite party to show cause why the orders 
passed by the Subordinate Judge on the 9th Septembe® 1899 and_ 
the 19th February 1900, mentioned above, should not be set aside. 

Dr. Asutosh Mookerjee (with him Babus Gobinda Chundra 
Dey Roy and Fnanendranath Bose) for the Petitioner, 

Babu Batkunta Nath Das for the Opposite-party. 

The judgment of the Court was delivered by 

Ghose J.—The subject matter of this Rule is an order of 
the Subordinate Judge of Tipperah dated the 9th September 
1899, calling for the record of a certain execution c se from the 
file of the Munsiff of Brahmanberia, for the purpose of rateable 
distribution of the sale proceeds of a certain property, amongst, 
certain decree-holders, one of the decree-holders being a person. 
who had obtained a decree in his (Subordinate Judge's) Court, as 
also a subsequent order of the 19th February 1900 of the same 
officer determining the question of rateable distribution, and 
ordering that certain of the decree-holders in the Brahmanberia 
Munsiff’s Court, who had, under the orders of the Munsiff dated 
the sth January 1900 taken out certain sums in excess gf the 
amounts properly due to them, should refund the excess amounts. 

It appears that, in execution of a certain decree or dectees in 
the Munsiff’s Court of Brahmanberia, certain property belonging 
to the judgment-debtor, Ambica Charan Das, was attached for sale. 
The sale took place on the 24th August 1899. But before this event 
happened, the decree-holder in the Subordinate Judge’s Court, 
who had got the same property attached before judgment, obtained 
his decree and this was on the 23rd August 1899, And onthe 3ist 


Vor. I. ] ‘HIGH COURT. ; i 


idem, he applied to the Subordinate Judge for execution of his 
` decree. That officer therefore, on the gth September 1899, sent 


down an order to the Munsiff of Brahmanberia calling for the Bha 


record of the execution case pending on his file for the purpose, 
as we have already indicated, of the distribution of the proceeds 
of the sale already held on the 24th August, between the decree- 
‘holder in his (the Subordinate Judge’s) Court and the other 
. decree-holders in the Munsiff’s Court. The Munsiff, however, 
apparently out of mistake, instead of complying with the order 
of the Subordinate Judge as he ought to have done, on the sth 
January 1900 made a rateable distribution between the decree- 
holders of his own Court. Subsequently, the Munsiff sent the 
record to the Subordinate Judge who, on the 19th February 1900, 
as already mentioned, determined the matter of distribution be- 
tween the decree-holder in his own Court and the various decree- 
holders in the Munsiff’s Court ; and finding that some of these 
decree-holjers had obtained more money than they were entitled 
to receive, directed them to refund the amounts which they had 
obtained in excess of their legitimate dues under his distribution. 

We might here mention that, upon the sale taking place on 
the 24th August 1899, the monies were realized on various dates, 
The whole amount would seem to have been realized on the 6th 
September, 1899, that is to say, afler the application that was 
made by the decree-holder in the Subordinate Judge’s Court for 
execution of his decree, which was, as already mentioned, on the 
31st August 1899. 

The learned vakil for the petitioner, one of the decree-holders 
in the Munsiff’s Court who obtained this Rule, has urged upon us 
that the Subordinate Judge had no authority to call for the record 
of the execution case inthe Munsiff’s Court for the purpose of distri- 
bution of the sale proceeds ; and, in thesecond place, he has contend- 
ed that the Subordinate Judge's order of the 19th February 1900 
distributing the sale proceeds amongst the various decree-holders 
was also without authority, more particularly his order directing 
that some of the decree-holders in the Munsiff’s Court should refund 
such sums as they had received in excess of their legitimate dues. 

No question, we might here mention, has been raised as tothe 
validity of the sale in the Munsiff’s Court. The sale having taken 
place in that Court, it must be taken to be a perfectly good sale. 
The only question which we have to consider is as to the rateable 
distribution made by the Subordinate Judge, and the order that he 
passed calling upon certain Gates holders in athe Munsiff's Court 
to refund monies. $ 


99 
“CIVIL l 


1993 


an an Chandra 
ritizatna 


Chandra Mala 
Gupta. 


‘Ghose J. 


100 


CIVIL 


1902 


Bhagwan Chandra 
Kritiratna 


v. 
Chandra Mala 
Gupta. 


Ghose J. 





THE CALCUTTA LAW JOURNAL [ Vor. L. 


Under Sec. 295 of the Code of Civil Procedure, “Whenever 
assets are realized by sale or otherwise in execution of a decree, 
and more persons than one have, prior to the realization, applied 
to the Court by which such assets are held, for execution of decrees 


for money against the same judgment-debtor, and have not obtain- ` 


ed satisfaction thereof, the assets, after deducting the costs of the 
realization, shall be divided rateably among all such persons.” 

The decree-holder in the Subordinate-Judge’s Court is one of 
these persons ; and he applied in proper time to the Subordinate 
Judge for obtaining a share of the money realized under the sale 
in the Munsiff’s Court of Brahmanberia. 

Referring then to Sec. 285 of the Code, it will be found that 
“where property not in the custody of any Court has been attached 
in execution of decrees of more Courts than one, the Court which 
shall receive or realize such property and shall determine any 
claim thereto and any objection to the attachment thereof, shall 
be the Court of highest grade, or where there is no difference in 
grade between such Courts, the Court under whose decree the 
property was first attached.” 

Now, although the attachment that was taken out by the decree- 
holder in the Subordinate Judge’s Court was before judgment, still 
a decree having béen subsequently obtained on the 23rd August 
1899, the attachment that had already been put upon the property 


` 


became operative, and upon such attachment being made operative, - 


he stood in the same position in respect to the property attached 
as the decree-holders in the Munsiff’s Court. That being so, the 
Subordinate Judge’s Court was the only Court, having in view 
the provisions of the sections to which we have just referred, 
which could determine any claim to the assets realized by the sale 
in the Munsiff’s Court. That is a view which, we think, is appa- 
rent on the face of Sec. 285 itself; and it seems to have been 
adopted in the case of Badri Prasad v. Saran Lal (1) where the 
learned Judges, amongst other matters, observed as follows :— 
“Where the.Courts are of different grades the one upon which this 
duty” that is to say the duty of distribution under Set. 295, 
“devolves, is that of the highest grade ;* where they are of the 
same grade, that which first effectuated the a{tachment.” 
And’ in another portion of the judgment they observed :— 
“It appears to us that when several decrees of different 
Courts are out against a judgment-debtor, and his immo- 
veable property has been attached in pursuance .of them, 


(1) (1882) LL. R. 4 All. 359. + 
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- the law contemplates, no matter whether such Courts be of the 
‘same or different grades, that one Court and oue Court only shall 
have the power of deciding objections to the attachment ; of 
determining claims made to the property ; of ordering the sale 
thereof and receiving the proceeds and of. providing for their 
distribution under Sec. 295.” That being so, we think that after 
the Subordinate Judge had called for (as he had full authority to 
do) the record of the executior®case from the file of the Munsiff 
on the 9th September 1899 for the purpose of distribution of the 
sale proceeds, the Munsiff had no power to distribute the money 
amongst the decree-holders in his own Court. He ought to have 
at once sent up the record to the Court of the Subordinate Judge 
for the purpose of a distribution being made by that officer in 
accordance with Sec. 295 of the Code. The Subordinate Judge, 
as we have already stated, upon receipt of the record from the 
*Munsiff’s Court, dealt with the matter of distribution, and made 

_ his order of the 19th February 1990. That is an order which 
was in perfect accordance with the provisions of sections 295 and 
285 C. C. P., and no objection could be taken to it. 

But then the question arises whether the Subordinate Judge 
had the authority to make the order that some of the decree- 
holders in the Munsiff's Court should refund the sums drawn by 
them in excess of what was legitimately due to them. ‘Tt seems 
to us extremely doubtful whether he had such authority, because 


the Subordinate Judge was not thea sitting in appeal against the 


order of the Munsiff, nor had he any revisional jurisdiction in 
respect of any order which the Munsiff had made. However that 
may be, in order to remove any doubt or difficulty which may 
exist, we make the same. order which the Munsiff, so soon as he 
discovered the mistake that he had made, ought to have made, 
and which the Subordinate Judge-has made in this matter. 

The Rule will accordingly be discharged. We make no order 
as to costs. a ies 
S. N, G. A Rule discharged. 
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CRIMINAL REVISION. 


Before Sir Francis W. Maclean, K. C. I. E., Chief Justice and 
Mr. Justice Holmwood. 


AJOY CHANDRA DAS 
y. 


DULI BEWAH.* 


Criminal Procedure Code (Aol V of 1898), Seo. g88—Sub-sections (6) and 
(9) —~Maintenance—Prooeedings for—Ev-parte—Residence, 

Proceedings against a person for maintenance on the ground that 
he is the father of an illegitimate child should not be conducted ex-parte. 
Evidence in such proceedings ought to be taken in the presence of such 
person or his pleader unless he is wilfully avoiding service of summons 
or neglecting to attend the Court. 

Queore.—Whether the present case has been brought under subsection 
(9), Sec. 488, C. Cr. P. a 

Petition against an order of maintenance. 


Itappearsthat the petitioner who is a Deputy EE had 
his ancestral home at Balasore but used to live at Nayagurh on 
service. The opposite party brought a suit against him for main- 
tenance of her illegitimate child on the ground that he being its 
father neglected to maintain it. The District Magistrate of Balasore 
on receipt of this complaint made it over to Raja Baikunthanath 
De Bahadur, an Honorary Magistrate of the first class for enquiry. 
The Honorary Magistrate issued notices upon both sides, examined 
witnesses and after a lengthy enquiry reported the case to be false. 


a 


On receipt of this report the District Magistrate said that the Raja `- 


had not considered a material fact, namely, the resemblance of the 
child with the petitioner. He therefore ordered process to issue 
against the petitioner, and subsequently made over the case to a 
Deputy Magistrate. This officer issued no notice upon the peti- 
tioner but asked the pleader who had instructed him in the pro- 
ceedings before the Honorary Magistrate, to conduct tHe case, 
The pleader declined inasmuch as he had no instructions. The 
Deputy Magistrate thereupon proceeded with the case ex-parte 
and ultimately made an order against the petitioner. Against this 
order, the present Rule was granted by Geidt and Mookerjee JJ. 


* Criminal Revision No. 1285 of 1904 against the order of Moulvie 
Muhammad Azahar, Deputy Magistrate of Balasore, dated the 11th 
August: 1904. 7 


VoL. I.] HIGH COURT. 


Mr. Dunne (Babu Provash Chunder Mitter with him) for the 
Petitioner :—I submit the Magistrate of Balasore had no juris- 
diction in this matter. The petitioner, merely because he had 
his father’s house there, which he visited occasionally, cannot 
be said to have been a resident of Balasore within the meaning 
of Sec, 488, Cr. P. Code. The case moreover, having already 
been gone into by a Magistrate of the 1st class, who had seisin 
over it, the District Magistrate had no jurisdiction to transfer it 
for a fresh trial. Further, I submit that the proceedings having 
been gone intoin the absence of the petitioner, no notice on 
whom was served, the original summons itself shewing that it 
was never attempted to be executed, the order of the Deputy 
Magistrate is wholly bad and cannot be supported, 


[Mactean C., J.—The Deputy Magistrate seems to have got 
some queer ideas on this subject. He saysin his explanation that no 
notice was necessary and that this is a purely technical objection.] 


The judgment of the Court was delivered by 


Maclean O. J.—I think this Rule must be made absolute. In 
the first place, I am satisfied that the provisions of sub-section (1) 
Sec. 488, C. Cr. P., have not been complied with. It is quite 
clear from the proceedings which are proceedings for maintenance 
on the ground that the petitioner was the father of the illegiti- 
mate child of the complainant that the evidence was not taken in 
the presence of the petitioner. That ought to have been done 
unless the personal attendance of the petitioner has been dispensed 
with, in which case it ought to have been taken in the presence of 
his pleader. Neither of such courses was adopted. It appears 
that although a summons was issued against the petitioner, it was 
never served upon him, or upon any one duly authorised to re- 
present him. The Deputy Magistrate then determined to hear the 
case ex-parte. He could only do this if satisfied that the petitioner 
was wilfully avoiding service or wilfully neglecting to attend the 
Court. There is no particle of evidence to show this so as to 
justify the Court in hearing the case ex-parte. The explanation of 
the Deputy Magistrate ®n this part of the case does not meet 
with my support. The Subordinate Judiciary ought to, be 
very careful about proceeding with cases of ‘this class ex-parte. 
It becomes unnecessary, then to deal with the question of 
whether or not the case has been brought within subsection (9) 
of Sec, 488: I only say that, on the evidence, I entertain 
doubt as to this :—nor again can we decide whether or not 
after the first decision, which we understand was that of a 
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Magistrate of the first class or exercising first class powers, the 
subsequent proceedings culminating in the second trial and con- 
viction were irregular. The Rule is made absolute. 

N. K. B.’ Rule made absolute. 


Before Mr. Justice Geidt and Mr. Justice Mookerjee. 
KAILASH GHOSE AND ANOTHER 


V. 
JUGAL LOHAR* 
dndian Penal Code, (Aot XLV of 1860) s. ag¢7—Possession, what 1s—Posses- 
sion, actual and peaceful—Trespass, oriminai—Civil P. Code, (Act XIVof 


1882) s. 318 —~Delivery of possession—A cg uiesosnce, 
A forcible entry upon land, which had been soid in execution of a 


` money decree and of which actual possession had been given to the 


purchaser under Sec. 318 of the Code of Civil Procedure, without resist- 
ance or opposition and over which the purchaser had thereafter exer- 
cised acts of possession, by subtenants claiming under a lease of an an- 
tecedent date from the judgment-debtor, constitutes criminal trespass. 

Browne v. Dawson (1), Dadathai v, Sub-Collector of Broach (2), Newton v, 
Harland (3), Harvey v, Brydges (4), Blades v. Higges (5), Asher v, Whitlock (6), 
discussed and referred to. 


Gunouri Lal Das y, Queen Emprees (7) followed. 

Application under s. 439 Cr. P. Code for the revision of an 
order passed against the petitioners by the Subdivisional 
Magistrate of Bishenpur in the District of Bankura, convicting 
them under Sec. 447 I. P. C. and sentencing them each to under- 
go rigorous imprisonment for a month, 

One Parbati Charan Sirkar obtained a money decree against 
Ishan Chandra Sirkar and others and in execution of the same 


the right, title and interest of the judgment-debtors in an 


agricultural holding was sold and was purchased by the decree- 
holder in the name of his wife Khemankari.. The sale took 


_Place on the 24th June r90r and was confirmed on the 


29th June rgor and on the 3rd June 1904 the auctio& pur- 
chaser was put in possession under Sec. 348 C. P, C., and there- 
after the auction purchser exercised acts of possession on the 
land by ploughing and manuring it. On the 25th July 1904 the 


* Criminal Revision No. 1127 of 1904,.against the order of Babu Atal 
Behary Bose, Subdivisional Magistrate of Bishenpur in the district of 
Bankura, dated the 5th October. 1904. 


(1) (1840) 12 A. & E. 624. (4) (1845) 14 M. & W. da 
(2) (1870) 7 Bom. H. Ci R. A. C. J. 82. 3 t (1861) 10 C.B. N. S 
(3) (+840) 1 M. & G. 


644. 1865) L. R. 
(7) (1889) I. L. R. 16 Cale. hie ae 


~ Vor. L] i HIGH COURT. ° . 


accused under the authority of a lease obtained by them from the 
said judgment-debtors Ishan Chandra Sirkar and others so far back 
as the roth July 1881 mustered strong and made a forcible entry 

upon the land and assaulted the servants of the complainants, and 


turned them out. Thereafter proceedings were taken against. 


them under s, 447 I. P. C., which ended in their conviction and 
sentence as aforesaid: 

Against the said conviction and sentence the accused had 
moved the High -Court and obtained a Rule upon the District 
Magistrate of Bankura to shew cause why the same should not be 
set aside on the ground that the said petitioners were persons 
entitled to actual possession of the land in question and that the 
opposite party got nothing more than symbolical possession. 

Babu Jadunath Mandal for the Petitioners. 

The following judgments were delivered : 

Geidt J.—I agree with my learned brother in the order which 

„he proposes to make on this Rule, but I would base my decision 
on the shogt ground that the acts found to have been committed 
by the petitioners come within the definition of criminal trespass 
contained in Sec. 441 of the Penal Code. 

The Magistrate has found that Parbati Charan Sirkar who had 
purchased some land in execution of a decree against Ishan 
Chandra Sirkar was put in actual possession of that land by the 
Civil Court under Sec. 318 of the Civil Procedure Code and that he 
remained in possession of that land for nearly two months when the 
petitioners assaulted his servants and ejected them from the land. 
The petitioners have therefore entered upon property in the posses- 
sion of Parbati Charan with intent to assault that person's servants. 

It is urged on behalf of the petitioners that as they had ob- 
tained settlement of the lands from Ishan Chandra Sirkar and 
were in possession of it and as they were no parties to the order 
under Sec. 318, they were entitled to eject Parbati and his servants 
from the land and to use any force that was necessary for the 
purpose. With this contention I cannot agree. To justify the 
petitioners in assaulting Parbati’s servants it must be shewn 
that the latter were cpmmitting an offence against which the 
former were entitled to exercise the right of private defencé. 
Now, possession had been given to Parbati by order of the Civil 
Court and neither Parbati nor his servants therefore committed 
criminal trespass by going on the land. Whatever right to the 
land the petitioners might have been able to establish in the 
Civil Court against Parbati, they clearly were not entitled to 
take the law into their own hands and enter on the property in 
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possession of Parbati with the intention of assaulting his servants: 
In my opinion the petitioners have been rightly convicted and 
the Rule must be discharged. 

Mookerjee J.—The facts which have given rise to the prose- 
cution and conviction of the present petitioners are shortly as 
follows. In execution of a decree for money obtained by one 
Parbati Charan Sirkar, against Ishar Chandra Sirkar and others, 
the right, title and interest of the judgment-debtors in an agri- 
cultural holding were sold and were purchased by the decree- 
holder in the name of his wife Khemankari. This sale took place 
on the 24th June rgor, and was confirmed on the 29th July 1901. 
Subsequently the auction purchaser took out a writ for delivery 
of possession under Sec. 318 C. P. C. and on the 3rd June 1904 
was actually put in possession accompanied by the usual beat of 
drum and sticking of a bamboo. This was followed by the exer- 
cise of acts of possession on the part of the purchaser, whose men 
ploughed and manured the land. About a month later, on the 


. 12th July 1904, he applied to the Magistrate to take ation under 


Sec. 107 Cr. P. Code alleging that the present accused were pre- 
paring to interfere with his possession and cause a breach of the 
peace. No proceedings were as a matter of fact, iristituted under 
Sec. 107 Cr, P. C. as the Magistrate after receiving a report from 
the Police, on the 21st July 1904, directed the auction purchaser 
not to take the law into his own hands but to prefer a complaint, 
should his opponents commit any criminal act. A few days later, 
on the 25th July 1904, while the auction purchaser’s men were 
engaged in ploughing the land, the accused and their party 
mustered strong, made a forcible entry upon the land, assaulted 
one of the men and- turned them out. Proceedings were 
thereupon instituted against the accused, they were charged with 
having committed criminal trespas, convicted under Sec. 447 
I, P. C. and sentenced to rigorous imprisonment for a month: 
Their defence, which has been overruled by the Court below, 
was substantially that on the roth July 1881, they had obtained 
a lease of the holding under a registered document execyted by 
Ishan Chandra Sirkar, that since thenethey had cultivated the 
land and continued in possession as subtenants, that the only 
effect of the execution sale was to convey to the purchaser the 
landlord’s interest in the property, that the purchaser was 
entitled not to take actual possession of the land but only to 
collect rent from the accused, that their entry was consequently - 
wrongful and the accused were not guilty of any criminal act in 
regaining possession Of land to which they were lawfully entitled. 
This view of the matter has been pressed upon us by the 
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learned vakil for the petitioners, and in support of his argument, 
he has relied upon the case of Browne v. Dawson (1). I am of opi- 
nion that this contention is not well-founded and must be overruled. 


In Browne v. Dawson (1) it appears that the trustees of a school 
who were entitled to dismiss the master, after service of notice to 
quit, turned him out without notice and therefore wrongfully. He 
might have refused to go, but he went out quietly and gave up his 
room, He returned, however, the next day, the 1st July, broke 
open the room and took possession ; the trustees at once gave him 
notice to quit and ejected.him on the 11th July. He brought an 
action of trespass, founded on his last possession ; the trustees 
relied on their previous possession ; whichever party could esta- 
blish possession between the rst and 11th of July was entitled to 
succeed, and it was held that the plaintiff must fail. Lord Denman 
C. J., said, “A mere trespasser cannot, by the very act of trespass, 
immediately and without acquiescence, give himself what the law 
understands by possession against the person whom he ejects, and 
drive him ‘to produce his title, if he can without delay reinstate 
himself in his former possession. Here by the acquiescence of the 
plaintiff, the defendants had become peaceably and lawfully possess- 
ed as against him. He had re-entered by a trespass ; ifthey had 
immediately sued him for that trespass, he certainly could not 
have made out a plea denying their possession. What he could 
not have done on the rst of July, he could as little have done on 
the 11th, for his tortiously being on the spot was never acquiesced 
in for a moment and there was no delay in disputing it.” This 
view of the law was followed by Melvill J. in Dadabhaé v, Sub- 
Collectos of Broach (2). 


Now if the principle deducible from these cases be applied to 
the facts of the case now before us, it is clear that the accused have 
no valid defence. Assume that they were entitled as tenants to 
continue in actual occupation of the lands inspite of the execution 
sale, and that the auction-purchaser ought not to have obtained 
delivery of possession under Sec, 318 of the Civil Procedure Code, 
assume Turther that when possession was so delivered, they might 
have offered reasonable resistance, or, if dispossessed, might have 
instituted proceedings under Sec. 335 of the Civil Procedure Code, 
there is no authority for the proposition that they were entitled to 
take the law into their own hands, after possession had been deli- 
vered peaceably and without any objection on their part. As 


(1) (1840) 12 A. & E. 624 
(2) (1870) 7 Bom. H. C. R A. o J. 82. 
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CRIMINAL pointed out by the Court below, the accused lived near the land, 
tone and though they were present, acquiesced in the delivery of posses- 
—~ sion ;-‘they further allowed the purchaser to manure and cultivate 
Kalesh Ghose the land, and, it was not until he had been in peaceable occupation 
Jugal Lohar. for about two months, that they required possession by force. Under. 
Mookerjee J. these circumstances I must hold that they are guilty of criminal 


trespass. See Pollock on Possession, p. 81, where it is pointed out 
that “entry on land with strong hand or with multitude of people 
is an offence under the Statutes of Forcible Entry, though the 
person so entering be entitled to possession”; or as the same 
-learned author puts it in another place (Yorts,.Seventh Edition, 
pp. 376-8), “the correct view seems to be that the possession ofa. 
rightful owner gained by forcible entry is lawful as between the | 
parties, but he shall be punished for the breach of the peace by | 
losing it, besides making a fine to the king.” This is amply support- 
ed by authority. See Newton v. Harland (1), Harvey v. Brydges (2), 
and Blades v. Higges (3) where Erle C. J. quotes with approval 
the observations of Baron Parke: “where a breach of tHe peace is 
committed by a freeholder, who, in order to get possession of his 
. , land, assaults a person wrongfully holding possession of it against 
his will, although the freeholder may be responsible to the public 
in the shape of an indictment for forcible entry he is not liable to 
the other party.” See also Dadabhat v. Sub-Collector of Broach (4) 
where Melvill J. held that although a trespasser whose posses- 
sion has not been acquiesced in and who has consequently not 
acquired juridical possession, may be expelled by main force, yet 
he cannot be so evicted if he has been for some time in peaceful 
and undisturbed possession, for in the words of Cockburn ©. J. “a 
person-being peaceably in possession of a house, a person going in 
and taking possession without his leave, commits a trespass and all. 
trespass implies force in the eye of the law.” (Asher v. Whitlock) (5). 
This view is substantially in accord with that taken by_this Court 
in the case of Ganourt Lal Das v. Queen- Empress (6). i 
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I hold accordingly that the petitioners have been rightly con- 
victed of committing criminal trespass and this Rule must be dis- 
s 


charged. 
H. P, Cy M. N. M. ' Rule discharged, f 
(1) (1840) I M & G. 644. (4) (1870) 7 Bom. H. C. R. A.C. J 82. 
(2) (1845) 14 M & W. 442. (5) (1865) L; RIOBL 


(3) (1861) 10 C. B. N. S 713 (6) (1889) I. L. R 16 Calc, 206. 


Vor i} - HIGH COURT, 


APPELLATE CIVIL. 


Before Mr. Justice, Brett and Mr. Justice Mookerjee, 


G GIRISH CHANDRA DE 
v. 
RASHARAJ DE AND OTHERS“ 


Probate, applicaiion for—Will of an slliterate person—Eweoution, proof of, 
by lestutor — Provisions, Tasertion of, without testator's krowledge, whether invali- 
dates whole will—Grant of, probate of portion of will. 

It is essential to the validity of a will, particularly of an illiterate per 
` _son, that at the time of its execution the testator should know and 
approve of its contents, and the Court, before it grants probate, must be 
satisfied beyond any doubt that the whole of the will was read over to 
the testator before its execution or that the testator had at such time 
knowledge of every provision of the will. 

Probate may be granted ofa portion of a will afterstriking out or 
omitting such portions of it as are proved to have been inserted in it 
without the testator’s knowledge. 

‘Rhodes v Rhodes (1), Allen v. Mo Pherson (2), Morrell v. Morrell (3), 

referred to and followed 


Appeal by Grish Chandra De, Petitioner for Probate. 
Application for Probate of a will. 


The appellant preferred this appeal against a decree refusing an 
application for probate of a will, alleged to have been executed by 
his father Pitambar De on the 31st July 1897 as also of a codicil 
thereto dated the 12th October 1897. The testator died on the 22nd 
October 1897 and the application for probate was made on the zoth 
December 1898. The application was opposed by the step-brothers 
of the petitioner; they denied the genuineness of the will. The 
Subordinate Judge found that the testator was practically illiterate 
though he could just sign his name, that his signatures upon the will 
were genuine but that he executed it without full knowledge of all 
itscontents. Inthis view of the case he dismissed the application 
for probate and against that decree the petitioner preferred this 
appeal. 

The facts and arguments material to this report appear from 
the judgment. 

* Appeal from Original Decree No, 138 of 1903 against the decree of 
_Babu Hari Prasad Das, Subordinate Judge of Mymensingh, dated the 
22nd January 1903. 

(1) (1882) 7 App. Cas. 192. (2) (1847) I. H, L. 191, 
(3) (1882) 7 P. D. 68. ; . 
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Cwi Babus Dwarka Nath Chakravarty and Tarak Chandra 
1904 Chakravarty for the Appellant. i 


—_ = 
SEE ebeni De Babus Tara Kishore Chowdhury, Gobinda Chandra Dey Roy 


v. 
Rasharaj De. and Chandra Kant Ghose for the Respondents. 
The judgment of the Court was delivered by 

Axg 18. Mookerjee J—This is an appeal on behalf of one Girish 
Chandra De against a judgment and decree of the Subordinate 
Judge of Mymensing, refusing.an application for probate of a will, 
alleged to have been executed by his father Pitamber De onthe 
3ist July 1897, as also of a codicil thereto, dated the 12th October 
1897. The testator died on the 22nd October 1897, and the petition 
upon which the present proceedings arise was lodgédon the zoth 
December 1898. The application was opposed by the step-brothers 
of the petitioner, three of whom are infants, and are represented by 
theirmother. The caveators denied the genuineness ofthe will 
and put the petitioner tothe proof of the due execution thereof. 
The learned Subordinate Judge has found upon the evidence that 
thetestator was practically illiterate, though he could just sign his 
own name, that his signatures upon the will are genuine but that he 
executed it without full knowledge of allits contents. In this view 
of the matter, he has dismissed the application for probate and 
against this decree, the petitioner has appealed to this Court: 


It is established by the evidence on the record that at the time 
when the will is allegedto have been executed, the family of the 
testator consisted of three sonsby his first wife, of whom the 
present petitioner was the eldest, hissecond wife, and four infant 
sons by the latter. The will provides inthefirst paragraph that 
the present petitioner, Girish Chandra, was to get a pażnt and a fore 
which, it was alleged, stood in the name of the testator, but had 
really been granted to the petitioner by one Ram Chandra Bhatta- _ 
charjee as a reward for his services. The next three paragraphs 
of the will provide that all the properties other than those 
mentioned in the first clause were to be divided into two equal 
halves, of which one was to be taken by thg three sons bythe first 
wife, and the other half by the four sons by the second wife ; but 

‘that the children by the first wife were to pay up ths of the debts 
due by the testator, while thechildren by the second wife were to 
remain liable 4%ths of those debts. The fifth paragraph authorizes 
Girish Chandra to alienate any portion of the estate for the discharge 
of the testator’s debts; the sixth paragraph similarly authorizes 
Girish to incur debts for purposes of the management of the estate, 
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and also “for any other act, which latter expression is at best fae 

ambiguous and practically nullifies the whole of the dispositions 19% 

in the will; ifit authorizes Girish to incur any debts at his discre- Girish Chandra De 

tion and to make the estate liable therefor. , The seventh and ` Rasharaj De. 

eighth paragraphs of the will deal with minor matters, to which it Mookerjee J. 

is not necessary to refer here in detail. — 

It appears that a few days after the execution of this will, one 
of the testator’s sons by the first wife died ; and accordingly he 
executed a codicil in which he refers expressly to the will, and 
modifies the previous disposition by providing that his grandson 
was to take the same interest under the will as his deceased son. 

The will purports on the face of it to have been attested by 
the writer and eight witnesses ; the codicil is attested by’ the 
writer and four witnesses. The writer of the will, as also the 
writer of the codicil and three of the attesting witnesses to the 
will, one of whom was also an attesting witness to the codicil, 
have been examined in support of the petitioner’s case, Their 
evidence has been read over to us and commented upon in detail, 
and we havéno hesitation in holding, as the Subordinate Judge 
has done, that the signatures of the testator upon the will and 
the codicil are undoubtedly genuine. But it is equally clear 
from the evidence of these witnesses that no instructions appear 
to have been given by the testator for the insertion of any 
clauses in the will, giving the sain and the ote to the present peti- 
tioner exclusively, or conferring upon him an unlimited power of 
incurring debts, and charging them upon the estate. Nodoubt it 
is vaguely stated that the will after it had been fair-copied was 
read out to the testator, but the petitioner’s own witness, Gurudas, 
says in cross-examination, that in answer to a question put by him 
to the testator, the latter answered, “I give half of my properties to 
the sons of my first wife and the other half to those of the second 
wife, and the sons of the first wife shall pay ro annas of the debts 
and those of the second wife 6 annas.; this is the arrangement I have 
made,”—and the witness then proceeds to add, “I cannot recollect 
that any ‘thing else was written in the will that was read out to me; 
so far as Iremember thé contents put down were the same as 
Pitamber had told me ; after the institution of this suit, I heard 
that Pitamber had given that patni to Giris alone.” If therefore this 
witness is to be believed,-—and there is no reason why he should 
be distrusted,—not ‘only was no instruction given by the testator 
for the insertion of clauses 1 and 6in the will, but at the time, the 
will was read over to him, these clauses must have been omijtted. 
This view receives considerable support from the other evidence 
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in the case, upon which it seems to usto be tolerably clear that 
the story of the petitioner, that the pats and the jofe had been 
granted tohim by his employer in recognition of his services, 
is extremely unlikely. According to his case, he was employed 
as a tehstldar by Ram Chandra when he was a young man of 
twenty-two, that he was paid from Rs. 200 to 300 annually for 
his servicesinthe matter of collection of rent of a not very 
large property, and that in the course of four years, his employer 
was pleased with his work and made a grant of this valuable - 
patni to him. The lease stands in the name of his father, and- 
recites that the grant was made to Pitamber, because he and 
his sons had satisfactorily managed the business affairs of the 
grantor, We have no doubt that the property belonged t to the 
father and that the first clause wasinserted in the will at the instance 
of the present petitioner without the knowledge of the testator. 
The sixth clause of the will stands upon the same footing; and 
appears to have been similarly inserted for the benefit of the 
present petitioner. The position then appears to be this: here 
is a will undoubtedly executed by the testator containing clauses 
in accordance with his instructions, but also other clauses inserted 
without his knowledge, and the question arises whether the . 
application for probate ought to be entirely dismissed. ` 

Now although as pointed out in the case of Guardhouse v. 
Blackburn (1) and Fulton v. Andrew (2), the fact that a will has 
been duly read over to a capable testator on the occasion of its 
execution, or that its contents were brought to his notice in any 
other way is, when coupled with the execution thereof, held to 
be conclusive evidence that he approved as well as knew all 
the contents thereof, the position is somewhat different when the 
will is that of an illiterate person ;in such a case the ordinary 
rule that it is essential to the validity of a will that at’ the time 
of its execution the testator should know and approve of its 
contents, must be strictly followed, and the Court must be 
satisfied beyond any doubt that the whole of the will was read 
over to the testator before its execution, or that the testator had 
at such time knowledge of every provision of the will, As was 
pointed out by Baron Martin in Haddock v. Trotman (3) it is not 
sufficient to support a devise, thatthe testator knew that he 
was signing his will and disposing of his property, it must also be 
shown, that the particular devise expresses his mind and will. If 
therefore we find that a particular disposition has the approval of 


1866) L. R.1 P & D. 116. (2) (1875) L. R. 7 H. L. 448. 
uo (3) (1857) 1 F & F. 31. 


` 


Vor. L] HIGH COURT. 


the testator, but another one has not, the whole will need not 
‘necessarily be rejected. It was laid down by their Lordships of the 
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Judicial Committee in the case of Rhodes v. Rhodes (1),that where Girish Chandra De 


a portion of a will has been introduced: through fraud or in- 
advertence, such portion may be rejected and probate granted of 
the remainder, if the two are severable. In this case Lord Black- 


burn in delivering the judgment of the Judicial Committee placed | 


reliance upon the decision of Sir Cresswell Cresswell in the case of 
Jn the goods ‘of Duane(2),in which that learned Judge had held that 
_ where a clause is introduced in a testamentary paper, and the 
testator executes the document, not having given any instructions 
for and being ignorant of the existence of such clause, it forms no 
. part of the will of the deceased, and probate should be granted of 
the remainder of the paper omitting that clause. This view is 
supported by the decision of the House of Lords, in the case of 
Trimlestown v, D'Alton (3), where Lord Chancellor Eldon held that 


a will may be valid as to some parts and invalid as to others, may _ 


be good as to one party and bad as to another, and probate may 
be granted accordingly. See also, d//en v. McPherson (4) and 
Morrell v. Morrell is), in which latter case the court directed pro- 
_bate to issue of a will after striking out a certain word which had 
been inserted without the knowledge of the testator. That this 
view of the law is applicable to India, is clear from the language 
of Sec. 48 of the.Indian Succession Act (which is made applicable 
to Hindus by the Hindu Wills Act) and also from the decision of 
this Court in the case of Kedar Nath Mitter v. Sarojini Dassi (6), 
where it was held that probate van be granted of a portion of a 
will, and that where the contents of a lost will are not completely 
proved, probate can be granted tothe extent to which they are proved. 

We accordingly direct that the judgment and decree of the 
Court below be set aside, and probate be granted to the peti- 
tioner of the will dated the 16th Sraban 1304, and of the codicil 
dated the 27th Aswin 1304, after striking out from the will, the 
whole of paragraph 1, the words “ other than those mentioned 
in the foregoing paragraph 1, namely those mentioned in the 
schedules Nos. t and below” in paragraph 2, and the whole 
of paragraph 6. As the caveators have failed in their main 
objection that the will and the codicil were forgeries, we 
direct that each patty do bear his own costs of this litigation. 
H, P. C; N. K. B. Appeal allowed. 


{1) (1882) 7 App. Cas. 192. (2) (1862) 2 Sw. & T. 590. 

(3) (1827) 1 Dow. & Cl. 85 ; r Bligh. N. S. 427. 

(4) (1847) 1 H. L. C. 191. % (1882) 7 P. D. 68. 
(6) (1899) 3. C. W. N. 617. 
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Before Sir Poe W. Maclean, E. C.J. E. Chief Fustice and 
Mr. Fustice Geidt. - 
ATUL KRISHNA GHOSE 
v. 
NRIPENDRO NARAIN GHOSE* 
Code of Civil Procedure (XIV of 1882) $. penen Tenancy Act (VII 


of 1885) s8. 6r and 63.—Omission to sue for the rent of the period, between deposit 
and sxit—effect of. 


Deposit of rent under the Bengal Tenancy Act (VIII of 1885), section 
61, must be treated as equivalent topart payment. Notice of deposit 
under section 63 of the Act does not give a fresh and independent cause 
of action in respect of the balance then due. In a suit for such balance, 
the landlord is obliged, under section 43 of the Civil procedure Code, 
to include a claim for all arrears of rent due at the time of institution. 

Appeal by the Plaintiff. 
Suit for arrears of rent. 
The facts of the case appear sufficiently from the judgment. 


Dr. Asutosh Mookerzee (with him Babus Mahendra Nath Roy, 


, Mukunda Nath Roy and Fnanendranath Bose) for the Appellant. 


Dr. Rash Behary Ghose (with him Babus Fogesh Chandra 
Roy, Upendra Gopal Mitra and Sarat Chandra Ghose) for the 
Respondent. 


The judgments of the Court were as follows :— 

Maclean C. J.—I should have been glad if I could have seen 
my way to reversing the decision of the Court below as I think 
that the plaintiff has been placed in rather an unfortunate position. 

The suit is one for twenty months’ rent from Baisakh 1306 to 
Aughran 1307, which corresponds with the period from April 
1899 till November 1900, The defendant, the tenant, ‘sets up 
substantially that as regards the frst seven months of the period 
for which the rent is claimed,—that would be from April 1899 
to November 1899,—the claim is barred under the provisions of 
section 43 of the Code of Civil Procedurg. The facts apparently 
are these: On the 9th of May 1899, the defendant applied - 
under section 61 of the Bengal Tenancy Act and deposited in 
Court what he alleged was the amount of rent then due, which 
he said he had tendered to the landlord and acceptance 
had been refused. On the 15th of June 1899, notice was 


* Appeal from Original Decree No. 192 of 1901, against the decree of 
Babu Hemanga Chandra Bose, Subordinate Judge, Hughli, dated the 
25th April 1901. } > 


Vou. L] ` HIGH COURT. 

served upon the landlord, the plaintiff, under section 63 of the same 
Act, and on the 13th of June 1899, the plaintiff withdrew the 
money so deposited under protest. And, on the 23rd of Novem- 
ber 1899, he brought a suit for the balance, a very small sum, 
something between 100 and 150 rupees, and a decree was made in 
that suit on the 14th of May 1900. On the 17th of December 
1900, he institutes the present suit claiming rent for the period I 
have stated: and the defence with respect to the seven months 
.is that which I have referred to. 


The sole question is whether under these circumstances, the 
plaintiff ought not to have claimed in his suit of the 23rd of 


November 1899, in addition to the small balance I have referred to, - 


the seven months’ rent between April and November of that year. 
If there had been no deposit by the defendant of the rent in 
question, it could scarcely be contested that in this suit of N ovem- 
ber 1899, the plaintiff must have claimed all rent due up to that 
date. Does the fact of the deposit, under the statutory provisions 
to which I have referred, make in effect any difference ? If instead 
of this deposit, there had been a mere part payment of the rent, 
there being a dispute as to the actual amount due, the plaintiff 
when he brought his suit in November 1899, must have claimed 
-all arrears then due. This was not contested. The deposit must, 
I think, be treated as equivalent to part payment and cannot be 
regarded as giving the plaintiff any higher right than he would 
have in the case of part payment. So far as the application of 
ec. 43 goes, the plaintiff isin no better position than if there 
had been a part payment. 


It has however been ingeniously argued for the appellant that, 
by reason of the fact that notice was given under section 63 of the 
Bengal Tenancy Act, tothe: plaintiff, a fresh and independent 
cause of action accrued to the plaintiff in respect of the balance 
then due, which enabled him to sue separately for that balance, 
without also suing for any arrears of rent then due when he 
brought his suit. I am unable to accept this view. When he 
brought his suit in November 1899, hiscause of action was the 
non-payment of certain arrears of such rent, for it was for arrears 
of rent that he was in fact suing, and in that suit, having regard 
to Sec. 43 of the Code, he was, I think, obliged to claim all arrears 
of rent then due. The appeal must be dismissed with costs, 
hearing fee, five gold mohurs, 

Geidt J.—I concur. 


B. L, ©. ; l Appeal dismissed. 
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Before Sth Frautis W. Maclean, K. C. I. E., Chief Fustice and 
Mr. Fustice Holmwood. 


SUJJAD AHMED CHOWDHURY AND ANOTHER 
v. 


GANGA CHARAN GHOSE* 


Landlord and Tenani—Repudiution of title —Hjeotment—Notive—A ppeul, 
setting up fresh case tn, 

In a suit brought by the plaintiffs for ejectment against the defend- 
ant described as a trespasser, he repudiated the plaintiffs’ title 
altogether, and set up a title in himself. His. plea, however, was 
found to be fraudulent: . : 

Held, that the defendant could not be allowed to set up an entirely 
fresh and inconsistent case in appeal, and say that he was a tenant, 
and as such entitled to six months’ notice. He was liable'to ejectment 
without any notice, as a trespasser. i 

Kali Krisksa Tagore v. Golam Ally, (1) Unhamma Devi v. Vatkunta 
Hedge (2) and Vithe v. Dhondi (3) distinguished. 

Appeal by the Plaintiffs. Se 

Suit for ejectment. 

The facts of the case appear sufficiently from the judgment of 
Maclean C. J. 

Dr. Rash Behary Ghose and elt Nalini Ranjan Chattersé 
for the Appellants. 

Babu Saroda Prasanna Roy for the Respondent, 

The following judgments were delivered :— 


r A 5 P & 
Maclean C. J.—It is very important in a case of this class to” 


see upon what issues the parties really went to trial. The case of 
the plaintiffs is reasonably clear, They sue both as zemindars and 
as putnidars of the property in question. They say that the 
defendant is a trespasser and seek to eject him, There is no 
suggestion in the plaint that the defendant is a tenant of the 
plaintiffs. - 

The defence is in the clearest terms : The defendant says “you, 
the Plaintiff, are not the Zemindar, nor are you the Putnidar.—I 
am the Putnidar. I obtained a putni, in the year 1296 froma lady who 
was competent to grantme the putni, and Ihave been putnidar ever 


since. As to your being zemindar, I deny it altogether. In fact - 


* Appeal from Appellate Decree No. 535 of 1902 against the decree 
of J. E. Webster Esq, District Judge of Murshidabad, dated the 14th 
December 1901, reversing that of Babu Jadu Nath Das, Subordinate 
Judge of that district, dated the 17th June 1901. 


(1) (1886) I. L.-R. 13 Calc, 248. (2) (1893) I. L. R. 17 Mad. 218. 
(3) (1890) I. L. R. 15 Bom. 407. 
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I` go so far as tosay that you have no right to the zemindari. 
This is what the defendant says. He never sets up that he is 
the tenant of the plaintiffs. Neither inthe plaint nor in the 
defence, do we find any suggestion of any tenancy. The issue 
was clear, who had the putni right ? 


The Subordinate Judge has found asa fact thatthe defendant 
was a party toa gigantic fraud in setting up that be was the putnidar. 

The District Judge in effect takes the same view, and holds that 
the appellant has not proved putnititle. But hegoes on to say 
that, in as much as thedefendant has been in possession for ten 
years after the expiry of an ijara term, and paid rent, he ought to 
be treated asa yearly tenant ‘holding over, and sò entitled toa 
proper notice before the tenancy can be determined and himself 
ejected. Buthe came to that conclusion with regret, because he 
also found thatthe defendant had conspired to set up a false title. 
The case which the District Judge has made for the defendant was 
- never the defendant's case, although. no doubt there was an issue as 
to notice, which, having regard to thereal casefor both parties, 
would appear to be rather out of place. The plaintiffs seem to have 
given some notice ex majori cautela, at the same time alleging 
that the defendant wasnot entitledto it. The plaintiffs never ad- 
mitted that the defendant was their tenant, and the defendant never 
set up that he was ; he set up an entirely different, and what turned 
. out to be, an absolutely fraudulent case. In these circumstances, I 
do not see how, challenging as he did the right ofthe plaintiffs both 
as zemindars andas putnidars, the defendant can be allowed to 
set upan entirely fresh and inconsistent case, and say that he was 
a tenant and entitled to six months’ notice. The plaintiffs, be it re- 
membered, do not resttheir case uponthe ground that they are 
entitled tm ejectthe defendant on the ground of forfeiture : they 
say he was never their tenant, and the defendant never says he was. 
The case of Kali Krishna Tagore y. Golam Ally (1), has been relied 
“upon. That caseis distinguishable from the present. There the 
defendant repudiated the particular holdiag which the plaintiff attri- 
buted to him, but he did not question the' plaintiff’s right.to receive 
the rent, and therefore he did not, in any sense, repudiate the land- 
lord’s title. It seems to have been common ground that the defend- 
ant was a tenant:.it was the nature of the tenancy which was 
in dispute. Soagain in the case of Unhamma Devt v. Vatkunta 
Hegde (2), the plaintiff had treated the defendants as tenants, and it 
was held that, although the tenants bad set up a particular kind of 


(1) (1886) l. L. R. 13 Cale. 248. (2) - (1893) I. L. R. 17 Mad. 218. 
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tenancy which they failed to prove, they were not thereby prevent- 
ed from showing that they were in fact tenfffits and entitled to © 
notice, and that there was no denial of their landlord's title so as to 
work a forfeiture. The same observation applies to the case of 
Vithu v. Dhondi (1) where the plaintiff treated the defendants 
as tenants and no valid notice had been given. In the present 
case, there is no question of forfeiture, and neither party set up 
atenancy. Thereal issue was very different. 

The appeal therefore is allowed, the decree of the District Judge 
is set aside and that of the Suborinate Judge restored with costs 

Holmwood J.—I agree. 

N. K. B eo Appeal allowed. 

(1) (1890) I. L. Re 15 Bom. 407. 


? 





Before Mr. Fustice Harington and Mr. Fustice Mookerjee. 
~ TOKHAN SINGH AND OTHERS 
v. 
GIRWAR SINGH anp orugrs* 


Appeal to His Majesty in Counctl—Security bornd—Transfer of Property ` 
Act (IV of 1882), Seos, 58, 67, 99-—Civtl Procedure Code (XIV of 1882), Seo, 
610—Costs allowed in Order in Conncil—lnterest thereon. 

The Judgment-debtors, who were appellants in a case before the 
Privy Council, executed a security bond -in favour of the Registrar, 
High Court, for costs of the respondents: The appeal to the Privy 
Council was dismissed and the Order in Council directéd the appellants 
to pay respondents’ costs. The Registrar assigned the bond in favour of 
the respondents who wanted to bring the properties comprised therein 
to sale in execution of the Order in Council and also claimed interest 
on the costs awarded : 

Helda—The security bond was a deed of mortgage and the respon- 
dents, after the assignment, were mortgagees within the meaning of 


section 99 of the Transfer of Property Act and they could not therefore 
-sell the properties comprised in the bond in execution of the Order in 


Council without bringing a suit under s. 67 of the Transfer of Property 
Act. Girindra Nath v. Bgoy Gopal (1), relied on. i 

Janki Kuwar v. Sarup Rasi (2) dissented from. . 

Held further—No interest on costs having been allowed by the Order 
in Council, it was not competent to any Court in India to award 
interest. Dakkina Mohon v. Saroda Mohon (3), and Forester v. The Seoretary 
of State (4) relied on. . 

* Appeal from Original Order No. 309 of 1903 against an order of 
Babu Mati Lal Haldar, Subordinate Judge, Monghyr, dated the 12th 
August 1903 


L. L. R. 26 Calc. 246. (3) (1896) L. L. R. 23 Calc. 357. 
fa (aas) LL. R. 17 AN. 99. (4) (1877) L. R. 4 LA. 1375 LOR. 3 Calc. 161.. 
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Appeal by the Judgment debtors. 


' Application for sale of properties, covered by a security 
bond under section 602 C. P. C. in execution of an Order for 
costs. y 


The judgment debtors, Tokhan Singh and othefs were appel- 
lants in Privy Council Appeal No. 43 of 1891 and on the 13th Ja- 
nuary 1892 they executed a security bond for Rs. 4000 in favour 
ofthe Registrar, High Gourt for the costs of the respondents to 
that appeal.. The material portion of the bond will be found 
quoted in the judgment of Harington J. The bond was attested 
by two witnesses and duly registered. The Privy Council appeal 
was dismissed by order of His Majesty in Council dated the 
13th May 1901. The material portion of the order. is as follows, 

. “It is hereby ordered that the appeal be and the same is hereby 
dismissed for non-prosecution. And the appellants are to pay to 
the respondents their costs of this appeal incurred in the said 
High Court and the sum of three hundred and seventy five pounds 
five shillings and six pence sterling for the costs thereof in Eng- 
land.” The said Order in Council having been transntitted to 
India, the respondents decree-holders on the 31st March 1903 
applied in the Court of the Subordinate Judge of Monghyr, in 
Execution Case No. 156 of 1903, for execution of the said Order 
for costs and for interest thereon from the 13th May 1991 to 
‘art March 1903 amounting in all to Rs. 6163-15as., and prayed 
that thesaid amount might be recovered by sale of the properties 
comprised in the security bond of the 13th January tgo2 of which 
they had obtained an assignment from the Registrar, High Court, 


: The Subordinate Judge issued sale proclamation and fixed 1oth . 


August as the date for the sale. On the 8th August 1903 the 
judgment debtors Tokhan Singh and others filed an objection 
and it was urged on their behalf (1) that the decree-holders 
were not allowed interest on costs by their Lordships of the 
Privy Council and they were not therefore entitled to interest, 
(2) that the decree-holders could not in this execution sell the 
properties’given in security for their costs of. the appeal before 
His Majesty’s Privy Council, having regard to section 99 of the 
Transfer of Property Act without bringing a suit under Sec. 67 
of that Act. The Subordinate Judge disallowed both the 
objections by his order dated the 12th August 1903. On the 
second point he held,—“but clause 3 of section 610, Civil 
Procedure Code takes this case out of the operation of the 
Transfer of Property Act and ‘enables the decree-holder to sell 


119 


CivIL 
~ 1905 
Tokhan Singh 
v, + 
Girwar Singh 


Girwar Singh 


i THE CALCUTTA LAW JOURNAL. [VoL T; 
the properties for realization of costs.” Against that order, the 
judgment debtors filed the present appeal to the High Court. 

Babu Khetra Mokon Sen for the Appellants :—The security 
bond in this case is clearly a mortgage, within the meaning of 
section 58, Transfer of Property Act. By this bond interest in 
specific immoveable property has been transferred in favour of 
the Registrar, High Court, with a view to secure a future debt, 
viz. the judgment debt that might be created by Order of His 
Majesty in Council. See the case of Girindra Nath v. Bijoy 
Gopal (1). Then the Respondents decree-holders, obtained an 
assignment of the mortgage from the Registrar of the High 
Court who was the original mortgagee and they are therefore 


‘mortgagees within the meaning of section 99 of the Transfer of 


Property Act. They have a money decree for costs against my 
clients. The Order of His Majesty in Council does not direct , 
the sale of the properties covered by the security bond. The 
decree-holders are trying to sell the properties of which they 
are now the mortgagees in execution of their decree for money 
which does not arise under the mortgage. So they must bring 
a suit under section 67 0f the Transfer of Property Act and cannot 
proceed against the properties in the present execution proceeding. 

Sec. 610, Civil Procedure Code does not take the case out of 
the operation of the Transfer of Property Act. The appellants 
themselves executed the security bond and not a third party. 
The order of the Privy Council does not direct sale of the pro- 
perties. Section 610 cl. (3) does not stand in my way. The 
section only lays down that the Order in Council should be 
executed in the manner and according tothe rules applicable to 
execution of original decrees. There is no provision for exempt- 
ing’ the holder of the security bond, which is a mortgage, from 
following the ordinary procedure. As tothe second point viz., 
‘interest’ on costs, the order of His Majesty in Council is clear. 
The cases of Dakhina' Mohon v. Saroda Mohon (2) and Forester y, 
Secretary of State (3) are conclusive on the point, 

Babu Jogesh Chandra Roy (Babu Digamber Chatterjee with 
him) for the Respondents :—The case of Girindra Nath x. Bijoy 
Gopal (1) did not decide the exact point now raised. 

[Mooxgrjze J.—The principle underlying the decision clearly 
applies.] j 

I submit the case of Fanki Kuar v. Sarup Rani (4) is exactly in 
point. It lays down that section 99 of the Transfer of Property Act 


: (1) (1898) I. L. R. 26 Calc. ae 
B (1896) I. L. R. 23 Calc. 357 KS (1895) I. L. R. 17 All. 99. 
(3) (1877) I. L. R. 3. Cale. 101; L.R, 4L A. 137. z 
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has no application to the enforcement by a process of the Court 
of a security bond given for performance of a decree. The case 
of Bans Bakadurv. Mughla Begam (1) is also in my favor. 


[MookErjEE J.—The case in 17 All, 99 does not give any 
reason ; moreover the case is based on I. L. R., 2 All., 604 which 
was decided before the Transfer of Property Act was passed.] 


The recent case of Shyam Sundar v. Baypat, (2) ‘is also 
in favor of my contention. See also Sec. 253 and also Secs. 549 
and 610 C. P. C. as amended by Act VII of 1888. 


([MookerjgE J.—The learned Judges held that the particular 
security bond in that case was not a mortgage. The bond was 
not executed in favour of any body but in favour of the Court. 
See also the observations in the judgment at page 916, para. 2 of 
the report in 7 C, W. N. “If he be such a mortgagee, no doubt, he 
cannot sell the property comprised in the mortgage without obtain- 
ing a decree under Sec. 67 of the Transfer of Property Act.”] 


Then I submit the view now taken by your Lordships is 
against the practice which had been followed in such cases fora 
period of over twenty-five years. The procedure suggested now 

‘will cause great hardship and inconvenience to decree-holders. 


[HARINGTION J.—There is nothing to prevent you selling the 
security bond itself in execution.] 


[MooxerJgkE J.—Moreover there may be prior or subsequent 
mortgagees of the property comprised in the security bond or 
there may be other persons otherwise interested in the same and 
if you sell the propetry behind their back or without following 
the procedure laid down in the Transfer of Property Act, it will 
lead to complication and unnecessary litigation.] 


Babu Khetra Mohon Sen was not called upon to reply. C. A, V. 
The following judgments were delivered :— 


Harington J.—This is an appeal against an order of the Sub- 
Judge of Monghyr disallowing an objection by the judgment- 
debtor and directing certain property to be sold'in execution of 
a decree. i z 

The judgment-debtor had as appellants preferred an appeal to 
Her Late Majesty in Council and had executed a security bond to 
the amount of Rs. 4000 as security for the respondents’ costs. 

The respondents now desire to enforce that security by selling in 
execution of their decree for costs the property comprised in it. The 


(1) as I. L. R. 2 All. 604. 
(2) (1903) 7 C. W. N. 914; L L. R 30 Calc, 1060. 
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appellants objected that the property could only be sold after a 
decree in a regular suit. This objection was overruled. The 
judgment debtors thereupon appealed to this Court. 

In my opinion the appeal must be allowed. The security bond 
is addressed to the Registrar and the material portion is as follows : 
“We the appellants to England of our own free will and accord put 
a portion of our Zemindari milkiat, as per schedule given below, of 
which we are in possession without the participation or inter- 
ference on the part of any person and which is worth Rs. 20,000 
in security for the Rs. 4,000 being the amount of costs of the 
respondents to England (stipulating) that till the passing of an 
order by the Privy Council, we or our heirs and representatives 
shall not execute any deed of sale, mortgage or ticca potta or 
create encumbrance of any other kind and that if we or they do 
any such thing, it shall be null and void and inadmissible in a 
Court of Justice.” 

In my opinion the effect of this bond is to transfer to the 
Registrar an interest in specific immoveable properties to secure 
a future debt which may become due from the appellants to the 
respondents and as such it is a mortgage-within section 58 of the 
Transfer of Property Act. 

A similar question arose with reference to a bond given as 
security for costs in the case of Girindra Nath Mukerjee v. Bejoy 
Gopal Mukerjee (1), in which it was held that the security bond 
was a mortgage within section 58 of the Transfer of Property Act 
and therefore had to be attested by two witnesses in accordance 
with section 59 of that Act. If it be once conceded that what 
the appellants have done is to mortgage their interest in their 
Zemindari, then by section 99 of the Transfer of Property Act 
the mortgagee is not entitled to bring that interest to sale with- 
out a regular suit under Sec. 67 unless he can show that by some 
provision of law this mortgage is excepted from the operation 
of that statute. 

The respondents relied on a casein 7 C. W. N., 914 as showing 
that the property comprised ina security bond can be sold with- 
out suit, but in that case it was held that tke particular security bond 
then before the Court did not create a mortgage, because it did 
not purport to transfer an interest to any person. It is not there« 
fore an authority for respondents’ contention. 

It is also argued that it was not theintention of the legislature 
that a successful respondent should be driven to a suit to enable him 
to realize his security and the provisions of section 610, Civil Pro- 
cedure Code, were relied on. That section only enables a decree for 

(1) (1898) I.L. R. 26 Calc. 246. f - 
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costs to be executed against a surety in the same manner as it 
might be executed against an appellant and does not touch the 
question raised in this case. 

I think it is fallacious to say that the mortgagee is driven to a 

suit. The interest of a mortgagee may be sold, there is nothing 
to prevent the Registrar assigning the mortgagee’s interest under 
the security bond for valuable consideration ‘and leaving the 
assignee to sue on the mortgage. 

The Subordinate Judge has in fact treated the security bond 
as though it contained a power of sale valid under Sec. 69 of the 
Transfer of Property Act: it in fact contains no such power: if it 
had, the power would not have been valid under Sec. 69. 

There is another objection taken by the appellant viz., that the 
Subjudge had no power to allow interest on the costs to which the 
judgment creditors are entitled. This objection is well founded. 

For these reasons I consider that the appeal must be allowed 
with costs which we assess at 5 gold mohurs. 

Mookerjee J.—I agree with my learned brother that the order 
made by the Court below in this case must be reversed, In the first 
place it is quite clear that the security bond creates a valid mort- 
gage as defined in section 58 of the Transfer of Property Act, in as 
much as it effects the transfer of an interest in specific immove- 
able property to the Registrar of this court for the benefit of the 
respondents with a view to secure a future debt viz., a judgment 
debt that might be created by the Order of Her Majesty in Council. 
This conclusion is in accordance with the case of Girindra Nath 
Mukerjee v. Bejoy Gopal Mukerjee (1) which appears to me 
to be well founded on principle and was followed in Abdul Karim 
v. Salmun (2) although it was dissented from in Ramys'v. Bai 
Parvati (3) and in Ganga Det v. Shiam Sunder (4). As the 
respondents for whose benefit the security was given have subse- 
quently obtained an assignment of the mortgage trom the Regis- 
trar, it follows that they are now the mortgagees within the 
meaning of section’99 of the Transfer of Property Act. The 
question, therefore, necessarily arises whether the respondents 
who desire to obtain execution of the Order of His Majesty in 
Council in so far as such Order awards costs to them, are entitled 
to bring the properties comprised in the security to sale, other- 
wise than by instituting a suit under section 67 of the Transfer 
of Property Act. I feel no hesitation that this. question, must 
be answered in favour of the present appellants, as all the 


(1) (1898) I.L. R. 26 Oalc. 246. (3) (1902) L L. R. 27 Bom. ar. 
(a) (1899) I L, R. 27 Calc. 199 & TA à, W. Naor gi 
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elements which are-‘necessary to make section 99 of the Transfer 


of Property Act applicable, are present here. The mortgagee, in 
execution of a decree for satisfaction of a claim which does not 
arise under the mortgage, seeks to sell the mortgaged properties ; 
the Order of His Majesty in Council does not direct the sale of 
these properties, and, under section 610 of the Civil Procedure 
Code, it has to be executed inthe manner and according to the 
rules applicable to the execution of original decrees of the primary 
Court ; the property, therefore, must be attached under section 
274 C. P. C. and, then, an order for sale obtained under section 
284 C. P. C. This is precisely what section 99 of the Trans- 
fer of Property Act says, shall not be done without the institution 
of a suit under section 67 of that Act. The learned vakil for the 
respondents, urges, however, that a more limited construction 
ought to be put upon Sec. 99, and in support of his argument 
places reliance upon the case of Janki Kuarv. Sarud Rani (1), in 
which the learned Judges of the Allahabad High Court held that 
section 99 of the Transfer of Property Act has no application to the. 
enforcement by a process of the court, of asecurity bond given to 
the court for the performance of its decree. I regret I am unable to 
follow this decision which is not supported by any reasons, and, 
seems to me to incorporate into section 99 a limitation inconsistent 
with its clear and perfectly generalterms. As pointed out by their 
Lordships of the Judicial Committee in a recent case, Gokul v. Pud- 
manund (2), “the essence of a Code is to be exhaustive on matters 
in respect of which it declares the law, and, it is not the province 
of a Judge to disregard or go outside the letter of the enactment , 
according to its true construction.” It further appears that the 
case of Bans Bahadur v. Mughla Begam (3) upon which the 
learned Judges of the Allahabad High Court relied, and in which 
the judgment-debtor was permitted to recover the costs allowed 
by the Order of His Majesty in Council, by the attachment and 
sale of the property hypothecated by the sureties, was decided 
before the Transfer of Property Act was passed, and cannot, 
consequently be regarded as an authority, upon the question of 
the construction of Sec. 99 of that Act. 

The learned vakil for the respondents has further contended 
that the view I take is opposed to the decision in Shyam Sunder Lal 
v. Bajpai Jat Narayan, (4) Tam of opinion that this contention is 
not well founded. The decision of the learned Judges in that case 
was, as I understand it, based upon a construction of the security 

(1) (1895) I. L. R. 17 All. |l 99 (2) (1902) I. L. R. 29 Calc. 707. 


(3) (1880) I.L. R.2A 
(4) (1993) I. UR go Cale: 1060; 7 Ġ W. N. 914, 
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bond which had been given under section 545 Civil Procedure 
Code and which, it was held, did not constitute the decree-holder 
a mortgagee. Iam not called upon to consider whether a different 
view of the effect of the security bond might not be taken, but 
assuming that the true effect of the security bond was not to consti- 
tute the decreeholder a mortgagee, the case would be outside the 
scope of section 99 of the Transfer of Property Act. The learned 
Judges however went on to add that if the decree-holder be “ such 
a mortgagee, no doubt, he cannot sell the properties comprised in 


the mortgage without obtaining, in the first instance, a decree’ 


under the provisions of section 67 of the Transfer of Property 

Act.” As I have already held that the security bond in the case 

before us created a valid mortgage, the observations I have just 
- quoted in reality support the view I take. Í 


The learned vakil for the respondents placed some reliance 
upon Sec. 610 C. P. C. which provides, that “in so far as the 
Order awards costs to the respondents, it may be executed against 
a surety therefor, to the extent to which he has rendered himself 
liable, in the same manner asit may be executed against the 
appellant.” He also invited our attention to the terms of sections 
253, 546.and 549 of the Civil Procedure Code. But assuming that 
the decree may be executed against-a surety in the same manneras 
it may be executed against the judgment debtor, the question still 
remains, in what manner it can be executed against the judgment 
debtor. When the security bond as in the present instance 
creates a valid mortgage, the provisions of section 99 of the 
Transfer of Property Act must, I think, be enforced whether the 
bond is given by the judgment debtor himself or by a stranger. 


The learned vakil for the respondents has pressed upon us 
with great earnestness that the view I propose to take is contrary 
to the existing practice, and must cause considerable inconvenience 
to the successful litigant. Assuming that considerations of this 
description are entitled to any weight when the language of the 
Code is clear, it cannot be overlooked that if the contention of the 
respondents is well-fousded, a sale of the hypothecated properties 
in the manner suggested may in some instances lead to compli- 
cations and further litigation. It is quite conceivable, for ins- 
tance, that after a property has been given in security by the 
judgment debtor, an interest may be acquired in it by other 
persons ; if itis sold in execution of the decree for costs, it would in 
such a case be necessarily sold behind the back of persons interes- 
ted, who would have no opportunity of redemotion ; their interest 
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would not be prejudiced by the sale and they would be entitled to 
enforce their claim by independent suits. On the other hand, if 
the mortgagee decreeholder has to institute a suit under section 
67.to enforce the security as required by section 99, all the parties , ` 
interested must be brought before the Court under section 85, 
and their rights would be adjudicated and finally determined by 
a single suit, 

The second point which has been taken on behalf of the appel- 
lants is that the decreeholders are not entitled to claim interest on 
the costs, as no such interest is allowed by the Order of His 
Majesty in Council. This contention is clearly well founded and 
must prevail ; see Dakina Mohon v. Saroda Mohon (1) where it was 
held upon the. authority of Forester v. Secretary of State (2) that 
where interest on costs is not allowed by the Order of Her Majesty 
in Council, such interest cannot be given by any Court in this 
country. 

K. M. S į N. K. B. l Appeal allowed. 


(1) (1896) I. L. R. 23 Calc. 357. 
(2) (1877) L. R. 41. A. 137; L L. R. 3 Calc. 161. 





Before Mr. Fustice Norris and Mr. Fustice Banerjee. 
CHUNDRA KISHORE MUNSHI. 


v, 


DINENDRA NATH SANYAL.* 


Indian Registration Aot( JII of 1877)—Se03. 2}, 24, 45, 26—Date of an 
tastrument—Optional registration—Seo. 17-—Part VII of the Aot, operation of— 


Seo, 77—Desoription, sufficiency of— Euecution—-what amounts to 


Hteld—{1) It is not essential for the registration of a document that 
it should be dated. When a document tendered for registration is, as 
a matter of fact, executed, parol evidence is admissible to prove when 
the execution took place. 

(2) Where a deed gives the names of the Dihis and Chuks of the pro- 
perties comprised therein, but not the names of the Districts wherein they 
are situated, the description is sufficient for they purposes of registration. 

(3) The provisions of Part VII of the Indian Registration Act for 
enfotcing the appearance of executants and witnesses are applicable _ 
to the case of an executant of a document, the registration of which 
is optional, and the refusal of such an executant to admit execution 
gives rise to a cause of action under Sec. 77 of the Act. 

* Appeal from Original Decree No. 56 of 1893 against the decree of 
Babu Shyumbhoo Chunder Nag, Addl. Subordinate Judge of Pabna, 


dated the 11th February 1893. 
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(4) ‘Execution’ of a document means the signing of the document CIVIL 
of the executant’s free will. Where the signature to the document is 1894 
obtained by duress and intimidation, there is no execution. Mututdharee 
Lal vy. Shaik Fuzul Hossein (1), In re the petition of Brindabon Chandra Shaw Chundra I Kishore 
(2), and Ramananda Chetty v. Vejinsam y (3) distinguished. Munshi 


Appeal by the Defendant. Dingndra N = 


Suit to compel registration of a document. 


It appears that disputes had been going on for along time be- 
tween the parties, who were rival Zemind ars, regarding the right to 
collect rent of certain properties. On the 7th June 1891, both the 
plaintiffand the defendant were sent for by thethen Sub-divisional 

_ Officer of Serajgunge, and on their reaching his quarters in the 
morning, the officer asked them to settle their disputes then and 
there and to draw up an agreement. They were also toldthat they 
would not be be allowed to leave the bungalow before they had 
drawn up an agreement. The plaintiff offered certain terms and the 
Sub-divisional Officer considering them very fair, told the defen- 
dant that unless he accepted those terms, he would be sent to 
kajut. Ultimately after being confined for nearly the whole of the 
day in the bungalow without being allowed bathing and fooding, 
the defendant agreed to sign the compromise and the following 
agreement in English was written out by the Sub-divisional Officer, 
signed by the plaintiff and the defendant and witnessed by the Sub- 
divisional Officer aud the Assistant Superintendent of Police :— 

“Agreement between Dinendra Nath Sanyal and Chundra 
Kishore Munshi. 

“Whereas we the undersigned have long been at dispute re- . 
garding the right to collect rent in Dihi Udoykristopur, Dihi 
Fattehpur and Dihi Kasipara, in consequence of which many 
riots have occurred andthe public peace endangered, we have 
now come to the following terms :— 

“In dihi Udoykristopur, the Munshi Zemindars will only 
claim in future 2 annas in place of 4 annas. In Dihi Fattehpur, 
the Munshi Zemindars will only claim three-fourths of 
the 3 annas now in dispute. In Chak Haripur, the Munshi 
Zemindars will give up, the whole ofthe three annas` which 
they claim. In Dihi Kasipara, the Munshi Zemindars shall 
retain the whole 4 annas which they claim. In pursuance 
‘whereof, I, Chundra Kishore Munshi, am signing on behalf 
of Radha Ksihore Munshi and myself. And I, Dinendra 
Nath Sanyal, am signing on behalf of my mother Prosonno 


(£) a 131. (2) (1868) 1. Pe eer eae 
(3) (1889) 4 Mad. H.C. R. 425. 
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Civiu Moyi Debi and myself. I shall also bring’ my former servant 
1894 j Prosonno Kumar Das, whose claims are affected by the above, 
oe ad 
Chundra Kishore to sign the agreement. , i 
Munshi “We shall draw up a full agreement on the above lines, in | 
Dinendrna Nath Which all details shall be settled, and shall file it with the 
Sanyal. signature of.all whose claims are affected in the sub-divisional 


office of Serajgunge, within 10 days, and we shalldo our utmost to 
at once put a stop to all disturbance and disorder in the villages 
concerned.” 

Subsequently the plaintiff, without the knowledge of the defen- 
dant, drew up in Bengali, a schedule of the properties mentioned in 
the above document, containing a description, that is the boun- 
dariesand the districts wherein they were ate) of the said 
properties. 

On the sth October 1891, the plaintiff presented the agreement, 
with the schedule, to the Sub-Registrar of Serajgunge for registra- 

‘tion, at the same time admitting his own execution thereof. The 
defendant did not appear before the Sub-Registrar, and proceedings 
to enforce his attendance under Part VII of the Registration Act 
were unavailing. The Sub-Registrar, thereupon, admitted the 
document to registration as regards the plaintiff, but refused to do 
so as regards the defendant. The plaintiff then appealed to the 
special Sub-Registrar, but that officer affirmed the decision of the” 
Sub-Registrar and dismissed the appeal. 

The plaintiff, then under Sec. 77 of the Act, brought the ere. 
sent suit in the Court of the Subordinate Judge tocompel registra- 

. tion of the document. The learned Subordinate Judge decreed 
the suit and ordered the Sub-Registrar to register the document. 
The defendant thereupon appealed to the High Court. 


The Advocate General Str G. C. Paul), and Babus Sreenath Dass, 
Golap Chandra Sarkar and Sarat Chandra Duitfor the Appellant. 
Babus Sarada Charan Mitra and Dwarka Nath Chakravarts for 
the Respondent. 


The judgment of the Court, after stating the facts as given 
above, proceeded as follows :— 

On the 8th February 1892, the Sub-Registrar admitted the 
agreement to registration as regards the plaintiff, but refused to 
do so as regards the defendant, and recorded the following reason 
for his refusal :— 

“Notwithstanding proceedings were taken for procuring the atten- 
dance ofan executant, Chandra Kishore M unshi of Sherpur, in Bogra, 
he did not appear before me within eight months fromthe date of 
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execution. The registration of it is, therefore, refused as regards 
the executant Chandra Kishore Munshi.” 


The Sub-Registrar’s refusal was based upon the authority of 


the decision of Wilson J. in Radhakissen Rowra Dakna ~. 
Choonee Loll Dutt (1), where it was held that wilful refusal or 


neglect to attend and admit execution was a denial of execution, 
within the meaning of the Act. 


The plaintiff under the provisions of Sec. 73 of the Act, 
appealed from the decision of the Sub-Registrar to the special 
Sub-Registrar. The points which the special Sub-Registrar had 
to inquire into were, (a) whether the agreement had been execu- 
ted by the defendant, and (b) whether the requirements of the 
law for the time being in force had been complied with on the 
part of the plaintiff so as to entitle the agreement to registration. 
To prove the defendant’s execution of the agreement Mr. * * 
- was examined ; unfortunately this gentleman's evidence has not 
been printed, but is thus summarized by the special Sub-Registrar. 

“In regard to the first point, the evidence of Mr. * Sub-divi- 
sional Officer of Serajgunge, bef ore whom Chunder Kishore Munshi 
is said to have executed the document, has been taken. Mr. * 
among other things deposes to the execution of the document by 
Chunder Kishore Munshi and narrates the circumstances under 
which the signature of Chunder Kishore Munshi was secured by 
him. It appears from the deposition of the Sub-divisional Officer 
himself that a considerable pressure was brought to bear upon 
Chunder Kishore in executing the document. His own evidence 
shows that Chunder Kishore had to be detained for nearly a whole 
day in his bungalow on a Sunday last year without being allowed 
bathing and fooding, and that he wasintimidated by him that unless 
he agreed to the terms given by him, and compromised with 
Dinendra Sanyal by a written aggreement executed in his house 
then and there, he would go to Hayat. If the word ‘execution’ 
in the Registration Law means simply signing one’s name irres- 
pective of how and under what circumstances that signature is 
secured, then I think the document was executed by Chunder 
Kishore Munshi, but if it means voluntary execution, execution 
done by one of his own free will, 1 am sure that inthis case that 
execution did not take place.” 

Upon the second point the special Sub-Registrar held that the 
requirements of the law for the time being in force had not been 
complied with in two particulars ; he found that the agreement was 


(1) (1879) I. L. R. 5 Cale. 445. 
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Civil not dated, and held that dating was essential for the purposes of 

1804 Secs. 23, 24, 25 and 26 of the Act ; he also held that sufficient 

Chun dra Kishore scription of the property was not given in the agreement as 

Munshi required by Sec. 21 (a) read with Sec. 22 ; he refused to consider 
Dinendia Nath the schedule as a part of the agreement. ; 

Sanyal. On the grounds, therefore, tha? under the circumstances the 


defendant’s signature of the agreement was not an “execution” 
thereof within the meaning of the Act, and that two require- 
ments of the law for the time being in force had not been complied 
with, the special Sub-Registrar affirmed the decision of the 
Sub-Registrar and dismissed the appeal. 

The plaintiff then under the provisions of Sec. 77 of the Act 
instituted a suit in the Court of the Subordinate Judge of Pabna 
and Bogra for a decree directing the agreement to be registered, 

The Subordinate Judge framed the following issues viz, 1st—Is 
the suit maintainable under Sec, 77 of the Registration Act ? 2nd 
—lIs the deed incomplete? If so, is Sec, 21 of the Act a bar to its re- 
gistration ? 3rd—Was the deed taken against free will and consent, 
by undue influence, intimidation, misrepresentation and fraud ? 

Upon the first issue the Subordinate Judge held, upon the 
authority of the case cited above, that the defendant's wilful 
refusal to attend to admit execution of the agreement was a 
denial of executiou within the meaning of the Act, and that the 
suit was maintainable. y 
_ . Upon the second issue the Subordinate Judge’s finding was 
that the deed seems to be incomplete in itself. The incomplète- 
ness was that the de@d was not dated; but the Subordinate 
Judge held that there was no necessity for the date of execution 
to appear on the agreement ; that parol evidence was admissible 
to show when, as a matter of fact, it was executed, and he found 
upon the evidence that it was executed on the 7th June 1891. 
The description of the property contained in the agreement, 
excluding the schedule, was held to be sufficient. 

The third issue was left undetermined. The factum of the 
signing of the agreement by the defendant being proved was, 
the Subordinate Judge thought, “sufficiéut for the purpose of 
the determination of the suit.” 

In the result the suit was decreed, and the Sub-Registrar 
directed to register the agreement; against this decision the 
defendant appeals. 

In support of the appeal four points were urged by the seeped 
Advocate General ; 1st, that the Subordinate Judge was wrong in 
holding that there was no necessity for the agreement to be dated ; 


VoL. L] HIGH COURT. 


2nd, that he was wrong in holding the description to be sufficient ; 
3rd, that as the agreement was a document, registration of which 
was optional, it coming within clause (4) of Sec. 17, the defendant 
was under no obligation to appear and admit execution, and that 
the Sub-Registrar had no power to put in force the provisions of 
Part VII of the Act to compel his attendance, and that, therefore, 
the defendant could not be said to have refused to admit execution, 
and that, consequently, no suit to compel registration would lie ; 
4th, that the evidence upon the record conclusively proved that 
the defendant's signature to the agreement was obtained by duress 
and intimidation, and that a signature thus obtained could not be 
held to be “an execution” of the agreement within the meaning 
of the Registration Act. We do not think there is any force in 
the first three contentions. 

The provisions with regard to due time of presentation of a 
document for registration are contained in Part IV (Secs. 23 to 
27) of the Act. There is nothing in these sections requiring a 
document presented for registration to be dated. 

Sec. 23 provides :— 

“ Subject to the provisions contained in sections 24, 25, and 
26, no document other than a will shall be accepted for registra- 
tion, unless presented for that purpose to the proper officer with- 
in four months from the date of execution, or, in the case of a 
copy of a decree or order, within four months from the day on 
which thedecree or order was made or, where it is appealable, 
within four months from the day on which it becomes final. 

“Provided that, where there are several persons executing a 
document at different times, such document may be presented for 
registration, and re-registration within tour months from the date 
of each execution.” 

Sec. 24 provides :— 

“Tf owing to urgent necessity or unavoidable accident, any 
document executed, or copy of a decree or order made, in British 
India is not presented for registration till after the expiration of 
the time hereinbefore prescribed in that behalt, the Registrar, in 
cases where the delay in presentation does not exceed four months 
may direct that on payment ofa fine not exceeding ten times the 
amount of the proper registration fee, such document shall be 
accepted for registration, 

“ Any application for such direction may be lodged with a 
Sub-Registrar, who shall forthwith forward it to the Registrar to 

whom he is subordinate.” 
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Sec. 25 provides :— 


“ When a document purporting to have been executed by all 
or any of the parties out of British India is not presented for 
registration till after the expiration of the time hereinbefore pres- 
cribed in that behalf, the registering officer, if satisfied, (a) that 
the instrument was so executed, and (6) that it has been presented 
for registration within four months after its arrival in British India, 
may, on payment of the proper registration fee, accept such docu- 
ment for registration.” 


It is clear that documentary or parol evidence would be neces- 
sary to prove when a document executed out of British India 
arrived in’ British India, and we can se no reason whatever why 
such evidence should not be admissible to prove when, as a matter 
of fact, a document tendered for registration was executed. 


In Jn re the petition of Naratnasamt Pillai (1), which was a deci- 
sion ander section 21 of Act XX of 1866, the corresponding section 
to Sec. 21 of the present Registration Act, it was held that the 
only two things absolutely required thereby as conditions, with- 
out compliance with which registration is prohibited, are, first 
that the instrument shall contain description of the property 
sufficient to identify it, and secondly, that if the instrument `con- 
tains a. map, a copy or copies of the map shall accompany the 
instrument when presented for registration ; the other provisions 
of the section were held to be directory only, This decision now 
finds legislative authority in section 22 of the Act. 


We are of opinion that the description of the properties in the 
agreement without the schedule, which was properly excluded from 
consideration by the Subordinate Judge, is sufficient to identify 
them, The case of Baty Nath Tewari v. Sheo Sahoy Bhagut (2), 
relied on by the Special Sub-Registrar,‘tis not,” as the Subordinate 
Judge observes ‘applicable to the facts of the present suit.” The 
third contention was not seriously pressed and when we find 
that Part Vl of the Act, “of presenting documents for Registration - 
deals with documents the registration of «hich is either compul- 
sory or optional,we have no hesitation in holding that the provisions 
of Part VII for “enforcing the appearance of executants and wit- 
nesses” are applicable to the case of an executant of a document the 
registration of which is optional, and that the refusal of such an exe- 
cutant to admit execution gives rise to a cause of action underSec.77, 


.. (1) (1868) 4 M. H. C. R. gy, 
(2) (1891) L L. R., 18 Calc., 556. 
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We now come to the last contention raised by the learned CIviL 
Advocate General. - 1894 


There cannot, we think, bea shade of doubt that the defen- Chandra Kishore 
dant’s signature to the agreement was obtained by duress and Munshi 
intimidation. Mr.” *™s evidence is conclusive on the point ;it Dinendra Nath 
is as follows : [The judgment then quotes the evidence of the Sanyal. 
Sub-divisional Officer in full, showing that duress and intimida- 
tion had actually been resorted to by him.] 


We are of opinion that the defendant’s signing of an agreement 
under these circumstances was not an “execution” thereof within 
the meaning of the Act, indeed it was no “execution” at all. Exe- 
cution must, we think, mean voluntary execution, thesigning of the 
document of the executant’s free will. It could not possibly be 
contended that if, Mr. * * * had forced a fen into the defen- 
dant’s hand, held it there, and by force guided the hand to write 
the signature, that such a signing was ap execution ;in law, there 
isno difference between the two cases. The Subordinate Judge 
relied upon the case of Muinkdharee Laly, Shaik Fuzul Hossein (1) 
and Jn re the petition of Brindaban Chandra Shaw (2) and in 
addition to these two cases, the learned vakil for the appellant called 
our attention to the case of Ramananda Chetty x. Viziasamy (3). 
We do not think these cases help the respondent; they 
only decide that, when execution of the document tendered for 
registration is proved or admitted, the registering officer has no 
authority to consider, any extraneous matters such as, non-receipt 
ofthe fullconsideration, the possible operation ofthe document as ‘ 
regards third parties or the existence of a collateral agreement 
which would render the document of no legal force ; they leave 
entirely untouched the question of what amounts to execution. 

Wethink, therefore; that this appeal must be allowed with costs. 


* * * * » 
N. K. B. Appeal allowed. 
I 1866) 6. W. R. Mis. 131, (1868 PRG; 
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Before Sir Henry T. Prinsep and Mr. Justice Hill. 


RAJAH PUDMANUNDA SINGH AND OTHERS. 
v. 
GHANASHYAM MISSER * 


Bengui Tenancy Act {VII of 1885), Chapter X—Reoord-of-rights—Sees. 
107, 109—~Decision of Revenue officer, uncontested prooeeding— Effect of —Deoree— 
Presumption of accuracy. 

The proceedings referred to in Sec. 107 of the Bengal Tenancy Act 
mean contested proceedings in which there in an adjudication on 
disputed points. The decision of a Revenue officer in an uncontested 
proceeding hasnot the effect ofa decree under that section and the 
entry in the Record-oF-rights pursuant to such decision cannot over-ride 
the effect of a contested Civil Court detree between the same parties. 

The effect of such a decision and entry would be that, under Sec, 
109 of the Act, there would be a presumption in favour of their accuracy 
until the contrary was proved. 

The effect of Sec. 109 of the Tenancy Act which lays down a rule of 
evidence is not to override the rules of res judicata. 


Second Appeal by the Plaintiffs, heardon Review of judg- 
ment, on the application of the Defendant Respondent. 
Suit for arrears of rent. 


Plaintiffs sued to recover arrears of rent of acertain holding 
lying within the ambit of their Zemindary for the years 1302 to 
1304 Moolkee (1895 to 1897) and relied upon an undisputed entry 
in a Settlement Record to show that thé rent of the said holding 
was Rs. 25-2-3p. perannum. The defendant admitted the tenancy 
but pleaded that the yearly rent was not Rs, 25-2-3p. as claimed 
by the plaintiff but Rs. 4-12 as, and further pleaded that in as 
much as there was a previous contested decree of the year 
1890 (że. of a date prior to the settlement proceedings) 


. between the same parties and with respect to the same 


holding forthe rents of the years 1886, 1887, 1888 anda 
part of 1890 in which rent was found to be Rs, 4-12 as., 
the question of the amount of rent was res judicata between 
them. Amongst other matters he pleaded further, that the entry 
in the Settlement Record being an undisputed one and having been 
prepared in hisabsence wasnot binding upon him. The Court of 
first instance gave effect to all of these pleas. On appeal, the lower 


* Appeal from Appellate decree No. 1133 of 1899 against the decree 
of Babu Jogesh Chandra Mitra, ong, District Judge, Purnea, dated the 
zoth April 1898, affirming that of Babu Hem Chandra Mitter, Munsiff, 
Purnea, dated the 23rd December 1897. Heard on Review of judg- 
ment of this Court, dated the 23rd April 1902, on the application of the 


- defendarit respondant, in Civil Rule No, 2876 of 1902. 
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Appellate Court confirmed the decision of the first Court, and held Civil 
further, that it was nót shown by the plaintiffs that the Record-of- 1903 

rights had been finally published. The plaintiffs thereupon pre- RajaPudmanunda 
ferred this second appeal which was originally heard and decreed Singh 

by a Division Bench of this Court on the 23rd April, 1902.* The Ghanashyam 
defendant respondent thereupon applied for a review of judgment Misser, 


and a Rule was issued on the 25th August, 1902 by the learned 
Judges who had heard the appeal, calling upon the plaintiffs 
appellants to shew cause why the application for review of judg- 
ment should not be granted and the appeal re heard. The Rule 
now came on for hearing and was made absolute, the judgment of 
the 23rd April 1902 was set aside and the appeal was re-heard. 


Moulvi Mahomed Yusuf and Babus Provas Chandra Mitter and 
Satlendra Nath Palit for the Appellants, Opposite Parties. 


Babus Saligram Singh and Lal Mohan Ganguly for the 
Respondent Petitioner. 


_ The judgment of the Court was delivered iş 


Hill J.—This is an application for review of our decision of the 
23rd April r902 in Second Appeal No. 1133 of 1898. The ground 
upon which weare asked to review our judgment is that the date 
upon wich we placed reliance as being the date of the final publica- 
tion of the Record-of-rights was inaccurately stated to us by the 
. learned vakil for the appellant, whose contention was that the Re- 
cord-of-rights after final publication, having the effect of a decree 
under the Bengal Tenaney Act, superseded the decree passed 
in the rent suit between the parties on the 15th December, 1890. 
It is now obvious that the learned vakil was in error in stating 
to us that the 13th of January 1894 wasthe date of final publi- 
cation. That date in fact still remains unde:ermined, and, upon 
that ground alone, we think thatthis Rule ought to be made 
absolute, as it was undoubtedly upon the footing of the date 
furnished to us by the appellants’ vakeel, that we decided the 
case in his client’s favour. But we desire to add that, on 
reference to the proceedings set forth in Exhibit I in the case, 
and printed at page 12 df the paper book, it appears that there 
was no contest whatever before the Settlement Officer in 
regard to the matters involved in the suit of 1890. The case, 
therefore, does not fall under section 107 of the Bengal Tenancy 
Act, and the effect of the decision of the Setttlement Officer, 
or rather of the entry in the Record-of-rights on which reliance was 
placed, was not that’of a decree under that section. In point of 


© Vide 6, C. W, N. 914. 
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fact, there was no decision of the Settlement Officer upon any 
contested point. That being so, the only effect that could be 
attached to the entries inthe Record would be that, under section 
tog of the Act, there would be a presumption in favour of their 
accuracy until the contrary was proved. lt was sufficient we think 
for the purpose of rebutting this presumption, that the decree of 
1890 which was passed in a contested suit between the parties 
was put in evidence. The effect of section 109 which lays down 
a rule ofevidence is not in our opinion, to override the rules of 
ves judicata which are of general application, and, until the decree 
of December 1890 was superseded by something of higher effect, 
it remained binding between the parties. For these reasons we 
think that this Rule must be made absolute, our decision of the 
23rd April set aside, and the appeal dismissed with costs. We also 
think that the oposite party should bear the costs of this Rule 
which we assess at three gold mohurs. ` 


`‘ 


Rule made absolute. 


P.C. M.j N. K.B - Appeal dismissed. 


Before Mr. Justice Rampini and Mr. Justice Brett. 
MOHANT RAMA DAS 


v. 


THAKUR SINGH AND oTHERS.* 


Rent—Sust for—Zurpeshgidar of a portion of the holding if liable for the rent 
of the entire holding. 
- A landlord cannot sue his tenants for the rent of a holding and 
at the same time, sue the zurseshgidar from the tenants for the same, 
when such -zsrpeshgidar is in occupation of only a portion of the 
holding. 


~ Appeal by the Zurpeshgidar Defendant No. 8. 
Suit for rent. 


The factssofar as they are necessary fôr the purposes of this 
report may be briefly stated thus :—Defendants Nos.1 to 6 owned 
an occupancy holding under the plaintiff, and they defaulted in the 
payment of rent for the years previous to 1305 F.S. The plaintift 
accordingly brought a suit for recovery ofthe arrears for the years 

* Appeal from Appellate Decree No. 2535 of 1902 against the decree 
of Baby Karuna Das Bose, Subordinate Judge, Sarun, dated the roth 


September 1902, modifying that of Babu Ambika Charan Mozumdar, 
Munsiff, Chupra, dated the 27th March 1902, 


Vor, IL] - O BIGH COURË. 


previous to 1305 F. S. and obtained a decree ; in execution of this 
decree, the plaintiff purchased the holding himself. Plaintiff 
however did not obtain delivery of possession till the end of the 
first half of 1307 F.S. Plaintiff accordingly brought the present 
suit for recovering the arrears due from 1305 F. S. tothe period of 
his obtaining possession ; and in this suit he impleaded defendant 
No. 8, who was a zurpeshgtdar of a portion of the holding, along 
with the tenants, defendants Nos. 1 to 6. The Munsiff granted a 
decree as against the tenant defendants alone and dismissed the 
action as against the surpeshgidar (defendant No. 8). On appeal 
by the plaintiff against that portion of the decree which exempted 
defendant No. 8 from any” liability, the Subordinate Judge held 
that the surpeshgidar was jointly liable with the tenants and 
allowed plaintiffs appeal. Hence this appeal. 


Babu Dwarka Nath Mitter for the Appellant, defendant No. 8 :— 
Isubmit that the decree of the Subordinate Judge making my 
client (who is surpeshytdar of a very small portion of the holding) 
jointly liable with the tenant defendants, is not only erroneous 
in law but is neither just nor equitable. 


The Subordinate Judge speaks of the recognition of the theory 
of joint liability in such cases by this Court, but there are no prece- 
dents of this Court which would justify such an observation. The 
plaintiff does not choose to recognize my client as a tenant of a 
portion of the holding (see the plaint), nor to apportion the rent 


he is to pay, as tenant, for the portionin his occupation, but, at ` 


the same time, he wants to make him liable for the entire rent, 
as if he was a tenant of the entire holding. This is not fair, 


Babu Umakali Mukerjee for the Respondent :—I submit 
that the suit is not a suit for rent but is in reality a suit for damag- 
es for use and occupation and as the value of the appeal is Rs: 
423, a second appeal is barred under Sec. 586 of the Code of 
Civil Procedure. On the merits, I contend that the decree 
of the Subordinate Judge is right. The aurpeshgidar is in possess- 
ion along with the tenant, and there is no reason why he will 
not bear jointly the liabilfty for rent. 


The judgment of the Court was delivered by 


Rampini J.—A preliminary objection has been taken to the 
hearing of this appeal, namely, that the suit in this case is not one 
for rent andthat therefore no second appeal lies under the provi- 
- sions of section 586 of the Code of Civil Procedure. We are of 


opinion, however, that the suitisone for rent and that a second - 
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CIVIL. appeal does lie, to this Court. The suit is one forthe rent ofa 
1905. holding, due from 1305 to theend of the first halfof 1307, that is, 
prior to the date of delivery of possession to the Plaintiff, and 
~ therefore it does not appear to us that a second appeal is barred. 
ae On the merits we have to say that the judgment of the 
Rampini J. Subordinate Judge cannot be sustained. 

The appellant in this Court is the defendant No. 8 only. He 
isthe surpeshgidar of a portion of the holding. The plaintiff 
has sued the old tenants for the rent of the holding and also the 
defendant No. 8 whois in occupation, as aurpeshgtdar of a portion 
of the holding, and the Subordinate Judge has given a decree 
against the defendants Nos. 1 to 6 that is, the tenants, and against 
the surpeshgidar the defendant No. 8, because, he says he should 
have known the risk he was running when he purchased a portion 
of the holding aud that this théory of a joint liability has always 
been recognized in our Courts. But he does not give any authority 
for this view ; and we are aware of no precedents of any of the 
Courts under which a landlord can sue tenants for the rent of the 

~ whole holding and at the same time sue the surpeshgidar also for 
the same, when that surpeshgidar is in occupation of only a small 
portion of the holding. This would not be right and equitable, 
or in accordance with the practice of this Court. 

We therefore set aside the decree of the lower appellate: 
Court, so far as it makes the defendant No. 8 liable for rent. 


z —_—~ 
Mohant Rama Das 
v. 

Thakur Singh. 


D. N. M.j B. M. M, Appeal allowed. 


Before Mr. Justice, Aditra. 
MOHESH MAJHI AND ANOTHER 


“Uy 
CIVIL. PRAN KRISHNA MANDAL AND OTHERS * 


1904 Bengal Tenancy Act (VIII of 1885)—Seo. r81—Oceupancy E 


—w 
— Loe uston. 
Feb, 11, 12, 25. Tenure al usage or cus 


The occupation of land which is included in a Ghatwali tenure and 
which has been held under a Ghatwal for more than 12 years bya 
raiyat, does not necessarily confer on him a right of occupancy. 

The Bengal Tenancy Act does not expressly lay down. any rule of law 
with respect to acquisition of either occupancy ornon-occupancy right in 

* Appeal from Appellate Decree No. 2563 of 1902 against the decree of 

s Babu Jogendra Nath, Ghose Sub-Judge, Bankura dated the 29th August 


1902, reversing that of Babu Satish Chandra Mitra, Additional Munsiff, 
Bishunpore, dated the 13 July 1901. 


No Letters Patent Appeal was preferred against this decision.—Ed. 
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land held by Ghatwals as service tenures, and the incidents of a 
Ghatwali tenure, which are declared by Sec. 181 of that Act-not to be 
affected by the provisions of the Act, are nowhere specified. 


The growth of such rights would seem to be inconsistent with the _ 


nature of service tenures, but a custom or local usage might grow up in 
any local area as to recognition of Occupancy right and such a custom 
might be binding on successive Ghatwals. 

Second Appeal by the Defendants. 


Suit for possession of land. 

Babus Nalini Ranjan Chatterjee and Sarat Chandra Datta for 
the Appellants. 

Babu Joy Gopal Ghosha for the Respondents. 


The facts and the arguments will sufficiently appear from the 
judgment. 


The following judgment was delivered : 


Mitra J.—This is an appeal in a suit for possession of land. 
The land.is included in a Ghatwali tenure which was at one time 
held by one Bhola nath Baj as Ghatwal. He granted a mukarari 
lease of the land to one Gayaram Hari. The plaintiffs are the pur- 
chasers of the interest of Gayaram and it has been found that they 
had been in occupation of the land as raiyats for more than 12 
years before they were dispossessed by the defendants. 


The defendant No. 1 is the present Ghatwal and he contested 
the right of Bholanath, the former Ghatwal, to grant a permanent 
lease to Gayaram. l 


It has been held by both the lower Courts that the lease set 
up by the plaintiffs did not convey a valid right to Gayaram to 
continue in occupation after the removal of the grantor who had 
himself no heritable right in the Ghatwali tenure. The Munsiff 
also held that the plaintiffs had not acquired a right-of occupancy 
by 12 years’ occupation as raiyats. But the Subordinate Judge 
in appeal came to a different conclusion upon the facts, and he 
has held that by occupation for more than 12 years as raiyats, 

` the plaintiffs acquired a right of occupancy. 

The finding as tothe length of possession of the plaintiffs has 
not been and cannot be contested in second appeal, and the only 
question argued before me is that the tenure being Ghatwali, a 
service tenure, the occupation of the plaintiffs as raiyats for more 
than 12 years could not confer a right of occupancy on them. It 
has also been contended that the plaintiffs having pleaded a muka- 
rari title could not fall back upon an occupancy right. This last 
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contention, I think, has not much force and has not been seriously 
pressed. 


The main contention is the first one indicated above. The 
Bengal Tenancy Act does not expressly lay down any rule of law 
with respect to acquisition of either occupaucy or non-occupancy 
right in land held by Ghatwals as service tenures. Section 181 of 
the Act lays down that nothing in it shall affect any incident of a 
Ghatwali or other service tenure. These incidents, however, are 
nowhere specified though the incident with reference to the right 
to transfer or to bequeath is expressly referred to. The section 
evidently contemplates other incidents also and the acquisition of a 
right of occupancy by a raiyat in Ghatwali land may be an 
incident contemplated by that section. The section is contained 
in Chapter XV of the Act which deals with contract and custom. 
A bar to the acquisition of a right of occupancy may be a peculiar 
incident of Ghatwali tenures in Bankura by custom or local usage. 
The matter, however, has not been dealt with in the Lower 
Courts as a question of custom or local usage, ‘that is to say, an 
iricident peculiar to Ghatwali tenures in Bankura depending upon 
proof of custom or local usage irrespective of the rules laid down 
in the Act itself. 


In an unreported case (1) of asimilar nature from the same 
district and relating to Ghatwali lands, it was held that no right 
of occupancy could accrue in Ghatwali landsin Bankura. The 
learned Judges said: ‘ The land is assigned to the Ghatwal 
by way of remuneration for his services and he has the option 
of cultivating it himself or of letting it out, but he cannot 
alienate it nor bind his successors. The land is his so long as 
he holds the office ; and when he dies or otherwise ceases to hold 
the office, the Magistrate appoints a successor and puts hiw in 
possession of the land, and the incidents ofa Ghatwali tenure are 
expressly unaffected by the Bengal Tenancy Act.” Thedistinction 
between the rights acquired by contract and those acquired by the 
operation of a statute as rights of occupancy are, was not expressly, 
referred to by the learned Judges in decidjng that case, and an ap- 


plication was made for a review of judgment. A rule was issued ' 


upon the opposite party to show cause why the application for review 
should not be granted and the rule was subsequently made absolute. 
But on the day fixed forthe second hearing of the appeal no one 
appeared for the appellant and the appeal was. dismissed. The 


(1) f Appeal from Appelldte Decree No. 940 of 1890, decided on the 
25th June 1891. 


. 


Vou. 1] HIGH COURT. 
decision of the Judges was therefore, not final, but it deserves 
considerable respect. : 

That the acquisition of a right of occupancy by a raiyat takes 
away a considerable portion of the interest of the tenure-holder in 
the land cannot be denied. The right is permanent in its character 
and the interest created is substantial. When a next Ghatwal 
takes possession after his appointment, if he is to take the land 
subject to the right of occupancy of the raiyat, he has not all that 
he would otherwise be entitled to asa Ghatwal. The action of 
the previous Ghatwal, in not cultivating the land himself either 
from incapacity or unwillingness or in his not cultivating the land 
‘through hired labour, would thus render the land of less value to 
his successor. If it be once conceded, asit has been by the learn- 
ed vakil for the respondents, that the successor of a Ghatwal takes 
possession of Ghatwali lands free of all incumbrances created by 
his predecessor, 1. e. he is entitled to the possession of the land 
in the same condition as it was at the time of the first creation of 
the tenure, subject to any rights imposed upon it by the Govern- 
ment, it is difficult tosay that the land may be encumbered by 
statutory rights such as rights of occupancy or nonoccupancy. 
The growth of such rights would seem to be inconsistent with 
the nature of service tenures, 

At the same time a custom or local usage might have grown up 
in the district of Bankura or in any particular local area included 
in that district as to recognition of occupancy rights and such `a 
~ custom might be binding on successive Ghatwals. There are in the 
district large number of small Ghatwali tenures and any decision 
by this Court affecting them without proper enquiry as to their inci- 
dents with reference to this particular matter may cause injury to 
either the Ghatwals or to raiyats holding underthem. Iam 
therefore of opinion that notwithstanding that the matter was not 
dealt with by the lower Courts as a peculiar incident of Ghatwali 
tenure depending for decision upon proof of custom or local usage, 
the case should go back to the Munsiff for an enquiry on the point, 
he being at liberty to receive such evidence as the parties may 
adduce. I think each *party must pay his own costs of the 
hearings that have already taken place in the lower appellate 
. Court’ and in this appeal. The costs of the first hearing before 
the Munsiff will abide the result. 

My attention has been drawn to a decision of this Court in a 
case (1) from the same district (Bankura), in which the learned 


(1) pps from Appellate decree No. 2302 of 1875 decided. on the 
a5th June 1877. i 
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Judges held that under Sec. 6 of Act VIII (B. C) of 1869 the tenant 
had acquired a right of occupancy in the land held by him under 
a Ghatwal. The judgment of the learned Judges is based on 
the law as to rights of occupancy as it then stood uncontrolled in 
any way as to Ghatwali tenures. The Bengal Tenancy Act has 
however made an alteration, and though the judgment may be 
used as evidence on the question of custom, I do not think it is 


` now binding as a presedent. 


LM. G; N.K. B. Appeal allowed, Case remanded. 


Before Mr, Justice Mitra and Mr. Justice Pargtter. 
CHOWDHURY THAKUR PROSHAD SHAHI 


v 


MUSST. BHAGBATI KOER * 


Suit for maintenance based upon a contract.—Mitakshara Ch. T, s. 7. paras, 
TARR 2,—Step-mother's share on partition, 

Under the Mitakshara law a step-mother is entitled to a share on a 
partition amongst the sons. 

By a contract of the rath May 1890 the uterine sons and the step-son 
of the plaintiff agreed to pay Rs 700 to her annually for her expenses 


` of charitable acts and maintenance. The plaintiff was not a party 


to the contract, but accepted and acted upon it. 
Held, that the plaintiff having accepted and acted upon the terms 
was, to all intents and purposes, a party to the contract and could 


enforce the same. 
Damootur Misser v, Senaduity Misrain (1) followed. 


Appeal by the Defendant. 

Suit for maintenance based upon an agreement. : 

The facts of the case so far as they are necessary for the pur- ` 
poses of this report are as follows : 

One Chowdhry Ram Sarun Shahi died in the year 1292 F. S. 
leaving the plaintiff Musst. Bhagbati Koer his widow, the defen- 
dant Chowdhury Thakur Proshad Shahi a son by a predeceased 
wife and Babus Harihar Prasad Shahi, Dwarka Prosad Shahi 
and Mathura Prasad Shahi, sons born of the plaintif. 
Mathura Prosad Shahi subsequently died. By an Ækrarna- 
mah dated the 12th May 1890 the three surviving sons 
who were step-brothers agreed to come to a partition of 


* Appeal from Appellate Decree No 1189 of 1902 against the decree 
of Babu Biprodas Chatterjee, Subordinate Jaudge, Mozafferpur, dated 
the 18th March 1902, modifying that of Babu Bimola Charan Mozumdar, 
Munsiff, Mozafferpur, dated the 9th December, 1901, 


(1) (1882) I, L. R. 8 Calc. 537. 
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the joint ancestral properties and as regards the plaintiff the agree- 
ment-was that they should pay Rs. 700 annually for her expenses 
of charitable acts and maintenance. The defendant Thakur 
Proshad Shahi not having paid his share of the maintenance the 
plaintiff on one occasion sued upon the contract and got a decree 
for maintenance and recovered the amount by execution against 
the present defendant. The present action was for recovery of 
arrears of maintenance from Baisak 1304 to Cheyt 1308 F. S. The 
first Court decreed the suit. On appeal, the Subordinate Judge 
affirmed the decree of the Munsiffwith aslight modification in the 
decree, owing to some clerical mistake. The defendant thereupon 
preferred this second appeal. 

Babu Dwarka Nath Chakravarti(Babus Mohendra Nath Roy and 
Biraj Mohan Mojumdar with him) for the Appellant :—The agree- 
ment dated the 12th May 1890is void for want of consideration and 
the plaintiff not being a party toit, she cannot enforce it. 

[PARGITER J. —The plaintiff was entitled toa share on partition, 
but she gave it up. That forms a sufficient consideration.] 

The plaintiff being a step-mother of the defendant was not 
entitled to a share; see Hemangint Dassi v. Kedarnath Kundu 
Chowdhury (1) D 

{Mitra J.—That was a Bengal case—refersto the Mitak- 
shara and the Vivada Chintamani.] 

Yes, thatis so. There is another case which takes the same view ; 
see Damoodur v. Senabutty (2). But the plaintiff was entitled toa 
share out of the share of her own sons and not from the share 
of her stepson, 

Babu Lakshmi Narayan Singh for the Resondent, cited the 
original text of Jajnavalkaya 


faga faat aneii wt et | 

and argued that mata in the original includes a step-mother. 

The judgment of the Court was delivered by 

Mitra J.—This is an appeal on behalf of the defendant in an 
action instituted for maintenance, mainly based upon a contract 
efitered into between,the defendant and the two sons of the 
plaintiff on the 12th May 1890. 

Chowdhury Thakur Proshad Shahi died in orabouc the year 1885 
leaving amongst others the plaintiff his widow, the defendant, ason 
by a deceased wife and two other sons born of the plaintiff. By the 
contract ofthe 12th May 1890, the sons agreed toa partition of the 
ancestral property ; and, as regards the widow, the agreement was 


@) (1889) I. L. R. 16 Cale. 758 P. C. : 
2) (1882) 1L. L. R. 8 Calc. 537. 
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that they should pay Rs. 700 to the mother annually for the expen- 
ses of charitable acts and maintenance. They further agreed that it 
would be competent for the widow to sue any of the parties to 
the contract for non-payment of his share of the money. 

It appears from the judgment of the lower appellate Court 
that the plaintiff though not formally a party to the contract, 
accepted and acted upon it, and on one occasion sued upon it 
and got a decree for maintenance and recovered the amount by 
execution against the present defendant. 


The present action is cofitested mainly on two grounds: first, 
that the plaintiff as the step mother of the defendents was not 
entitled to a share on partition, and therefore the contract was 
without consideration: ‘This is apparently a mistake because the 
Mitakshara (section 7 paragraphs 1, and 2) expressly Jays down 
that a step-mother is entitled toa share on a partition amongst 
the sons. Thisis also the view taken by Vachaspati Misra in the 
Vevada Chintamoni and Damoodar Misser v. Senabutty Misrain 
(1) is an express authority on the point. 

The second contention is that the plaintiff is nol entitled to sue 
on the contract, she not being a party toit, But upon the findings 
we have stated above, she did accept the terms of the contract and 
acted upon it, and she would now be debarred from claiming main- 
tenance on any other ground. She is, to all intents and purposes, 
a party to the contract ; and, the Subordinate Judge points out, 
even if she were not, she would be entitled to a much Aarger sum 
than what by virtue of the agreement she was entitled to. 

For these reasons we dismiss the appeal with costs. 


L. N.S.) B. M. M. Appeal dismissed. 


Before Mr. Justice Ghose and Mr. Justice Pargtter. 
ASIBUNNESSA BIBI AND OTHERS 


v. 


WALI AHAMMED CHOWDHURY" 


Eweoution of decree of the High Court on Second Appeal—against whom 
enforceable—Reversal of a decree in appeal—in whose favour and against whom 
it operates—Omission to substitute the heirs of a deceased defendunt—ite effeot. 

* Appeal from Appellate Order No 340 of 1904 against the order 


of W. B. Brown Esq. District Judge, Tipperah, dated the gth July 
1904, reversing that of Babu Jogendra Nath Mukherjee, Subordinate 


Judge, Tipperah, dated the 25fh Apil 1904. 
(I) (1882) I. L. R. 8 Calc. 537. 


. 
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When a plaintiff obtains a decree against several defendants and CiviL 
that decree is reversed in appeal by some of the defendants on a ground 1905 


common to all the defendants, the reversal of the decree and the 
consequent dismissal of the suit enures for the benefit of all the defen- v, 
dants, so that the reversal of that decision on second appeal by the Wali Ahammed 
plaintiff, is not binding against the heirs of those defendants who die Ch owdhury. 
during the pendency of the appeal either in the lower Appellate Court 

or in the High Court, if the plaintiff do not bring in those heirs on the 

record of the second appeal as respondents. The decree obtained on 

second appeal under such circumstances cannot be executed against 

those persons. 


Asibunnessa Bibi 


Appeal by the Objectors, Judgment-debtors. 


Application for execution of decree. 


The facts necessary to be stated for the purpose of:this report 
are as follows :—Plaintiff, Wali Ahammed Chowdhury, instituted a 
suit for the recovery of possession of certain lands against a number 
of defendants on the allegation that he was entitled to those lands 
under a lease obtained by him from the landlord, the Maharaja of 
Tippera, but that the defendants, whom he described as the Taluq- 
dars of the village, in collusion with each other had kept hint out 
of possession of those lands. Only some of the defendants entered 
appearance and contested the suit on yarious grounds. The first 
Court decreed the suit, but on appeal by some of the defendants 
to which the other defendants were not made parties, the decree of 
the first Court was reversed and the suit dismissed on the ground 
that although the plaintiff had proved that the Maharaja, his lessor, 
and not the Taluqdar defendants, wasthe owner of the disputed 
lands, still the Talugdar had been in adverse possession of those 
lands for more than 12 years, Against this decision the plaintiff 
appealed to the High Court, but in doing so he did not bring in the 
heirs of one Aminaddi, defendant who was not one of the appel- 
lants in the lower Appellate Court and died during the pendency of 
that appeal, as respondents to the second appeal. Nasaruddi,another 
defendant who had not appealed, was made a respondent in the 
second appeal, but on his death during its pendency, his heirs were 
not substituted on the record. In the result the High Court allowed 
the appeal and restored the decree ofthe first Court in the absence 
of the heirs of Aminaddi and Nasaraddi. Thereupon the plaintiff 
applied for execution against the other defendants as well as against 
the heirs of Aminaddi and Nasaraddi. The heirs of Aminaddi and 
Nasaraddi objected to this onthe ground that the decree of the 
High Court was not binding against them. The first Court upheld 

e the objcction ; but on appeal the lower Appellate Court reversed 2 
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Civit that decision. Hence this second Appeal by the heirs of Aminaddi 
1905 and Nasaraddi. 
Asiban Bibi Babus Fogesh Cie Rey and Priyanath Sen for the 
Wali Aha mmed Appellani 
Chowdhury. Moulvi Serajul Islam and Babu Dwarka Nath Chakravarty 


a for the Respondent. 


The judgment of the Court was delivered by 

Ghose J.—This appeal arises out of certain proceedings taken 
in execution of a decree obtained by the respondent, the decree- 
holder. It appears that he brought a suit against a number of 
defendants for possession of certain lands, two of those defendants 
being Nasiruddi and Aminuddi. Only some of the defendants 
contested the suit, but the defendants Nos. 27 and 48 did not 
appear and contest it. The Court of first instance decreed the suit 
as against all the defendants. Against that decree, some of the 
defendants, 10 in number, as we are informed, appealed to the 
higher Court, and it would appear that the defendants Nasiruddi 
and Aminuddi did not prefer any appeal nor were made parties to 
the appeal itself. But however that may be, the Appellate 
Court dismissed the whole suit and in so doing, as we understand .- 
the judgment of the then District Judge, it proceeded upon a 
ground common to all the defendants, the taluqdars generally. 
Against this decree of the Appellate Court, the plaintiff preferred 
a second appeal to the High Court, Nasiruddi was made a party 
respondent to this appeal but Aminuddi was not impleaded as a 
respondent. The High Court reversed the decree of the District 
Judge and restored that of the Court of first instance. It would 
appear that, pending the appeal to the High Court, Nasiruddi died 
but the plaintiff appellant did not bring in his legal representatives 
as party respondents. The result, however, was that in the 
absence of Nasiruddi or his legal representatives and in the absence 
of Aminuddi who was originally defendant in the suit, the decree 
of the lower Appellate Court was reversed and that of the Court of 
first instance restored. Subsequently, the present application was 
made for execution of the decree for p&ssession. The heirs of 
Nasiruddi and Aminuddi thereupon objected on the ground that 
the decree in question could not be executed against them. It would 
however, appear that these persons applied, in December 1903 sub- 
sequent to the presentation of the petition for execution of the 
decree to havethedecree of the Court of first instance set aside, 
which decree, we might here mention was, so far as Nasiruddi and 
Aminuddi were concerned, exfarte against them, under Sec. 108 C. 

m P, C., but this application was rejected on the 15th March 1904. 


` 


Vor. Lj HIGH COURT. 


The Court below then took up the matter of the objection that 
was preferred by those persons and held that the High Court 
having set aside the decree of the lower Appellate Court and 
restored that of the Court of first instance, the decree-holder was 
entitled to execute the decree not only against the parties who 
were actually before the Court but also against the legal represen- 
tatives of Nasiruddi and Aminuddi. We think that the learned 
. Judge has fallen into an error inthis respect. As already indicated, 
the judgment of the the Lower Appellate Court proceeded upon a 
ground common to all the defendants including Nasiruddi and 
Aminuddi and, therefore, although they had not preferred any 
appeal to that Court against the decree of the Court of first instance, 
they were entitled to get advantage of the result of the appeal 
that was preferred by some of the defendants. That being so, 
the decree of the Appellate Court being, in effect, in their 
favour, that decree could not be set aside so far as they were 
concerned unless they or their legal representatives were brought 
before the Court, Upon this ground, we think that the 
judgment of the District Judge cannot be supported. The 
result is that the decree in question cannot be executed as 
against the heirs of Nasiruddi and Aminuddi. This appeal, 
therefore, succeeds, the order of the lower Appellate Court 

is reversed and that of the Court of first instance restored. 
S. N. G. . Appeal allowed. 


Before Mr. Fustice Banerjee and Mr. Fustice Rampini. 
MADHUB CHUNDER CHUCKERBUTTI 


V. 
DEBENDRA NATH DEY AND OTHERS * 


Suit for account—Prinoipal and agent—Limitation Act (XV af 1877)— 
Arts, 89 and r20, applicability of. 

A suit brought by the principal against his agent for rendering an 
account as a preliminary step to enable the principal to recover from 
the agent money received by him and not accounted for, is governed 
by Art. 89 of the Limitatien Act—the period of limitation is three years 
and it would run from the date of the termination of the agency. 


But so far as it seeks to obtain from the agent account papers, the 
suit is governed by Art 120, and the period is six years and it would 
run from the date when such papers are to be submitted to the princi- 
pal under the contract between the parties. 


* Appeal from Appellate Decree No. 1414 of 1899, against the decree 
of Babu Mohim Chunder Ghose, Subordinate Judge of Hooghly, dated 
the 26th June 1899, affirming the decree of Babu Nundd Lal Kundu, 
Munsiff of Serampur, dated the 2nd March 1899. 
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Civis Appeal by the Defendant. 
2 Suit for account. 
Madhub Chunder : 
Chukerbutti The facts of the case out of which this appeal arose, may be 
Debendra Nath briefly stated as follows :— 
Dey. 
: ee The plaintiffs brought an action against the defendant for ren- 


dering account and for delivery of collection papers for a period 
during which the defendant served as gomasta under the Receiver 
of the High Court during the pendency of a partition suit on the 
Original Side of the High Court between plaintiffs and their co- 
sharers, and also under the plaintiffs directly when they obtained 
‘possession of the mehal after the partition suit was over. They 
further alleged that the defendant did not render any account either 
to the Receiver or to the plaintiffs, nor did he deliver the collec- 
tion papers which the defendant agreed to do at the end of each 
year. The defence raised was mainly that the suit was barred by 
limitation, that the defendant was not bound to render accounts 
to the plaintiffs for the period during which he served under the 
Receiver and that he had submitted such accounts to the Receiver 
as well as to the plaintiffs. That he executed a registered agree- 
ment in favour of the Receiver on the 25th September 1891 and 
obtained a separate Aukumnama (written order) for his service 
from the plaintiffs on the 23rd September 1894 so ane suit was 
bad for misjoinder of causes of action. 


Both the Courts below found that the defendant served under 
the Receiver as gomasta from the 22nd December 1890, till the 
21st September 1894 when the plaintiffs obtained possession by 
order of the Court, that he continued in his service and served 
directly under the plaintiffs from the 23rd September 1894,— 
when the defendant obtained a separate Aukumnama from the 
plaintiffs, to the 3rd March 1895, when the defendant left service. » 
The suit was instituted on the 22nd March 1898. The Court 
of first instance held that the suit was not barred, as it was 
brought within three years from the last day of defendant’s 
service and “the claim for Receiver’s *time was not barred by 
limitation, since 6 years’ limitation applies in such a case, vide 
Art. 116 of the second Schedule of the Limitation Act.” On 
the merits, it held that the defendant did not render any- 
account either to the plaintiff or to the Receiver and hence 
gave a decree in favour of the plaintiff. On appeal by the 
defendant, the learned Subordinate Judge upheld the decision 

i of the Court of first instance. As regards limitation he observed 
that a suit of this description was not governed by Art., 89 


Vor. L) HIGH COURT. 


but by Art. 120 of the Limitation Act and that it was not out of 
time. Against this decree the defendant preferred the second 
‘appeal to the High Court. 


Dr. Asutosh Mookerjee and Babu Biraj Mohan Mojumdar for 
the Appellant. 


Babus Saroda Charan Mitra and Sib Chandra Palit for the 
Respondent. 


‘The following judgments were delivered :— 


Banerjee J.—In this appeal, which arises out of a suit brought 
by the plaintiffs respondents to obtain from the defendant, their 


agent, an account and certain account papers, and to recover such . 


sum as may be found due upon the account being taken, the only 
question raised before us on behalf of the defendant, appellant, 
is, whether the Lower Appellate Court was right in holding that 
the suit was not barred by limitation. 


The contention of the learned vakil for the appellant is this, 
that the provision of the Limitation Act, applicable to this suit, is 
article 120 of the second Schedule ; and that, as the period 
prescribed by that article is six years, reckoned from the date 
when the right to sue accrues, and as, under the terms of the 
contract between the parties, the right to sue for each year’s 
account accrued at the end of that year, the plaintiffs are not 
entitled to any account for a longer period than six years before 
the date of the institution of the suit. - 


We are of opinion that this contention is not correct, except as 
to a part, and a very small part, of the plaintiffs’ claim. Conceding 
for the moment that the suit is governed by article 120 of the 
second Schedule of the Limitation Act, we are of opinion that the 
time prescribed by that article runs from the date of the termina- 
tion of the agency which is within six years from the date of suit ; 
for we think, having regard to the provisions of Section 213 of the 
Contract Act, that the defendant, as the agent of the plaintiffs, was 
under an obligation to render them a proper account on demand 
so long as the agency lasted ; and as there is no suggestion here 
that any demand had Been made during the continuance of the 
-agency the right to use for an account must be deemed to have 
accrued, within the meaning of article 120, at the termination of 
the defendant’s agency ; and we do not think that the terms of 
the contract referred to in any way control this right. 


We are of opinion, however, that article 89 of the second 
Schedule of the Limitation Act is the one that governs this suit, 
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so far as it asks for an account asa preliminary stèp to enable 
the plaintiffs to recover from the defendant money received by him 
and not accounted for ; and if that is so, the period of limitation 
would, in this’ case, be three years and would run from the date 
of the termination of the agency which occurred within three 
years before the institution of this suit. But though that is so, so far 
as the suit relates to an account from the defendant, so far as it 
seeks to obtain from the defendant certain account papers, the suit 
must be governed by article 120 ; and having regard to the terms 
of the contract between the parties, which provide for the yéarly 
submission of such papers to the plaintiffs, the claim for papers for 


- the year 1297 which accrued in 1298, that is more than six years” 


before the institution of this suit, must be held to be barred by 

limitation. To that extent the decree in this case will be varied ; 

but it will stand as regards all other matters. As the measure of 

the appellant’s success is very small, we think that the respon- 

dents are entitled to the costs of the appeal. 
Rampini J.—I agree. 


B. M, M. Decree modified. 


ee 


PRIVY COUNCIL.. 


THE BOMBAY BURMAH TRADING CORPORATION LD. 
v. 


DORABJI CURSETJINSHROFF. 
[On AppraL FROM THE Hiem Court oF Bompay.] 


Articles of assoociation—Special resohstion——Proviss—Construoction of Artioles. 

Where by the Articles of Association of a Limited Company, voting 
by proxy was allowed, but certain proxies held by the chairman and 
used by him in the meeting of the shareholders were not in the form 
prescribed by the articles, although they were in a form which had 
been in use for many years, without objection : ` 

Held, upon a construction of Articles 64, 65 and 66 of the memoran- 
dum of Association, that Art. 64, which prescribed the form, was 
permissive only and Art. 66 was addressed fot to the form of the proxy 
but to its deposit in the office in time to make enquires, if necessary, 
and that the provisions of the said articles were sufficiently complied 
with in this case. 


Petition for confirmation of a special resolution of the 


- company under the Indian Companies Act (XII of 1895). 


* Present: Lord Macnaughten, Lord Lindley, Sir Andrew Scoble 
and Sir Arthur Wilson. 


VoL. I] - PRIVY COUNCIL 


Appeal from an order of the High Court (Oct, 17, 1902) 
dismissing the appellant’s petition presented under the Indian 
Companies (Memorandum of Association) Act (XII of 
1895). . : 

- The Bombay Burmah Trading Corporation Ld. was incorpo- 
rated on the 4th September 1863 under the Indian Companies 
Act (XIX of 1857) and in 1895, it was duly registered under the 
Indian Companies Act (VI of 1882). In 1896, the Memorandum 
of Association was altered with the sanction-of the Court. In 
1902, it was proposed that the third clause of the Memorandum 
should be deleted and another substituted for it. 

At an extraordinary general meeting of the shareholders held 
on the 29th. May 1902, a special resolution to the above effect 
was passed, and the said resolution. was confirmed at a second 
extraordinary general meeting of the share-holders held on the 
roth June 1902. 

In July 1902, the Company presented a`petition to the High 
Court setting forth the nature and objects of the proposed 
alteration of the Memorandum of the Association, and praying 
that the said special resolution should be sanctioned by the 
Court, pursuant to the Indian Companies Act (XII of 1895). 


The petition was opposed both on its merits and on the ground 
that the special resolution had not been passed according to law. 
The. High Court (Jenkins C. J. and Batty J.) dismissed the 
petition on the 17th of November 1902 on the ground that the 
said resolution had not been passed by the requisite major- 
ity. i Ñ 

The judgment of their Lordships’ was delivered by 

Lord Lindley.—The question raised by this appeal is whether 
an objection taken to a proxy used at a meeting of the shareholders 
of the above named Company can be sustained. The Company was 


“incorporated in 1863 under the Indian Companies Act XIX of 1857, 


and in 1895 it was duly registered under the Indian Companies 
Act 1882. It was formed to carry on trade in timber and petroleum 
in Burmah, Siam, and other places in the East, and by the Com- 


` pany’s Memorandum of “Association and by its Articles it was in 


substange provided that the business of the company should be 
carried on by the firm of Wallace & Co., merchants, of Bombay, 
“of whatever member or members that firm may, for the time 
being consist,” or, if they declined to act, by other managers to 
be appointed by the company, 

Asa matter of fact the company was formed to take over a branch 
of the business of Wallace & Co,, and this firm were the secretaries, 


1904 
rd 
Bombay Burmah 
Trading Corpora- 
tion 
v. 
Dorabji Cursetji 
Shroff, 


152 
CIVIL 
1904 
—_ 
Bombay Burmah 
Trading Corpora- 
tion 
Ld. 
v. 
Dorabji Cursetji 


Shroff, 


THE CALCUTTA LAW JOURNAL. .[Vot. I. 


treasurers, and managers of the Company.” There never 
were any others. 


By the Company's Articles of Association voting by proxy 
was allowed. The- Articles relating to such voting and to the 
Chairman of the Company. were as follows :— 


“LXII. Votes may be given either personally or by proxy. 


LXII. The instrument appointing a proxy shall be in 
writing under the hand of the appointer, or if such appointer is 
a corporation, under their Common seal, and shall be attested by 
one or more witness or witnesses. 


LXIV. Every instrument appointing a proxy may be in the 
following form or as nearly therein as may be :— 


BomBay BurMAH TRADING CORPORATION LIMITED. 


I of in , being a shareholder in the 
Bombay Burmah, Trading Corporation, Limited and entitled to 
„vote (or...votes), hereby appoint , of as my proxy to vote 
for me and on my behalf at the ordinary or extraordinary (as 
the case may be) general meeting of the Company, to be held on 
the dayof andat any adjournment théreof (or at any 
meeting of the Company. that may be held in the year ), (or 


‘and at all other general meetings of the said Company until I 


shall revoke this authority). As witness my hand this day 
of Signed by the said in the presence of 


LXV. No person shall be appointed or have authority to act 
as a proxy who is not a shareholder in the Company. 

-LXVI. No person shall be allowed to vote or act as a proxy at 
any meeting unless the instrument appointing him shall ‘have 
been deposited at the registered-office of the Company not less- 
than forty eight hours before the time for holding the meeting at 
which the person named in such instrument proposes to vote. 

LXVIL Unless the instrument appointing the proxy shall 
otherwise indicate, the proxy thereby appointed shall be | 
deemed to be continuing proxy, and shall be entitled to act as 
such until his appointment shall be revoked by instrument in 
writing, deposited at the registered office of the Company. 


LXXI. The Senior or only resident partner or representative 
for the time being of the firm, house, or co-partnership of 
Messrs Wallace & Co. at Bombay shall, at his option, be and 
continue the Chairman of the Company and of the Board of 
Directors, notwithstanding any clause or regulation of the Com- 
pany or in these presents to the contrary,” 


Vou. L] PRIVY COUNCIL. 


In May and Jung 1902, a special resolution was passed to alter 
the Memorandum of Association with a view to extend the busi- 
ness of the Company, and in July 1902 the Company presented a 
petition to obtain the sanction of the Court to the alteration. The 
petition was opposed on the ground (amongst others) that the 
special ‘resolution’ was not duly passed, and the Court being of 
this opinion dismissed the petition without giving any decision on 
the merits, 


The objection taken was that certain proxies held by the Chair- 
man and used by him at the meeting at which the special resolution 
was passed were not in proper from aud were invalid. They 
were not in the form given in Art. 64, but they were in a form 
which had been in use for many years without objection. 


` Several proxies were ojected to. It will be sufficient to refer 
to one which may be taken as a type of all. 


The proxy objected to was dated the r4th October 1881 and 
was duly executed by a lady of the Wallace family and properly 
attested. It was not a mere proxy but a long document and, in 
fact, a power of attorney not only to vote at meetings but to act 
generally for the shareholder siguing it in all matters connected 
with the Company and any other Company taking over its business, 
The authority extended to buying and selling shares and receiving 
dividends. The following extract contains the description of the 
persons authorised to act :— 


“Know all men by these presents that I of do hereby `’ 


nominate, constitute, and appoint Lewis Alex. Wallace, Alexander 
Falconer Wallace, John Annan Bryce, Henry Adair Richardson, and 
Michael Russel Wyer, and all persons who at any time during the 
continuance of this power of attorney may be partners in the firm 
of Wallace and Company, of Bombay, howsoever that firm may be 
at any time constituted, and Frederick Liddell Steel, and William 
Robert Macdonell assistants in the said firm, and in the absence from 
Bombay of all the said persons then the personsor person for the 
time holding the procuration of the said firm and managing the said 
business jointly and eath of them severally to be my attorneys or 
attorney for meand on my behalf to represent me in all my relations 


as they now exist orasthey may at any time during the conti- - 


nuance of this power of attorney exist with the Bombay-Burmah 
Trading Corporation Limited and to be my Proxy to vote for me 
and on my behalf at any meeting or meetings of the said existing 
Corporation during the continuance of this power and in respect 
of allshares which I may at any time hold alone or joustly, with 
others in the said Corporation.” 
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The proxy wasused by Mr. Macaulay who was in the chair. 
He was then a managing Partner of the firm of Wallace & Co., and 
was a share-holder in the Corporation. But he was neither amember 
of the firm nora share-holderinthe Corporation when the proxy 
was signed. Before the meetings his name was entered as usual in 
a register of proxies kept by the Corporation as the person who 
would use the proxies at those meetings. 


The objections taken to the proxy are (1) that Mr Macaulay is 
not named in it; (2) that when it was signed he was neither a 
partner in the firm of Wallace & Co., nora shareholder in the 
Corporation. 


The form given in the Articles and the word “named” in 
Article 66 are relied upon as showing that the persons using the 
proxy must benamedinit. No doubt it is convenient that this 
should be done, Art. 64, which gives the form, is, however distinct- 
ly permissive only ; an] Article 66 is addressed not to the form 
of the proxy but to its deposit in the office in time to make in- 
quiries, if necessary. If in this case the officers of the Corporation 
or any share-holder had objected that the proxy was so framed that 
the pérson intended to use it could no: be ascertained, and if this 
were true, their Lordships are not prepared to say that the proxy 
might not have been rejected. But no such difficulty in fact 
existed, nor did any one say itdid. The connection between the 
firm of Wallace & Co. and the Corporation wassuch that the officers 
of the Corporation knew perfectly well that Mr. Macaulay was 
qualified to act and that he was going to act ;. and any shareholder 


. applying for information could have obtained it at the office without 


any difficulty. Mr. Macaulay's name was entered in the office 
register of proxies as the person who would use the proxy. 
Although not named in it, in the strict literal sense of the word 
“named,” he was sufficiently described in the proxy for all business 
purposes, and in their Lordships’ opinion the Articles require 
nothing more. i 


The next objection is in their Lordships’ opinion, equally unten- 
able. It is founded on Article65. But «eto construe this article as 
requiring the person appointed to bea shareholder when the proxy 
is signed is to put too narrow a construction onthe words. Ifan 
unqualified person is named in the proxy the nomination is not an 
appointment in any effective sense; his nomination does not 


-become an appointment until he is qualified. In order to act 
something more is required, he must be qualified not only when 


appointed but when he acts. 
Articles 65, 66,and 67 only require that the appointment shall 


4 
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be complete and be in the office 48 hours before the meeting at CIVIL 
which “it is to be used and that the qualification shall continue 1904. 
when the proxy is used. ».Their Lordships are of opinion that Bombäy Burmah 
Article 65 was complied with in this case. Trading Corpura- 
tion 
Their Lordships, therefore, will humbly advise his Majesty to Ld. 
‘allow this appeal, and to discharge the order appealed from, and Dorabji Cursetji 
to remit the petition on which the order was made to the High Shroff, 


Court of Judicature at Bombay, in order that the petition may 
be heard on the merits and that the costs of it may be dealt with 
by that Court, The costs of this appeal and of the motion made 
on the 4th February 1904 must be borne by the respondent. 

`M. K. M. Appeal allowed. 


FULL BENCH. 


Before Sir Francis W. Maclean, K. C. I, E, Chief Justice, 
Mi. Fustice Brett, Mr. Fustice Stephen, Mr. Fustice Mitra and 
Mr. Fustice Woodroffe. 


BENI MADHAB DAS Civit 


= 1905 
SADASUK KOTARY* 


a 
‘ : January 28. 

Indian Evidence Aot (1 of 1872)—See, 92, Proviso (1)—admissidility of = 
oral evidence lo show that a transaction which is apparently legal is by way 
of wager, 

In a suit for damages for an alleged breach of a contract entered 
into by the parties and fully set forth in the bought and sold notes, the 
defendant claimed the right to gointo evidence to prove that the 
transaction was not a genuine mercantile transaction but was in the 
nature of a wager: 

Held by the Full Bench—That such evidence can be given. The 
present case falls within the precise terms of proviso (1) of Sec. 92 of the 
Evidence Act. Jugzer Nanth Sewbux v. Ram Dyal (1), overruled. 

Per Woodroffe J—The instances given in the first proviso of Sec. 92 of 
the Evidence Act are not exhaustive. Even ifit be assumed that the 
question of the validity of an agreement by way of wager does not 
come within-the term “ illegality,” it comes within the proviso. 


Appeal by the Defendant. 
Suit to recover damages for breach of contract. 


* Reference to Full Bench in Appeal from Original Side No. 44 of 
1904 against the decree of Mr. Justice Sale in O. O. C. suit No. 834 df 1903. 


(1) (1883) I. L. R. 9 Calc. 791. 
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Reference to Full Bench by Maclean C. J., Harington and 
Bodilly JJ. 7 

The facts of the case are as follows: The parties had entered 
into a contract for the sale and purchase of silver bars. There 
was nothing in the bought and sold notes used for this purpose to 
indicate that the transaction was anything but a genuine commer- 
cial transaction. The plaintiff sued to recover damages for an 
alleged breach of this contract. The defendant pleaded that the 
contract was merely one for difference and in the nature of a 
wager. At the hearing, he claimed to be entitled to go into 
evidence to prove this. 


Sale J. held (20 April 1904) that having regard to the decision of 
a Division Bench of this Court in-the case of Fuggernauth 
Sewbux v. Ram Dyal (1), which had governed the practice of this 
Court for the last 20 years, the defendant was not entitled to go 
into such evidence; and although his Lordship had always 
regretted this decision, he was of opinion that the observations 
of their Lordships of the Judicial Committee in the case of 
Kong Yee Lone & Cov. Lowjee Nanjee (2) did not in express 
terms overrule that case. 


Against this judgment, the defendant preferred an appeal 
which came on for hearing (12 Jan. 1903) before Maclean C. J., 
Harington and Bodilly JJ. It was contended on behalf of the 
appellant that the case of fuggernauth Sewbur v, Ram Dyal (1), 
was not good law. It had not been followed either by the Bombay 
or the Madras High Court. Moreover, the observations of their 
Lordships of the Privy Council in the case of Kong Yee Lone &, 
Co, v. Lowsee Nanjee (2) have practically overruled the case. 

- The Court disagreeing with the case of Fuggernauth v. Ram 
Dyal (1) referred the case to a Full Bench by the following 
order of reference :— 

“The Plaintiff is suing for damages for an alleged breach of 
contract for the sale and purchase of silver bars. There were 
several contracts, all in the same form. They are set out in the 
paper-book. On their face they appear td be ordinary mercantile 
contracts, The defendant alleges they were merely contracts for 
differences, and, in effect, were wagering contracts, and he claims 
to be entitled to go into evidence to prove this. The plaintiff, 
contends that, having regard to the decision of a Division Bench of 
this Court in the case of Juggernanth Sewbux vy. Ram Dyal (1), 
the defendant cannot do this, whilst the defendant urges that he is 


(1) (1883) I. L. R. 9 Cale. 791. - 
(2) (1901) 5 C. W. N. 714; L. R. 28 1, A, 239. 
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so entitled, having regard to the observations of their Lordships 
of the Privy Council in the case of Kong Yee Lone & Co. v. Lowjee 
Nanjee (1). The case of Juggernauth Sewbux v. Ram Dyal (2), 
was not followed by the Madras High Court in the case of Hshoor 
Doss v. Venkata Subba Rau (3), or by the Bombay High Court in 
the case of Anup Chand Hem Chand v. Champst Uger Chand (4). 

Incidentally the question was touched upon in the case of 
J. At. Tod v. Lakhmi Das Pursoitam Das (5). We incline to the 
opinion that the case of Fuggernauth Sewbux v. Ram Dyal (2), 
cannot, in the face of the observations of the Judicial Committee 
in the case above referred to, be now considered as law. 


In these circumstances the question we submit for the consi- 
deration of the Full Bench is, whether the decision reported in 
Fuggernauth Sewbux v. Ram Dyal (2), is now to be regarded as law.” 


Mr. Aili (with him Messrs. A Chowdhuri and Kuight) for the 
Appellant read the letter of reference. 


Mr. Dunne (with him Mr. Sinha) for the Respondent: The 
proviso (1) of Sec. 92 of the Evidence Act had been considered in 
the case Fuggernauth Sewbhux v. Ram Dyal (2). Unless that 
proviso applies to the present case, the appellant was not entitled 
to go into evidence. The contract here is not an ‘illegal’ one. 
Refers to Sec. 23 of the Contract Act. 


The following judgments were delivered :— 


Maclean C. J.—The qnestion submitted to us is whether 
the decision in the case of Fuggernauth Sewbux v. Ram Dyal and 
others (2) can now be regarded as law. With every respect to the 
learned Judges who decided that case, I should have been of opi- 
nion, apart from the expression of judicial opinion in the case, which 
Ishall refer to in a moment, that, upon the true construction of Sec. 
gz of the Indian Evidence Act, and specially having regard to 
proviso (1) of that section, that case had not been properly decided, 
Tt seems to me that the learned Judges have not given sufficient 
effect to the proviso in question. Without going into detail, it 
seems to me that it would be very difficult to hold that the case 
here did not fall within the precise terms of that proviso. But if 
there were any doubt upon this it seems to me that that doubt is set 
at rest by the observations of their Lordships of the Judicial Com- 
mittee in the case of Kong Yee Lone & Co. v. Lowjee Nanyee (1). 

(1) (1901) 5 C. W. N. 714; L. R. 281, A, 239. 
(2) (1883) I. L. R. 9 Calc. 791. 

(3) (1894) L L. R. 17 Mad. 480 (481) 

(4) (1888) I. L. R. 12 Bom, 585. 

(5) (1892) I, L. R. 16 Bom. 441. 
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One can hardly suppose that the learned Judges who then compose 

that Committee in making the observations they did, could have lost 

sight of the provisions of Sec. 92 of the Evidence Act, which is as 

binding in Rangoon, as in Calcutta. Their Lordships say “two 
parties may enter into a formal contract for the sale and purchase of 
goods at a given price, and for their delivery ata given time. But 
if the circumstances are such as to warraut the legal inference that 
they never intended any actual transfer of goods at all, but only 
to pay or receive money between one another according as the 

market price of the goods should vary from the contract price at the 
given time, that is not a commercial transaction, but a wager on the 
rise or fall of the market. The question is of which nature were 

the dealings which formed the consideration for the notes sued on? 
Were they for genuine purchases of rice, or only for payment of 
money by one or the other according to the changes and chances of 
the market?” How is the Court, in adjudicating on the case to 
ascertain what théecircumstances are or what the real nature of the 
dealings was, unless the party who sets up that it is a wagering con- 


tract is allowed to go into evidence upon the matter? Under Sec.» 


30 of the Contract Act, agreements by way ofwager are void. How 
is the Court to arrive at a decision whether or not an agreement is 
void on the ground that it is by way of wager unless it is open to 
the party, who sets up that it is, to go into the evidence? Upon 
these grounds I think that the question referred to us must be ans- 
wered inthe negative, namely, that the case mentioned inthe ques- 
tion submitted cannot be regarded aslaw, and that with this intima- 
tion of our opinion the case must go back tothe Referring 
Court. The costs of this reference will be left to that Court to 
deal with. 


Brett J.—I agree with the Chief Justice. 
Stephen J.—I also agree with the Chief Justiee. 
Mitra J.—I also agree with the Chief Justice. 


_Woodroffe J.—I agree that the question referred to the Full 
Bench should be answered in the negative. The rule of evidence 
which is embodied in the first paragraph of Sec. 92 of the Indian 
Evidence Act pre-supposes the validity of the transactions 
evidenced by the documents to which that rule is to be applied. 
If, therefore, that validity is impeached, it is no defence 
to point to the apparent rectitude of the decument and 
to claim protection from enquiry under a rule which exists 
against the contradiction and variance of the terms only of those 
instruments the validity of which is not in question. In 
such cases, the Court is not bound by what has been des- 


- 
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cribed as the mere paper expressions of the parties and is not pre- BGA 


cluded from inquiring into the real nature of the transaction be- 1905 
tween them, The first proviso to that section, therefore, declares. Beni Madhab Das 
that any fact may be proved which would invalidate any document. Sadasuk Kotary. 

To prove that a contract is void as by showing that it is an agree- 
ment by way of wager is to invalidate it. It hasbeen suggested 
however, that the only cases in which oral evidence may be given to 
invalidate a document are those specifically mentioned in proviso (1), 
namely, fraud, intimidation, illegality, want of due execution or 
capacity, want or failure of consideration or mistake. But, in my 
opinion, this is not so, as the instances given are not exhaustive but, 
as appears from the use of the words “such as” are set out by way 
of illustration only. Assuming then that, as has been argued, the 
present case does not come within the term “ illegality ” (which it 
is unnecessary to consider), it is still within the words of the proviso. 
The admissibility, therefore, of such evidence as that which the 
defendant seeks to give in this case isnot only not excluded by 
the general rule which is embodied in Sec. 92 but is expressly 
recognised by the first proviso to that section. 

Messrs. Manuel and Agarwalla, Attorneys for the Appellant. 

Mfr, N. C. Bose Attorney for the Respondent. 
S.C. R. 
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- APPELLATE CRIMINAL. 


Before Sir Francis W. Maclean, K. C. 1. E., Chief Fustice and 
Mr, Fustice Holmwood. 


SHYAMA CHARAN CHAKRAVERTI AND OTHERS 


v. 
CRIMINAL 


EMPEROR. * 
3905 
Criminal Procedure Code (Aot V of 1898)—~Stos. 297, 298—Charge to the ae 
Jury —Misdivection—Charge, inordinate length and involved nature of — Afis- ome 
carriage of Jjustice—Law, euplaxation of—Judge, duty of. ` 





The duty of a Judge in @harginga Jury in a criminal case is to make 
up his mind as to what the law is, and to tell the Jury what it is, as 
succinctly and clearly as he can ; but to cite to the Jury a large number 
of cases which the Jury cannot possibly understand is calculated to 
confuse them and to lead to a miscarriage of justice. 

The practice of delivering to the Jury charges of inordinate length 
andinvolved nature, and of citing to them a string of cases, 


specially 
upon questions of a civil nature, disapproved. 


* Criminal Appeal No. 1032 of 1904, against the order of K: N. Roy 
Esq., Additional Sessi i 
. oa a itional Sessions Judge of Mymensing, dated the roth Septem- 


. 
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Appeal preferred by the accused against the couviction under- 
aah Secs, 147 and #23 I. P. C. and sentence of 18 months’ rigorous 
1905 imprisonment aad a further order for security for 2 years under 
Shyama Charan Sec. 106 Cr. P, C. passed upon them by the Additional Sessions 
. one op ke Judge cf Mymensingh in a trial held with the aid of a Jury. 

E ` 

se In the Judge’s charge to the Jury appear, amongst others, the 
following passages :— 


CRIMINAL 


“ Exclusivé possession. The law on this point as settled by the 
decisions (A) noted in the margin is that acosharer has absolutely 
no right to deal with joint land for his exclusive use, without the 
consent of his cosharer. But there have been a series of more 
recent decisions (B) in which it has been held that if a cosharer has 
taken,exclusive possession ofa part of the joint property peacefully 
a Court of equity would not grant a perpetual injunction restraining 
him from it without proof of special injury to the plaintiff and the 
proper course in such cases is to sue for partition (cites ten 
cases), 7 


In dealing with the question ofthe right of private defence, the 
Judge referred to and discussed nine other cases, 


.The Judge had also in his charge drawn the attention of the 
Jury to extracts from Statute 5 Rich, JI. C. 7, Dalton's Fustice of 
the Peace, Russell's Law on Crimes, and Tindal's charge to the 
Stafford Grand Fury in 1842. 


Mr. W. Fackson (with him Babu Dasarathi mee for the 
«Appellant. - ; 
Mr. S. P. Sinha, Standing Counsel, for the Crown.” : | 
Feb. a, The judgment of the Court was delivered by 
Maclean 0. J.—We do not think it necessary to go into the 
various points that have been urged by Mr. Jackson, for the aprel- 
lants, though it is not to be taken that we accede to his conten- 
tions, In my judgment, justice in thecase will be adequately met 
by ordering the discharge of the accused®as the sentence passed is 
too severe, and the imprisonment they have already undergone is 
- sufficient. e It is mainfest, that, although there was much show of 
force, very little harm was really done. There seems to have been a 
good deal of barking and very little biting. But the point, to which 
I would desire to direct attention, is the inordinate length and in- 
volved nature of the charge. I at first thought that it would have 
been almost impossible for the Jury not to.be hopelessly confused 
by such a charge, and had it not: been for the special terms iù j 
which they gave their verdict, and which showed that they quite ~ 
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appreciated the true bearings of the case, I should probably have CRIMINAL 
directed a new trial. Judges in the Mofussil must bear in mind ‘1905 
_that they have no busnes to pie te the Jury a string of cases, and Shyama Charan 
least of all, upon a civil point, which at the most is but indirectly hakraverti 
ancillary to the criminal case before them, and which, in the Emperor 
present case, was susceptible of disposal by a very few lines. Such l 


a method of charging a Jury must often, almost invariably, lead 





Maolean C.J 





to the creation of confusion in their minds, The duty of a Judge 
in charging a Jury ina criminal case is to make up his mind as to 
what the law is, and to tell the Jury what it is, as succinctly and 
clearly as he can. If he turns out to be wrong, a higher tribunal 
can set him right. But to cite to the Jury a large number of 
cases which the Jury cannot possibly understand is calculated to 
confuse them and to lead to a miscarriage of justice. I have no” 
doubt, but that in the present case the learned Judge was only 
actuated by the most sincere desire to lay, as he thought, every- 
thing which was necessary, before the Jury and itis only fair to- 
him to say that there are passages in his charge in which he 
states, with accuracy and clearness, the law applicable to the case. 
His mistake is that he has overladen the charge with much 
confusing and irrelevant matter. We do not set aside the 
conviction, but in the circumstances we thiuk that the punish- 
ment which the accused have already undeigone is sufficient to 
meet the ends of justice and we accordingly direct their discharge. 


H. P. C.j M. N. M. Appeal allowed ; sentence reduced. 


CRIMINAL REVISION. 


Before Mr. Fustice Harington, Mr. Fustice eee and 
Mr. Fustice Pargiter. ‘ 


HAR CHURN MUKERJEE AND OTHERS. 
v. CRIMINAL 


THE KING-EMPEROR.* 1904 


Code of Criminal Procedur (Aot Vof 1898)—Sec. ¢76—‘Judicial Proceed- Oct. Y. 296 
ing —Hinisterial aot—Delivery of possession in ewsoution ofa Deoree— — 
Resistance—In the course of a Judicial Proceeding—Indian Penal Code (Aot 1905 
ALY of 1860) Seo, 186—Aotion taken by Civil Court—Jurisdiotion of Criminal Jan Tb; 
_Benoh, High Couri—Practige. 

* Criminal Revision No. 99 of 1904 against the order of Babu Gogan 
Behari Chowdhury,, Munsiff, Narayangunge, Dacca, dated the 27th 

August 1904, 

N. B.—This case was referred to and followed by Matleaa C: J. and 

Mitra J. in Civil Rule No. 791 of 1905 on the 6th March 1905.—Ed. 


` 
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Held (Per Harington and Henderson JJ., Pargiter J. dissenting)—Deli- 
very of possession of land to the‘decree-holder by a Nazir in execution 
of a decree is not a “judicial proceeding” within the meaning of Sec. 
476, Cr. P. Code, but is a purely ministerial act, and when the Nazir 
is resisted in the course of such delivery of possession, no action can be 
taken under Sec. 476, Criminal Procedure Code, by the Court executing 
the decree, as such act cannot be said to have been brought to its 
notice “in the course of a Judicial proceeding.” 

Per- Curiam :—The Criminal Bench of the High Court has no jurisdic- 
tion to interfere in proceedings taken by Civil Courts under Sec. 476, 
Criminal Procedure Code. : 

Kali Prosad Chatterjee v. Bkuban Mohini (1)referred to. 

Such proceedings should be dealt with under Sec. 622, Civil 
Procedure Code, by the Division Court having jurisdiction over the 
Civil Court concerned. 


Rule issued on the 12th September 1904 by the Vacation 
Bench of the High Court against an order of the Munsiff of 
Narayangunge, Dacca, ordering the commitment of the petitioners 
for trial to the nearest Magistrate under s. 476 of the Code ‘of 
Criminal Procedure for the offence of obstructing a Nazir who was 
ordered to deliver possession of certain immoveable property in 
execution of a decree of the said Court. 

At the hearing of the Rule, it was dealt with under s. 622 of 
the Code of Civil Procedure, as the Bench wasat the time vested 
with both Civil and Criminal jurisdictions. 

The facts of the case, so far as they are material to this report, — 
will appear from the judgments. ` oy 

Mr. P.L.Roy and Babu Batkantha Nath Das for the Petitioners. 

Babu Dasarathi, Sanyal for the Crown. 

The following judgments were delivered :-- 

Harington J.—In this case a Rule was issued calling upon the 
District Magistrate of Dacca to shew cause why the order passed 
under section 476 of the Code of Criminal Procedure should not 
be set aside on the ground that that section did not apply. 

The first objectiontaken by the learned pleader who appeared 
to shew cause against the Rule is that the order of the Munsiff can 
only be questioned in a Rule granted under section 622 of the Civil- 
Procedure Code. In this case the Rule was granted by this Bench— | 
in which both the Civil and Criminal Appellate Jurisdiction of the 
Court isvested. Onthe face of the petition it does not appear 
whether the Court was moved to exertise its powers under section: 
622 of the Civil Procedure’ Code, orits powers of revision under 
section 439 ofthe Criminal Procedure Code. But inas much as 
we have jurisdiction to deal with the question raised either under 

(1) (1903) 8 C. W. N. 73. 
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the powers vested in us as a Court of Criminal Appeal or asa CRIMINAL 
Court of Civil Appeal, we disallow the objection and hear argu- 1905 

ment on the Rule. Har Churn 

The other objection is that, on the facts stated in the order, Mukerjee 

` it is shewn that the offence disclosed was not committed before The King- 

any Civil, Criminal, or Revenue Court, nor was it brought to its Emperor. 

notice in the course of a Judicial proceeding, and that therefore Haringion J 


Section 476 is inapplicable. 

The facts stated in the order are that in Execution Case No. 
428 of 1904 a warrant for the delivery of possession of the 
decretal land was entrusted to the Nazir for execution. 

He went to the spot to déliver possession but was obstructed, 
branches of trees which he had brought to mark out the boundaries 
were taken away, and when it was sought to mark the boundaries - 
by digging a furrow, the spades were taken forcibly away. 


On one side it is argued that the delivery of possession isin the 
course of a Judicial proceeding, and on the other that the Judicial 
` proceeding determined when the Court finally decreed that one of 
the parties was entitled to the land in question, and that as there 
was nothing left to be judicially determined gua, the decree- 
holder’s claimi to the land to which the Court had decided he - 
was entitled, an obstruction therefore to the carrying out of the 
orders of the Court was not committed in the course of a Judicial 
proceeding, but after the Judicial proceeding was over. The 
definition of ‘Judicial proceeding’ includes any proceeding in 
which evidence is or may be legally taken on oath. Now in this 
case, as between the parties to the suit, evidence could not have 
-been legally taken, because their rights had been finally deter- 
mined by the Court. It is true that some third person might have 
claimed the land as against the execution creditor, and that his 
claim~might have had to be determined in a Judicial proceeding 
in: which evidence might legally be taken. But this would be a 
fresh Judicial proceeding between fresh „parties raising fresh 
issues, and the fact that this possibility exists does not in my 
opinion affect the question, whether the Judicial proceeding in 
which the rights of the Gecree-holder were decided, had or had 
not determined before possession was delivered. ` 
In my opinion Section 476 does not’ apply. “Judicial” pro- 
ceeding means a proceeding in which judicial functions are being 
exercised. When the final decision is given, and the order for 
the execution of that decision has been made, the judicial pro- 
ceeding is at an end because there is no question remaining which 
remains for judicial determination. The officer of the Court who 
executes the order to give effect to the Court’s decision does not 
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exercise a judicial but a ministerial function, In my opinion the 
obstruction was committed in the course of a ministerial, and not 
a judicial proceeding, and that therefore the offence does not fall 
within Section 476 and the Rule should be made absolute, 

It was open to the Crown, if they thought proper to cause a 
prosecution to be instituted against the persons who obstructed 
the Nazir for an offence under Section 186 1. P. C. l 

This prosecution should have been instituted under section 195 
(1) Criminal Procedure Code with the previous sanction, or on 
the complaint of the Nazir, or of the Munsiff, and as at present 
advised, I see no reason, why if the interests of justice require 
it, such a prosecution should nof be instituted. But for the 
reasons I have already stated, proceedings under section 476 
cannot be taken. 

Pargiter J.—Under the orders of the 4th Munsiff of Narayan- 
ganj, the Nazir went to give possession of certain decretal land to 
the decree-holder on 12th May 1904, and was opposed by certain 
persons. The Munsiff drew upa proceeding under section 476 
Criminal Procedure Code setting out the facts, and committing 7 
persons to the Magistrate to be dealt with according to law. The 
persons applied to us asa Criminal Bench of this Court, anda 
Rule was issued to the District Magistrate of Dacca calling on him 
to show cause why the order under section 476 should not be set 
aside, and such other order made as to this Court may séem fit, 
on the ground that section 476 does not apply to the case on the 
facts stated in the order. The District Magistrate has submitted 
an explanation from the Munsiff. 

As a Criminal Bench we have no Jurisdiction to deal with the 
proceedings taken by Civil Courts under section 476; see Kali 
Prosad Chatterjee v. Bhuban Mohini Dasi (1) and it has been the 
practice that such proceedings should be dealt with under section 
622 C.P.C., by the Civil Bench having jurisdiction over the Civil 
Court concerned. We therefore discharge the Criminal Rule, and 
deal with the matter under section 622 C. P. C., in our Civil 
jurisdiction. l 

The question for decision is whether fhe Munsiff had Jurisdic- 
tion to deal under section 476 Cr. P. C., with the offence alleged, 
ie., whether the offence, which is one under section 119 I. P, Cs 
and therefore is an offence referred to in section 195 Cr. P. C., 
was brought under the Munsiff’s notice “in the course of judicial 
proceeding.” This is the only question to be decided. 

The Nazir was carrying out an order passed in an execution 
case, vizą to give possession of the decretal land to the decree- 

(1) (1903) 8 C. W. N. 73. 


a 
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-holders. The execution case was without dispute a “Judicial 


proceeding” ; but it is contended by the applicants that the Court 
had finished that case in ordering possession to be given, so that 
the Judicial proceeding had terminated, and that the Nazir’s 
function of carrying out that order was a-separate matter, and 
was not part of the Judicial proceeding. 

It has not been shown to us how the execution case had ter- 
minated. It was the Court’s duty in executing the decree not 
only to pass an order to give possession, but also to see that pos- 
session was given. Its duty did not end with the mere passing of 
the order nor did the execution case terminate thereat. The 
Nazir was the hand of the Court for the purpose of giving posses: 
sion, and until possession was given, the Court could not treat the 
case of executing the decree as completed. The resistance there- 
fore to the delivery of possession, which resistance was reported 
by the Nazir, was an offence brought to the notice of the Court 
tin the course of a Judicial proceeding” within the meaning of 
section 476 Cr. P. C. 

-I would therefore discharge the Rule altogether. ; 

[There having been this difference of opinion the case was 
referred to the Hon’ble Mr. Justice Henderson who delivered the 
following opinion.] ; 

Henderson J.—This case has been referred to me as a third 
Judge in consequence of the members of the Bench before whom 
this Rule was originally heard being unable to agree as to whether 
the offence of resisting the delivery of possession by a Nazir in 
execution of a decree of the Civil Court, could, when subsequently 
in due course reported by the Nazir to the Munsiff, be said to 
have been brought to the notice of the Munsiff “in the course of a 
Judicial proceeding” within the meaning of Sec. 476 Cr. Pro. Code, 

It appears that under a warrant directing him to make over 
possession of the property, the subject matter of the suit, to one 
of the parties under the decree made in the suit, the Nazir was 
obstructed by the petitioners. He reported the fact to the Munsiff, 
who thereupon instituted a proceeding under Sec. 476 Cr. P. 
Code, held an enquiry, and directed the petitioners to be sent to 
the nearest Magistrate to be tried upon a charge under Sec., 186 
I. P. Code. a 

Where in the execution of a decree for the delivery of 
possession of immoveable property, the officer charged with the 
execution of the warrant is resisted or obstructed by any person, 
the decree-holder may under Sec. 328 of the Civil Procedure 
Code complain to the Court, that is to the Civil Court, at any 
time within one month fromthe time of such resistance or any obs- 
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‘CRIMINAL truction ; and thereupon the Court shall fix a date for the 
1908 investigation of the complaint, but no provision is made in that 
Har Churn © section and the sections next following, for any action to be 
Mukerjee taken merely upon the report of the officer obstructed. 
The King- ‘Section 195 of the Code of Criminal Procedure However de- 
~ Emperor. clares that no Court shall take cognizance of (amongst offences) 
Henderson J. the offence of obstructing a public servant in the prosecution of 


his public functions under section 186 of the Indian Penal Code, 
except with the previous sanction or on the complaint of the 
public servant concerned, or of some public servant to whom he 
is subordinate. In the present case therefore, a prosecution might 
have been instituted either with the previous sanction or on the. 
complaint of the Nazir or of the Munsiff to whom he was ap- 
parently subordinate, but no such prosecution was in fact instituted, 


It is clear that the offence was not committed before the Munsiff; 
and the question is whether it was “brought under his notice in 
the course of a Judicial proceeding,” within the meaning of Sec. 
476 Cr. Procedure Code. For the meaning of the words “Judicial 
proceeding” reference must be madeto cl. (m) of Sec. 4 of the 
Criminal Procedure Code,where a Judicial proceeding is said to 
include any proceeding in the course of which evidence is or may 
be legally taken on oath. At the time when the Nazir reported 
; l the fact of his having been obstructed to the Munsiff the question 

between the parties to tħe suit had been determined in a judicial 
proceeding, and the act of the Nazir himself in delivering posses- 
sion was, it seems to me, a purely ministerial act. It is true that in 
~ one sense the suit was not at an end, inasmuch as in consequence of 
the obstruction, delivery of possession under the decree had not 
actually been made over to the person entitled to possession under 
the decree. But so far as any question in the suit was concerned, 
the Judicial functions of the Munsiff were at an end when he 
made his decree, è 
- After a decree has been meee it may of course happen in the 
course of proceedings in execution of the decree that objections 
are raised by the parties or by a third person claiming the property 
which is the subject of the decree, and în consequence of such 
\ objections, it may be necessary for further Judicial proceedings to 
be held. So in the present case it might be said that it was 
always possible, upon objection being taken in regard to the exe- 
cution of the decree, for such fresh Judicial proceedings 
to become necessary, and that in these proceedings evidence 
might .be legally taken,on oath. But at the time when the 
Nazir made his report to the Munsiff, there was in fact no 
Judicial proceeding pending in the course of which, the matter 
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of the obstruction could be brought to the notice of the Court ; for CRIMINAL 
no objection which might have rendered a further Judicial 1905 
proceeding necessary, had in fact been made. H ur Churn 
In my opinion, therefore, there was no Judicial proceeding in Mukerjee 
the course of which the alleged offence under section 186 of the The King- i 
Indian Penal Code could be brought to the notice of the Munsiff. Emperor. 


That being so, the Munsiff had no jurisdiction under section 476 Hanaeran J, 
Cr. Pro. Codé to make the order which he did, inasmuch as the a 
offence was not brought to his notice in the course of a Judicial 

proceeding. 


The result is that the Rule is made absolute. 


H. S. ; N. KE. B. Rule made absolute. 
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Before Mr. Justice Harington and Mr. Fustice Mookerjee. 
SHEIK MOHAMED WAHIB 
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MOHAMED AMIR AND OTHERS.* 


Sh. CIVIL 

Limitation Aot (XV of 1877)—Arts, 62, r20—Money had and received, suit 1905 
Sor—Money received by the defendant for the plaintiff's use, suit for. Feb a oes a 
~ £0, 2, J, 20. 

A suit instituted by a plaintiff for recovery of money which has — 


been received by the defendant, his co-mortgagee, in satisfaction of a \ 
mortgage in which both were interested, though the deed stood in the 

name of the defendant -Alone, is a suit for money payable by the 

defendant to the plaintiff for money received by the defendant for the 

plaintiff's use and must consequently uuder Art. 62,.Sch. ILof the 

Limitation Act, be brought within three years from the time when the 

money was received by the defendant. 


Syud Looft Ali v. Aftsloonissa (r) followed. 

Gurudas. Pyne v. Ram Narain (2), Hanuman v. Hanuman (3), distin- 
guished. i ; . 

Nund Lali y. Meer Aboo (4) doubted and not followed. 

The Court ought not to regard a case as coming under Art. 120 of 

. the Limitation Act, unless clearly satisfied that it doesnot come under 

one of the many articles gealing with specific cases, 

Sharoop Dass v. Joggessur (5) referred to. 


* Appeal from Appellate Decree No. 2203 of 1902, against the decree 
of W. H. Vincent Esq., District Judge, Bhagulpur, dated the 3rd July 


1902, confirming that of Babu Jogendra Nath Ghose, Subordinate 
Judge; Bhagulpur, dated the. 30th November 1901. 


(a) (1871) 16 W. R. P. C. 20: 9 B. L. R. 348. 

(2) (1884) I. L. R. ro Cale. 86o P. C. 

(3) G891) I. L. R. 19 Cale. 123 P. C. 

(4) (1579) I L. R. 5 Calc. 597. i 
(5) (1899) I- L, R. 26 Calc. 564. F. B. 
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Appeal by the Defendant No. I. 
Suit for money. 


The facts of the case appear sufficiently from the judgments 
of the Court. 

Babu Saligiam Singh for the Appellant :—I submit that the 
case is governed by Art. 62 as it comes within the well-known 
form of action “for money had and received by the defendant to. 
the plaintiff's use.” See Kundun v. Bansidhar (1), Thakur v. 
Partab (2), Tellis v. Saldanha (3), Hanuman v. Hanuman (4), 
Banoo v. Doona (5) and Syud Lootf Ali v. Afsuloonissa (6). 
This article applies when the receipt by the defendant is, at the 
time of receiving, for the plaintiff's use and not where the receipt 
becomes one to the plaintiff's use by any subsequent event. 
See Mitra’s Law of Limitation (Ed. 1905) pp. 855, 856. 

Moulvi Syed Shamsul Huda for the Respondent :—I submit 


that the case is not barred. I rely on Sharoop Dass v. Jogessar (7) 


which is exactly in point. Even if your Lordships hold that 
the suit is barred, I submit I am entitled to damages for the loss 
of the zicea. 

. C. A. V. 


The following judgments were delivered :— 

Harington J.—This is an appeal by the defendant against the 
judgment of the District Judge, affirming that of the Subordinate 
Judge. The only question is whether the suit is barred by 
limitation. The case is a perfectly simple one and only stood 
over because certain aurpeshg? leases had to be translated, 

-The facts are that the plaintiffs and the first party defendants 
are members of the same family. The second party defendants 
granted two aurpeshgi leases for Rs. 3000/—and Rs. 1300/— 
respectively in favour of Mahomed Wahib and of ist party 
defendant one Asadali in one case, in favour of Mahomed Wahib 
and Abdus Solam in the other case. The premium that was 
advanced by Mahomed Wahib in consideration for the surpeshgt 
lease was in part, money to which the plaintiffs were entitled : 
accordingly when the leases were extingwished by the repayment 
of the surpeshgt premium to the lessor, the plaintiffs were entitled 
to a certain portion of the surpeshgi premium. In this case the 


` second party defendants, ` i.e., the lessees repaid to Mahomed 


Wahib the lessor the whole of the surfeskes premium, and he did 


_ not pay over to the plaintiffs that proportion which belonged 


to them. ; 
(1) an I.L.R. 3 on rg Q (1891) i R. 19 Cale. 123. P. C. 
(2) (1884) I. L.R. -6 (5) (1896) LL.R. 24 Cale. 309. 
(3) (1886) LL.R. re: $o, (6) (1871) 16 W. R. P. Gi 

(7) (1879) LL.R. 5 Calc, 597. 


Pa 
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Tt is conceded that if the plaintiff's suit to recover their por- 
tion of the premium is a suit for money bad and received by the 
defendant for the plaintiff's use, it is barred by Art. 62 of the 
Limitation Act, but it is contended by the respondents that the 
plaintiff's claim does not fall within that description of suit and 
that Art. 120 of the Limitation Act applies. 


The learned District Judge in coming to the conclusion that 
Art. 120 applies, seems to have felt himself pressed by the case 
of Nund Lall Bose v. Meer Aboo Mahammed (1). Inthat case com- 
pensation money in respect of certain lands taken by Government 
forming a portion of certain Mauzahs in possession of the defend- 
ant had been lodged in the Collectorate. The plaintiff was entitled 
to the Mauzahs and sued for possession which he recovered p 
meantime the defendant drew out from the Collectorate the com- 
pensation money and appropriated it. 


The learned Judges held that a suit to recover it was not a suit 


‘for money had and received for the plaintiff’suse, “because it could 


not be said that themoney which was takenout by the defendants 
from the Collector’s hands wassotaken out fortheplaintiff’s use.” 
Accordingly the learned District Judge holds that article 62 does 
not apply and he says “ the money was not received by the 
defendant for the plaintiff’s use but for his own benefit, though the 
plaintiffs might have a right to follow it up and have an equitable 
claim on the plaintiffs [this must be a mistake for defendants] 
for if.” 


Iam unable to agree in the view of the law taken by the learned 
District Judge, or in the correctness of the decision in Nund Lall 
Bose’s case on which that view is founded. Mr. Justice Blackstone 
in his Commentaries when discussing this species of action says, it 
lies “when one has had and received money belonging to another, 
without any valuable consideration given on the receiver’s part: for 
the law construes this to be money had and received for the useof the 


© owner only ; and implies that the person so receiving promised and 


undertook toaccount for iigo the true proprietor. And,if he unjustly 
detains it, an action on the case lies against him for the breach of 
such implied promiseand undertaking ; and he will be madeto repay 
theowner in damages, equivalentto whathehasdetainedin violation 
of such his promise. This is a very extensive and beneficial remedy, 
applicable to almost every case where the defendant has received 
money which ex aeguo et bono he ought to refund. It lies for money 
(1) (1879) I. L. B. 5 Galo. 697. 
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paid by mislake or on a consideration which happens to fail, or 
through imposition, extortion, or oppression, or where any undue 
advantage is taken of the plaintiff's situation.”’* These words very 
aptly describe the present case: the defendant has received 
monies belonging to the plaintiff which ex aequo et bono he ought 
to refund ; The plaintiff's cause of action, therefore, is money had 
and received to the plaintiff’s use, and the money is none 
the less received to the use of the plaintiff, because the seten dant 
unjustly detains it for his own benefit. 


It is perhaps hardly necessary to distinguish the case of Gurudas © 
Pyne v. Ram Narain Sahu (1) referred to by the learned District 
Judge; but it may be observed that in that case the money 
received by the defendant did not belong to the plaintiff but to a 
totally different person. 


The case of Thomasyv. Thomas (2) was cited for therespondents 
in the course of the argument. That case lays down that one 
tenant in common of real property cannot maintain an action for 
money received against his co-tenant. But the ground of that 
decision was that the plaintiff was bound to pursue his statutory 
remedy for account under 4 Anne c. 16. s. 27. So it does not affect 
the present case. 


I am of opinion, therefore, that the plaintiff's claim against the 
defendant for their portion of the zurpeshgi premium received by 
the defendant must be enforced by an action for money had and 
received for the plaintiff's use. That being so, the action is barred 
by Art. 62 of the Limitation Act. The appeal must be allowed, and 
the suit dismissed with costs both here and in the Courts below. 


Mookerjee J. —lagree with my learned brother that this appeal 
must be allowed. The plaintiffs respondents instituted the suit 
which has led to this appeal against the appellant and others for 
the recovery of a share of a certain sum of money alleged to hava 
been received by the appellant in satisfaction of two mortgages 
in which the plaintiffs claimed to be jointly interested with him and 
also for damages. It appears that on the 4th and 17th December 
1890, the defendants, second party, egecuted in favour of the 
defendants first party two Zurpeshgi deeds and borrowed two sums 
of Rs. 3,000 and 1,300 respectively. The deeds stoodin the name of 
thedefendants first party, but the plaintiffs allege, and their allegation 
has been found to be true by both the Courts below, that they had 
a share in the sums which were advanced. The deeds provided that 
nointerest wastorunon theprincipal money, that the mortgagees 


* Blackstone’s Commentaries Vol. II, (16th Ed.), p. 168.—EHd. 
(1) (1884) I. L. R. 10 Cale. 868 P, G. (2) (1850) 5 Exch. 28. 
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were to remain in possession for a period of ten years from 1298 to 
1307 F. S., that the mortgagors would be entitled to redeem 
upon repayment of the loan in Jatt 1807, and that they might also 
redeem at any time during the term but that in such event, the 
mortgagec would be entitled to continue in possession till the end 
of the term upon payment of an annual rent specified in the deeds. 
On the 25th June 1896, the defendant first party received from the 
defendant second party, the whole of the sums due under the 
zurpeshgt deeds and placed them in possession ; at the same time, 
themortgagors, defendants second party transferred the properties to 
the defendants third party. The plaintiffs allege that they are en- 
titled not only to a share of the zurpeshgi money received by the 
defendant first party, but also to damages which they have suffered 
by reason of the action of the first party defendant in allowing re- 
demption and restoring possession to the mortgagors four years 
before the expiry of the term. The defendants pleaded payment, 
set up the statute of Limitation as a bar tothe claim and denied lia- 
bility for damages.: The Courts below have overruled the plea of 
limitation and made a decree in favour of the plaintiffs for a share 
of the zurpeshgt. money and for damages. The first defendant 
alone has appealed to this Court, and on his behalf, the decision of 
the learned District Judge has been assailed ontwo grounds, namely 
frst, that the suit is barred by limitation and secondly, that upon 
the facts found, the plaintiffs are not entitled to a decree for dam- 
ages. I am of opinion that each of these contentions is well founded 
and must prevail. 


In support of his first contention, the learned vakil for the 
appellant relied upon Art. 62 of the second Schedule to the Limit- 
ationAct. Thelearned vakil for the respondents, on the other hand 
argued that Art. 120 covered the case. But as observed by a Full 
Bench of this Court in the case of Sharoop Dass v. Joggessur (1), 
the Court ought not toregard a case as comin: under Art. 120, unless 
clearly satisfied that it does not come under one of the many arti- 
cles dealing with specific cases. I must, therefore, first consider 
whether Art. 62, upon which the appellant relies, is applicable. Art. 
62 provides that a suit for money payable by the defendant to the 
plaintiff for money received by the defendant for the plaintiff's use 
must be instituted within the period of three years from the date 
when the money is received. The learned vakil for the appellants 
contends that as the money which the plaintiffs claim, was received 
by the defendant on the 25th June 1396 and as the presont action 


(1) (1899) I. L. R. 96 Calo. 664 F.B. 
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was not commenced till the 16th June 1900, it is clearly barred. 
The learned vakil for the respondents argues on the other hand 
that Art. 62 cannot apply inasmuch as the money in question can- 
not be said to have been received by the defendant appellant for the 
plaintiff’s use, and in support of this position, he relies upon the 
case of Nund Lall v. Meer Aboo (1). In that case, a portion of a pro- 
perty comprised in a lease granted by a Hindu widow was taken up 
by Government and the compensation money deposited in the 
Collectorate was withdrawn by the lessee; after the death of the 
widow the reversionary heirs of her husband sued the lessee for the 
recovery of this sum upon the allegation that the lease had been 
granted without legal necessity and that the lessee had wrongfully 
received the money. The learned Judges of this Court held that 
the suit could not be brought within Art. 60 of Act IX of 1871 
which is identical with Art. 62 of the present Limitation Act. The 
principle of this decision asalso the observations of Stuart O. J. in 
Ram Kishan v. Bhawani Das (2) supportthe construction which the 
respondent seeks to place upon Art. 62. ButIam unable to hold that 
the view taken by the learned Judges who decided the case of Nund 
Lall v. Meer Aboo (1) is well founded, if they intended to rule that 
money is not received to the plaintiff's use in any case where, 
at the time of receipt, the defendant does not so intend to receive 
it. It seems to me to be clear as pointed out by Markby J. in 
Raghumoni v. Nilmoni (8), that the article when it speaks of a 
suit for money received by the defendant for the plaintiff’s use, 
points to the well known English action in that form; con- 
sequently the article ought to apply wherever the defendant has 
received money which in justice and equity belongs to the plaintiff 
under circumstance which in law render the receipt of it, a 
receipt by the defendant to the use of the plaintiff. As pointed out 
by Lord Mansfield ©. J. in Moses v. Macferlan (4), this form of 
action lies for money paid by mistake, or upon a consideration 
which happens to fail, or for money got through imposition 
(express or implied), or extortion, or oppression, or an undue ad- 
vantage taken of the plaintiff’s situation contrary to laws made 
for the protection ‘of persons under those circumstances; in 
other words, this form of action would ‘be maintainable in cases 
in which the defendant at the time of receipt, in fact, or by 
presumption or fiction of law receives the money to the use of the 
plaintiff; see also Keener on Quasi Contracts, p. 180. Asillustrations 
of cases, where under circumstances similar to those of the present 


1) (1879) I. L. R. 5 Calo. 597. ` (8) (1877) I. D. R. 2 Cie, 898. 
2) (1876) I. L. B. 1 All, 883 (388) F.B. 


4) (1760) Burr. 1005 (1012) 
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.ca86, it'has been held in England that an action lies in this form, 
I may refer to Litt v. Martindale (1), and Andrews v. Hawley 
(2). In the first of these cases, it was held by Jarvis C. J. that 
where defendant has wrongfully obtained the plaintiff’s money 
from a third party, as by a false pretence, it may be recovered in 
an action for money had and received. In the second case, 
it was held by Pollock C. B. that where defendant wrongfully 
obtained from the plaintiff’s debtors the payment of their debts 
under a fraudulent misrepresentation that he had an authority 
to collect them, the plaintiff was entitled to recover the amount 
under this count. Thesame view is amply supported by other 
. cases; see Neate v. Harding (8) and Holt v. Ely (4). It is clear 
therefore that under the English law a sum received by the de- 
fendant.is treated as having been received for the plaintiff’s use, 
even though it might have been taken wrongfully, and I am of 
opinion that the same principle ought to be applied in construing 
Art. 62. This view is in accordance with a series of cases 
decided by the Courts in this country to which I shall now refer. 
In Kundun Lal v. Bansidhar (5) the learned Judges of the 
Allahabad High Court held that where the plaintiff claimed as 
one of the two heirs of a deceased person, a moiety of monies 
which at the time of his death were deposited with a banker and 
which the defendant, the othet heir had withdrawn, the suit must 
be treated as a suit for money received ‘by the defendant for the 
plaintiff's use and was accordingly governed by Art. 62. In a later 
case in the same Court, Thakur Prasad v. Pratab (6), the learned 
Judges held that where the plaintiff sued for his share of money 
realised.by the defendant under a decree obtained by him ‘in his 
name alone, although the bond on which the decree was obtained 
belonged to the plaintiff and defendant jointly, the suit must be 
treated as one for money had and received and consequently fell 
within the purview of Art. 62. This decision was accepted as 
good law by this Court in the case of Banoo Tewary v. Doona 
Tewary (7), and is substantially in accordance with the decision of 
the Madras High Court in Arunachala v. Ramasamya (8), and 
of the Allahabad High Court in Sundar Lal v. Fakir Chand (9); 
in this latter case, it was held that where a benamidar has realised 
upon a bond standing in his own name, money to which other 
parties were beneficially entitled, a suit against the benamidar 
to recover money so received is governed by Art. 62. The same 


1) (1856) 18 O. B. 814. (6) (1880) I. L. R. 8 AN. 170. 

a) 1857) 26 L. J. Ex. 828. 6 ee I. L. R., 6 All. 442. 

3 n 6 Exch. 849. 7) (1896) I. L. R. 24 Cale, 309 

4) (1858) I. E. and B. 795. 8) (1888) I. L. R. 6 Mad. 402 
j (9) (1902) I. L, R. 25 All, 62, 
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view was taken by the Bombay High Court in Harmukhgauri v. 
Harisukh Prasad (1), in which the learned Judges held that where 
the plaintiff sued for his share of an allowanceattached to an here- 
ditary office, against another sharer who had improperly received 
the whole, the suit falls within the description of a suit for money 
received by the defendant for the plaintiff’s use. The same principle 
appears to have been applied in Desai v. Desai (2), (as tó which 
case if may be observed that the decision of the Judicial Committee 
in Ahmad Hossein v. Nihaluddin (8), relied upon by the learned 
Judges hab. apparently no bearing,) Dulabh v. Bansidhar (4) ond 
Raoji v. Bala (5). The same doctrine has been accepted in a recent 
case before the Madras High Court, Tellis v. Saldanha (6) where 
a suit by one cosharer against another for a moiety of the whole 
rent received by the latter was held to fall within Art. 62. If may 
be observed in passing however that under the English law 
(see stat. 4 Anne, o. 16, s. 27) one tenant in common cannot 
recover in a Court for money had and received against another 
who has received more than his share of the profits, see Thomas 
v. Thomas (7). 


The rule deducible from these cases appears to me to be in 
‘accordance with the principle which underlies the decision of 
the Judicial Committees in Syud Lootf Alli v. Afeuloonissa (8), 
where the plaintiff one of the heirs of a deceased banker sued 
the other heirs for recovery of a sam of money which had been 
paid to the latter by a debtor of the deceased in satisfaction of a 
bond in which the plaintiffs and the defendants were jointly in- 
terested and their Lordships held that any sums which the de- 
fendants had received in excess of their proper share must be 
treated as money had and received by them to the plaintiff’s tise, 
and that the cause of action for the recovery of such excess arose 
from the time when the defendants received more than their 
proper share. The case of Gurudas Pyne v. Ram Narain (9), is 
clearly distinguishable because in that cage the plaintiff had a 
mere equitable claim to follow money in the hands of the defend- 
ant which when received was not received for the plaintiff’s use, 
under these circumstances their Lordshfps of the Judicial Qom- 
mittee held that Art. 62 did not apply. Similarly, the case of 
Hanuman v. Hanuman (10), is distinguishable, inasmuch as in 
that case the receipt by the defendant became one to the use of the 


(1) (1888) I. L. R. 7 Bom, 191. p Gs) I. L. R. 10 Mad. 69. 
(a EA I. L. R. 8 Bom. 426. 7 (1850) 6 Exch. 28. 

3) (1888) I. L. R. 9 Galo 945 P.C. (8) (1871) 16 W.R.P.C. 20; 9B.L.R.848. 
a (1884) I. L. R. 9-Bom. I. (9) fen L. R. 10 Gale, 869 P.C. 

(5) (1990) I. D. R. 15 Bom. 185. (10) (1891) I. L. R. 19 Calo. 123 P.O. 
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plaintiff by virtue of an event which happened subsequent to the 
time of the receipt. 


I must hold accordingly that the present suit instituted by the 
plaintiffs for recovery of money which has been received by the 
defendant as their co-mortgagee is a suit for money payable by the 
defendant to the plaintiff for money received by the defendant for 
the plaintiff’s use and is consequently barred under Art. 62, Sch.II 
of the Limitation Act. 


As regards the second contention advanced on behalf of the 
appellant namely that the plaintiffs are not entitled to a decree for 
damages, I am of opinion that it is well founded and must prevail. 
The plaintiffs base their claim for damages upon the ground that 
under the zurpeshg: leases, if the mortgagors redeemed the 
property within the term, the mortgagee would be entitled 
to continue in possession and enjoy the profits subject to the pay- 
ment of a specified rent and that they have been deprived of their 
share in such profits by reason of the appellant restoring possession 
to the mortgagors as soon as the redemption was effected. This 
contention appears to me to be clearly untenable on two grounds ; 
in the first place, as the plaintiffs were not parties to the zurpeshgt 
deeds, they were not entitled as against the mortgagors to claim 
possession after redemption ; in the second place as between them- 
selves and their co-mortgagee, they have neither alleged nor 
proved any agreement under which they could compel the appellant 
to avail himself of this provision in the deeds and to continue 
in possession as lessees after the mortgagors had redeemed the 
properties comprised in the security. I must hold therefore that 
the plaintiffs have no just ground of complaint against the appellant 
hy reason of his surrendering possession to the mortgagors at the 
time the redemption was effected. 


In this view of the matter I am of opinion that the decrees 
made by the Courts below ought to be discharged and the suit 
dismissed with costs in all the Courts. 


Appeal allowed. 
B. M. M, 
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Before Sir Francis W. Maclean, K. C. I. E., Ohief Justice aad 
Mr. Justice Holmwood. 


ALIMONNESSA CHOWDHURANI 


v. 
SHAMA CHARAN ROY AND OTHERS.* 


Oodse of Oivil Procedure (Aci XIV of 1888) Sec. 13.—Res judicata—LErrone- 
ous decision upon a question of law—Subsequent judicial decision interpreting, 
law differently—Recurring cause of action—Bengal Tenancy Act (VILI of 1885) 
Sees. 67 and 179. 

An erroneous desision on a pure question of law in a suit does not operate 
as res-judicata in a sub‘equent suit between the same parties where the 
cause of action in the subsequent suit is not identical with the causo of 
action in the’ pr-vious suit. 


Cases must be decided upon the Jaw ag it stands when judgment is 
pronounced and not upon what it was at the date of a previous suit, the 
law having been altered meantime; the effect of a law being differently in- 
terpreted afterwa-ds by a judicial decision is similar to that of an alteration 
by statute. 


The claim for interest at the stipulated rate of 24 per cent per annum upon 
arrears of reb of a permanent tenure was di allowed in a suit for a previous 
period upon the authority of a decision of the High Gourt which was sub- 
sequently overruled by a Full Bench. In suit for arrears of rent for a 
subsequent period, held, that the question was not res-judicaia and interest 
could be recovered at the rate of 24 per cent per annum. 


Appeal by the Plaintiff. 
Suit for arrears of rent. 


Plaintiff was the Putnidar and the defendants held a durpuini 
under her, on the basis of a Kabuliat dated the 18th Agrahayan 
1294 B. S. corresponding to the 3rd December 1887. The kabuliat 
stipulated for payment of rent by monthly instalments and for pay- 
ment of interest on arrears at the rate of 2 per cent per month. The 
plaintiff instituted the suit on the 14th May 1902 for rent and cesses 
for the years 1306 to 1808 and claimed interest at the rate of 2 
per cent per month. The principal objection of the defendants was, 
that in previous suit for the rent of the same tenure for a previous 
period, namely, for 1804 to the end of Kartik 1305, it was held that 
the plaintiff could not recover interest atarate higherthan 12 percent 
per annum ; thus the claim of the plaintiff in this suit for interest 
ata higher rate was barred by the principle of res judicata. 

* Appeal from Appellate Decrea No. 98 of 1903 against the decree of 
J. E. Webster Esq.,‘Officiating District Judge, Murshidabad, dated the 7th 


November 1902, reversing that of Babu Jodu Nath Ghose, Subordinate 
Judge, Murshidabad, dated the 26th July 1902. 
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The Court of first instance was of opinion that the case turned solely 

_ upon the construction of sections 67 and 179 of the Bengal Tenancy 
Act and so there was no question of res judicata and the said Court 
overruled the objection of the defendants and gave the plaintiff 
a decree for interest on the arrears at the stipulated rate. On 
appeal by the defendants the Lower Appellate Court held that the 
‘case turned upon the construction of the terms in the lease and.the 
‘interpretation put upon them in the previous suit was resjudicata. 
That Court accordingly gave the plaintiff a decree for interest at 
the rate only of 12 per cent per annum. The plaintiff appealed to 
this Court against that portion of the decree by which the claim for 
interest had been disallowed. 


Babu Nalini Ranjan Chatterjee (Babu Nagendra Nath Mitra with 
him) forthe Appellant :—The question is whether the judgment in the 
previous suit operates as res judicata upon the claim for interest 
due for a subsequent period. An erroneous decision upon a pure 
question of law does not operate as res judicata. The case of 
Rai Churn v. Kumud Mohon (1) does not apply as the question 
there was a mixed one of law and fact. See Chamanlal v. Bapubhat 
(2) and also Bishnu Priya v. Bhaba Sundari (8). Previous decision 
in a suit for rent does not operate as res judicata in a subsequent 
suit where the amount of rent subsequently accrued due is in issue ; 
Maharaja Jotindra Mohon v. Shumbhu Chunder (4). The previous 
judgment was passed with reference to the claim and interest for 
that period and there was no determination about interest for the 
subsequent period. Even if there was any, the question being one 
purely of law, the principle of res judicata does not apply. The 
cases of Gowri Koer v. Audh Koer (5) and Phundo v. Jangi Nath (6) 
are distinguishable. 


Dr. Rash Behary Ghose (Babu Savoda Prosanno Roy with him) 
for the Respondents :—The question is barred by the principle 
of res judicata. The question in the previous suit was whether 
the stipulation in the lease as regards interest was binding on 
the parties and that precisely is the question here. See 
Bishnu Priya v. Bhaba Sundari (8) Section 18 of the Civil 
Procedure Code makes ho distinction between a judgment on a 
question of law and one on a question of fact. Itis not the law 
that an erroneous decision on a question of lawis not res judicata. 
In Phundo v. Jangi Nath (6) erroneous decision on a ques- 
tion purely of Hindu Law was held to operate as res judicata. 

(1) (1897) 1 0. W. N. 687. (4) (1897) 4 ©. We, 43. 
(2) (1897) I. L. R. 22 Bom. 669. (5) (1884) I. D. R. 10 Calo. 1087. 
(3) (1901) I, L. B, 98 Gale. 818. (6) (1893) I, L. R. 16 AU. 327. - 
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The case of Parthasaradi v. Chinnakrisina (1) is distinguishable. 
The facts are very peculiar. The ground of their Lordships’ decision 
is estoppel by verdict. Hstoppel by verdict only applies to Common 
Law. Rules of res judicata apply also to the Courts of Chancery. 
Recurring rights and obligations are also subject to the operation 
of res judicata. The case of Parthasaradi y. Chinnakrishna (1) 
has not been followed in Rai Chum v. Kumud Mohon (2) nor also 
in Bishnu Priya v. Bhaba Sundari (8). 

[MACLEAN, C. J— What difference is there between law as laid 
down by statute and as laid down by judicial decision ?] 


See Gowri Koery. Audh Koer (4). Inthe case of statute 
law, the relation of parties is changed. Judicial decisions are only 
interpretation of statutes. Issues are either issues of fact or of 
law. Unless some words are read into Sec. 13, the judgment will be 
res judicata. The case in Bombay was a very different case. Res 


judicata deals with substantive rights of parties ; when the Court 


decides upon rights of parties, the judgment is res judicata. The 
case in Bombay is therefore distinguishable. The case of Bishnu 
Priya v. Bhaba Sundari (8) is also distinguishable. See David v. 
Grish Ohunder (5). Thequestion as to the amount of rent annually 
payable operates as res judicata in a suit for a subsequent period 
in the absence of a change either by agreement or by legislation. 


Babu Nalini Ranjan Chatterjee in reply 


(MACLEAN, C. J.—What do you say as to Gowri Koer v. 
Audh Koer (4) ?] 


In that case there was no recurring cause of action. 


[MAOLEAN, O. J—The case was decided upon the construction 
of a particular document. | 


The present question was not discussed there. In Rat Churn v. 
Kumud Mohon (2), the question was not a pure question of law. 
So also in Bishnu Priya v. Bhaba Sundari (8). Here the question 
is not the construction of a document but a general proposition 
of law. 


[MA0LEAN, C. J.—The head note in this case is not accurate. ] 


In Phundo v. Jangi Nath (6) their Lordships held that the pre- 
vious decision was not wrong. None of these cases touch the 
present question as here it is a recurring cause of action. 

0. A. V. 


(1) (1882) I. L. R. 5 Mad, 804. (4) (1884) I. L. R. 10 Calo. 1087. 
(2) (1897) 1 0. W. N. 687. (5) (1882) I, L. R. 9 Calc. 188, 
(8) (1901) I. L. B. 28 Oslo, 818, (6) (1898) I. L. R. 15 AN, 327, 
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The judgments of the Court were as follows :— 


Maclean ©. J.—This is a suit for rent. The defendants are 
permanent tenure holders in a permanently settled area. Under 
their kabuliat they contracted to pay interest on arrears at the rate 
of twenty four per cent per annum. The only question on theappeal 
is whether they can recover interest at that rate, or only at the rate 
of twelve per cent per annum. Under a recent Full Bench decision 
of this Court, Matangini Debi v. Mokrura Bibi (1) it has been held 
that section 67 of the Bengal Tenancy Act does not control section 
179, and that a contract for the larger sum is enforceable. Prima- 
facie then the plaintiffs can recovér the larger sum for interest. It 
is, however, contended that they cannot do so as the matter is res- 
judicata, It appears that, in a previous rent suit, between the same 
parties, a decree was ultimately made in favour of the plaintiffs, 
but with interest on the arrears at the rate of twelve per cent per 
annum only, That decision was based on the case of Basanta 
Kumar Roy Chowdhry v. Promotha Nath Bhattacharjec and others 
(2) which was over-ruled by the above Full Bench case. 


Tt is said that this decision bars the plaintiffs from now recover- 
ing the larger amount of interest, which, on the terms of the 
kabuliat, is clearly payable. I am unable to take this view: to do 
so would mean that the plaintiffs are for ever debarred from re- 
covering that which the law,as it now stands, and as it stood when 
the present case was decided, says they are entitled to recover. I 
should hesitate before coming to such a conclusion. Cases must 
be decided upon the law as it stands when judgment is pronounced, 
and not upon what it was at the date of a previous suit, the law 
having been altered meantime. It has been conceded that, if the 
law had been altered meanwhile by statute, the objection could 
not prevail; itis difficult tosee why it should prevail because the law 
has been since determined to be otherwise by judicial decision. 
The cases of Parthasarads Ayyangar and others v. Chinnakrishna 
Ayyangar and others (8)and Chamanlal v. Bapubhai (4) and Venku 
v. Mahalinga (5) are distinctly against the defendants, whilst the 
observations of the Judggs in the cases to be found in 1 Oale. W. 
Notes 690, and I.L.R. 28 Cale. 328, point in the same direction. 
The case of Gowri Koer v. Audh Koer (6) is distinguishable. There, 
in the second suit between the same parties and relating to the same 
property, the plaintiff was suing upon the same cause of action 


(1) (4901) I. L. R. 29 Calo, 674. F.B. (4) (1897) I. L. R. 22 Bom. 671. 
(2) (1898) I. L. B. 26 Calo, 180. (5) (1888) I, L. R. 11 Mad, 895. 
(8) (1882) I. L, R. 5 Mad, 804, (8) (1884) I, L. R. 10 Calc. 1087. 
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as in the previous suit, in which it had been held, upon the cons- 
truction of a certain deed of sale,—purely a question of law —thata 
certain property had not passed. The second suit was based upon 
the same deed of sale and to recover precisely the same property, 
and it was held that, although a Full Bench in another case had 
subsequently disapproved of the previous decision, the question as 
between the same parties, based upon the same cause of action, 
and relating to tho same property, could not be re-opened, and the 
matter wasres judicata. Again in Phundo v. Jangi Nath and others 
(1) the question in both suits was as to the validity of the same 
adoption. But in the case before us the suit is brought upon a 
fresh cause of action, no question as to the construction of the 
kabuliat arises, the terms are clear enough, and the only question 
is whether section 67 of the Bengal Tenancy Act is a bar to the 
present claim for interest. The law, as it now stands, says it is not, 
andI think weare bound to give effect tothatlaw: when the previous 
case was decided the law was then regardedas different. To hold 
otherwise would be to hold that there is onelaw for the parties in 
the Full Bench case and another law for the parties in the present 
case. That does not seem to me to be right. If the defendants’ 
contention be sound, the Court must, for all time, perpetuate an 
injustice, by saying the section is a bar, when the law says it is not 
abar. Ido not desire to be understood as saying that a point of law 
can never constitute res judicata. 


The decision of the District Judge must be reversed and that of 
the Subordinate Judge restored with costs. 


Holmwood J.—I concur. 


B. L. ©. Appeal allowed. 
(1) (1898) I. L. R. 15 All. 897. 


Before Mr. Justice Ghose and Mr. Justice Pargiter. 


MAHAMAYA DEBI CHOWDHURANI 
v 


GANGAMOYI DEBI CHOWDHURANI.*(1) 


Probate and Administration Act (F of 1881\—Sec, 78.—Executor, security 
to be furnished by—Amount of security. 


The District Judge hase disoretion, under seotion 78 of the Probate and 
Administration Act, to require security even from an executor. Security is 
required only to guard against malpractices and security is enough if it affords. 

* Appeal from Original Decree No. 125 of 1903 against the decision of 
EK. N. Roy Esq., Officiating District Judgo, Rungpore, dated the 2nd March 
1903, : 
ah (1) 10.LJ. Tn. . 
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reasonable protection against malpractices which require time to’ be carried 
out. Becurity for 8 or 4 months income is a sufficient safeguard against seri- 
ous or continuous mismanagement. 


Appeal by the Petitioner for probate. 


, 


Application for Probate of a will. 


The petitioner as executrix had applied for probate of the will of 
her husband one Romesh Chandra Roy Chowdhuri. The District 
Judge granted her prayer for probate but demanded security for 
Rs. 20,000, with two sureties in the same amount each. The 
present appeal was directed against that order, ee the 
security and bonds. 


Dr. Rash Behary Ghose and BabuChandra Sekhar Banerjee for 
the Appellant. 


The judgment of the Court was delivered by 


Pargiter J.—The appellant is the widow of one Romesh 
Chandra Roy Ohaudhury and has obtained from the District Judgeof 
Rungpore probate of a will executed by her husband appointing her 
the sole executrix. As she is only a young widow about 19 or 21 
years of age and her estate is being managed by her agent Golak 
Chundra, Banerji and as the property is a valuable one, the District 
Judge hag exercised the discretion vested in him by Sec. 78 of the 
Probate and Administration Act and has required from her, though 
she is the executrix, security to the extent of Rs. 20,000 with two 
sureties in the same amount each. We think that this amount is 
altogether needlessly large. Security is only required to guard 
against mal-practices ; andsecurity is enoughif itaffords reasonable 
protection against mal-practices which require time to be carried out. 
It seems to us that security for 3 or 4 months income is a suft- 
cient safeguard against serious or continuous mismanagement. The 
appellant offers to give security in Rs. 8000 herself with two sureties 
in Rs. 4000 each. This appears to us sufficient, and we modify the 
District Judge’s order as to security accordingly. 


B. L. C. Appeal allowed ; order modified. 
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Before Sir Francis W. Maclean, K. C. I. E., Chief Justice,- 
Mr. Justice Ghose and Mr. Justice Pargiter. 


RAM CHANDRA MARWARI AND OTHERS 


v. 3 


RANI KESHOBATI KUMARI AND OTHERS.” 


Sonthal Pergunnahs Usury Laws (Reg, ILI of 1872) S. 6, as amended by 
(Reg. V of 1898) Sec. #4— Total interest decreed,” meaning of-—Interest 
equal to principal, tf realizable by decree only or allogether—Clatmn, limit of 
—Legislature, intention of—Intermediate adjustment of account, what is— 
Compound interest, 


Per Maclean C. J. and Pargiter J.—Reg. III of 1872, s. 6, as amonded 
by Reg. V of 1898, Sec. 24, does not authorize any Court to decree as interest 
a larger sum of money than what would, together with prior payments, if 
any, equal the original loan or debt, 


The words “ total interest decreed” in sub-section (b) of Sec. 6 of Reg. III 
of 1872 as amended by Sec. 24, Reg. V of 188, mean tho total amount of 
interest which the Court decrees, either explicitly if none has been paid, or 
by implication if it determines the amount outstanding by reference to pre- 
vious payments or adjustments. 

Per Ghose J, Contra,--The Sonthal Porguonahs rules as embodied in Seo. 
G6 of Reg. III. of 1872 as amended by Seo. 24 of Reg. V of 1893 donot oon- 
tomplate that any transaction, which might have taken place between the 
parties by way of payment or settlement of interest antecedent to the date from 
which interest is claimed, should be taken into account; all that the Court 
hag to sec when a suit is iustituted, is that the interest claimed in the 
suit does not exceed the limit prescribed therein. 


The words “total interest decreed” mean the total amount of interest 
awarded by the decree and refer only to the sum claimed as interest in the 
suit and have no regard to any sums paid amicably between the parties 
previously. 


Per Ghose and Pargiter JJ.—The words “intermediate “adja ment of 
accounts ” should be interpreted with reference to the partioular facts of 
each case;in the present case the compound interest claimed is not 
barred by cl. (a) of Seo. 6 of Reg. TII of 1872, as amended by Soc. 24 of 
Reg. V of 1893. 


Shama Charan Misser v. Chuni Lal Marwari (1) re‘erred to. 
First Appeal by Plaintiffs. 


Suit for recovery of money, principal and interest, due on 
a registered bond executed in the Sonthal Pergunnahs. 


The facts andarguments appear sufficiently from the judgments. 
The Advocate General (My. O’kinealy) and Babus Dwarka Nath 


Chakravarts and Kulwant Sahai, for the Appellants. 


* Appeal from Original Deoree No. 255 of 1901, against the decree of A. W. 
Stark Esq., Subordinate Judge of Dumka, dated the 4th September 1901. 


(1) (1898) I. L. R. 26 Calo,999 . 
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Dr. Rashbehary Ghose, Dr. Asutosh Mookerjee and Babu Joy- 
gopal Ghosha for the Respondents. 


The case was first heard by Ghose and Pargiter, JJ., who 
having differed in opinion, the case was laid before the Hon’ble 
the Chief Justice, who heard it himself and agreed with Pargiter, J. 


The following judgments were delivered :— 


Ghose J.—I agree with my learned brother in the views he 
has expressed upon all the points arising in the case and discussed 
in his judgment, save and except one point, which is, however, the 
cardinal point in the case; and that is as regards the true con- 
struction of Sec. 6, Reg. III of 1872 as amended by Sec. 24 of Reg. 
V of 1893. 

The section runs thus :—“All Courts having jurisdiction in 
the Sonthal Perganuas shall observe the following rules relating 
to usury, namely :— 


(a) interest on any debt or liability for a period exceeding. 


one year shall not be decreed at a higher rate than two per cent per 
mengsem, notwithstanding agreement to the contrary, and no 
compound interest arising from any intermediate adjustment 
of account shall be decreed. . 


(b) The total interest decreed on any loan or debt shall never 
exceed one-fourth of the principal sum, if the period be not more 
than one year, and shall not in any other case exceed the principal 
of the original debt or loan. 


EXPLANATION :—The expression "intermediate adjustment of 
account” in clause (a) of this section means any adjustment of 
account which is not final, and includes the renewal of an existing 
claim by bond, decree or otherwise, when without the passing 
of fresh consideration, the original claim is increased by such 
. Tenewal.” 


The section says that :—" The total interest decreed on any 
loan shall not exceed the principal of the original debt or loan.” 
It does not say, nor indeed is there any other law declaring, that an 
agreement between two persons in the Sonthal Pergannas to pay 
interest atany rate they please, or any payment of interest exceeding 
double the amount of the loan is unlawful. It was therefore com- 
petent to the parties to this case to enter into contract, under the 
bond of the 27th July 1885, as to the interest accruing upon the 
loan advanced, as also to adjust the claim of interest that was due 
on the 27th October 1890, in the way they did on that date. We may 
take it that upon such adjustment, which was by payment in cash 
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and-execution of a-roka, the interest up to the 26th October’ 1890 
was amicably paid up or settled; leaving principal amount only as 
unpaid: There was no renewal of an existing claim by a fresh bond 
or agreement, within the meaning of the Explanation to S. 6, so as 
to permit the creditor to demand compound interest. And whatthe- 
plaintiff now claims, and the Court is asked to give a decree for, is 
the principal of the loan, and interest thereupon from the 47th Oct. - 
1890 to' date of suit, at the rate stipulated in the bond. Does Sea. 6 
of: the' Regulation ‘prohibit’ such’ decree being given, and would 
such ‘a decree be opposed to the true intention of the Legislature, as 
expressed therein, provided of course that the amount: that may be 
decreed: as interest does not-exceed the limit prescribed ? 


It is conceded: that if the words “the total interest decreed on 
any loan shall not exceed the principal of the original debt or 
loan,” be taken in their literal sense, the plaintiff would be entitled 
to a decree, such as he claims; but it is said that this meaning 
“does not harmonize with the scope of the section,” and if adopted, 
would help the creditor to evade the limit of interest prescribed 
and would thus defeat the object of the section itself. 


It will be observed that each of the ‘two rules‘embodied in-the ` 
section ‘speaks of what may or may notbe decreed by the Court, when 
an action is brought; and apparently all that the Court has to see 
is, that the interest claimed in the particular suit does not exceed 
the limit prescribed. The rules, apparently, do not, I think, con- 
template that any transaction, which might have taken place 
between the parties by way of payment or settlement of interest 
antecedent to the date from which interest is claimed, should be 
taken into account. But it is said, that the illustration given af 
the end of tbe section shows that the Court is bound to go into past 
transactions, and take into account payment of interést alréady 
made, and that it could only decree such sum as interest, which, 
added to the amounts previously paid, would make up ‘an amount 
equal to the principal, and no more. 


That illustration runs thus :— 


e 
_ “A bond is given for Rs. 75, of which Rs. 25 are interest. Un- 
less the obligee can prove to the satisfaction of the Court that he 
gave such consideration for the bond as rendered the transaction 
fair and equitable, of the Rs. 75, Rs. 50 only will bear interest, and 
the limit of the claim on the bond will be Rs. 100.” 


It will be observed that the illustration has special reference to 
an-“ intermediate adjustment of account,” contemplated by' rule 
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(a) of Sec..6 of the Regulation, and it seems to be clear that. if, on 
any such adjustment, any sum be found due as principal and in- 
terest, no interest upon such interest. would be decreed in any suit 
which the creditor might bring. For instance, if upon the adjust- 
ment of account that took place on the 27th Oct. 1890, the sum 
found duo as principal and interest were entered into afresh bond 
(and that is precisely the case contemplated by the illustration), 
and a suit were instituted on that bond, the Court would not 
decree any interest on the amount of interest covered by the 
bond, and would only decree interest not exceeding an amount 
equal to the principal, “the limit of the claim on the bond”: being 
double the principal. The expression “‘limit.of the claim on the 
bond” as used in the.illustration, as I understand:it, has special 
reference to -the case of a bond being given both for principal 
and: interest, and in which case “the limit of the claim,” 1.e.,.the 
claim that may be.decreed, (as expressly) enjoined by .the rules 
being double-the amount of the principal. But that.is not the 
case that we have to deal with on the present occasion. The 
sum of money upon which interest is now claimed is the princi- 
pal, and no part of it is interest ; and so the illustration, as I 
understand it, does not apply, or help us in deciding the question 
raised, i 

It has however heen pointed out—referring to the case, put in 
the illustration—that if two separate bonds had been given for 
the principal and interest, respectively, the plaintiff might be able 
to recover by suit, much more than double the principal, if the 
literal construction of the words “the total interest. decreed on 
any loan shall not exceed the principal ” were adopted. To this, 
the angwer is, that if in the suit upon the bond for.interest, it be 
brought to the notice of:the Court, that the creditor has already 
recovered judgment,.for an amount double “the principal of the 
original debt,” the Court would probably dismiss that suit. And 
referring in this connection to the roka that was given on the 
27th October 1890 by way of adjustment of the.interest then due, 
if a suit-be hereatter brought for recovery of the amount covered 
thereby, the Court would probably disallow any claim of inter- 
est;upon that amount; for “no compound interest arising from 
an intermediate adjustment of account shall be decreed.” And 
the Court would perhaps disallow the claim on the .roka alto- 
gether, or give a partial decree, having regard to the result of the 
present suit, and having regard to the terms of rule (b) of Sec. 6, 
so that the plaintiff would not obtain any decree for interest 
exceeding “the principal of the original debt.” 

I am of opinion that the. illustration cannot be applied in this 
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case, so 28 to unrip transactions which have already taken place by 
consent of both the parties, by way of payment or settlement of 
antecedent interest,—transactions which the law does not regard 
as unlawful. 

Section 6 of the Regulation was no doubt enacted for the 
purpose of checking, as far as it may be possible, usurious claims 
of creditors. It is not however every evil that the law can put a 
stop to. And if parties to a contract deliberately do a thing— 
which, however hard it may be to one of them, is not itself 
unlawful,—the Courts cannot give any relief except what the law 
expressly authorizes. 

The second (b) of the two rules embodied in section 6 of the 
Sonthal Regulations, is substantially, as I understand it, the re- 
enactment of Sec. VI of Reg. XV of 1798, and the other rule 
(with the explanation), the re-enactment, with modification as to 
renewal of an existing claim by fresh bond or agreement, of Sec. 
VII of the same Regulation. These sections, were however re- 
pealed by Act XX VII of 1855—an Act for the repeal of the usury 
laws that then obtained in India. I might here quote the first 
mentioned section. 

It runs as follows:— 

“Tf the interest on any debt, calculating according to the 
rates allowed by this Regulation shall have accumulated so as to 
exceed the principal, the Courts are not in any case whatever 
(except the cases specified in Sec. XII) to decree a greater sum 
for interest than the amount of such principal.” 

The section contemplated the case of an accumulation of 


interest; and it is obvious that in applying the section to any 


given case, payments already made could not be -taken into 
account. No doubt, Rule (a) with the Explanation, as-contained 
in Sec. 6 of the Sonthal Regulations, has made a provision more 
beneficial to the debtor than Sec. VII of the Regulation XV of 17938. 
Yet, as already explained, it does not affect the precise point 
that we have to consider in this case. For there is no question 
here of renewal of an existing claim by a fresh bond or otherwise, 
so as to permit compound interest being demanded by the ereditor.. 

Reference has been made to the Rule of Dundput, which 
is the ancient rule of Hindu law on the subject. As has 
been adopted by the Bombay High Court, as also by the 
Original Side of the High Court, Calcutta, it is simply this: 
that “no greater arrear of interest can be recovered at any 
one time than what will amount to the principal” Dhondu 
Jagannath v. Narayan Ramchandra (1), Nobin Ohunder v, 

(1) (1868) 1 Bom. H. O. R. 47. 
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Romesh Chunder (1). It may be useful here to refer to what the 
Bombay High Court said in the case of Dhondu Jagannath v. 
Narayan Rameohandra (2). “ Thus the rule of Hindu law is 
simply this, that no greater arrear of interest can be recovered at 
any one time than what will amount to the principal sum ; but 
if the principal remain outstanding and the interest be paid in 
smaller sums than the amount of the principal money, there is no 
limit to the amount of interest, which may be thus received from 
time to time.” i 

This rule of Dundput, as has already been indicated, has been 
adopted by the Calcutta High Court in its Original Side. And I 
understand from enquiries I have been able to make, that in mak - 
ing decrees in mortgage suits, this Court does not, while applying 
the rule of Dundput, include the interest paid before action. 


It seems to me that the old Regulation, and the rule of Dund- 
put, do not support the construction of Sec. 6 of the Sonthal Re- 
gulations, ag has been put before us by the learned vakil for 
the defendant: they rather support the view submitted by the 
learned Advocate-General for the plaintiffs (appellants). 

I should say that, if the words of Sec. 6 of the Regulation 
had admitted of two constructions, or if I thought that the con- 
struction put upon it on behalf of the plaintiffs would lead to a 
manifest contradiction of the apparent purpose of the enactment, 
I would have been quite prepared to accept the construction 
which my learned colleague would adopt. But for the reasons I 
have already given, I regret I am unable to do so. 

I may however say that I agree with my learned brother in the 
view he has expressed in the last part of his judgment, that the 
plaintiff cannot, in the circumstances stated, be entitled in equity 
to recover more than the difference between the double the amount 
of principal and the amount already deposited in Court by the 
defendant. 


As however my learned colleague and myself differ upon the 
principal point raised, the case will be placed before the learned 
Chief Justice, so that it.may be referred to one or more of the 
other Judges of the Court, whom the learned Chief Justice may 
appoint in that behalf. 

Pargiter J.—The bond which is the subject matter of this 
appeal was executed by Raja Udit Narain Singh on 27th July 
1885 in the Sonthal Pergunnahs and it is governed by the special 
laws prevailing there. 

(1) (1887) I. L. R. 14 Calo. 781. _(2) (1868) 1 Bom. H. O. R. 47. - 
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The bond is a -mortgage bond receiving a loan of Rs. 34,000. 
It provides for interest at 1% per month and yearly rests and com- 
pound interest at the same rate. Ths interest. was paid with 
moderate punctuality at first. On 27th Oct. 1890 (30th Aswin 1947 
Sambat) when the interest had fallen rather into arrears, a calcula- 
tion was made and all the interest then due was paid off partly by 
cash for Rs, 2,606-11-6 and partly bya roka for Rs. 9,223-8-0 leaving 
exactly the principal sum outstanding. The totalinterest.paid up to 
that date amounted to Rs. 23,408-15-6. No further interest was 
paid for some years, and the plaintiffs added the interest to the 
principal-yearly and calculated compound interest thence forward. 
Another adjustment is alleged in the 4th paragraph of the plaint-to 
have been made on 80th July 1895, but, however that may be, the 
Raja acting on the principle that the Rule of double the original 
sum governed the debt according to the law prevailing in the 
Sonthal Pergunnahs, on17th August 1895 deposited Rs. 44,596-0-6 
under Sec. 88 of the Transfer of Property Act in the Subordinate 
Judge’s Court there with the Court’s permission (vide Ex. I not in 
the printed book), for that was the exact sum which, added to the 
total interest paid before, made up Rs. 68,000 or twice the 
original debt. By reason, however, of disputes in the plaintiff's 
firm which led to the appointment of a Receiver, that sum 
was not drawn out by that Receiver till 28rd September 
1896 (8 Assin 1304 F. §.). The deposit was made under 
section 83 of the Transfer of Property Act asa full settlement 
of the debt due to the plaintiff, and the Raja prayed to have 
the bond given back to him; and a notice was accordingly issued 
to the plaintiffs (Ex. I.) ; but in reply they declared in Sept. 1895 
that the deposit was insufficient. The plaintiffs instead of adjust- 
ing’ their claim down to 17th August 1395 when the deposit was 
made, have made the adjustment at ths date when the Receiver 
drew out the money, namely, 28rd Sept. 1896. They have thus 
reckoned their total claim to amount to Rs. 67,455-5-6 and after 
deducting that deposit have claimed Rs. 22,859-5-0 as still due. 


‘They instituted this suit in February 1900 for that balance together 


with subsequent interest, that is, for a total of Rs. 33,698-9-0. 


The Raja died some time after making the deposit, and the plain- 
tiffs have now sued the Rani and her minor adopted son Satya Nara- 
in, and also Raja Ram Ranjan Chacker»utty who is a subsequent 
mortgages of the property hypothecated in this mortgage bond. 

The defence isthatthe plaintiffs have already received twice their 
principal sum, namely, Rs. 68,000, that is the utmost :they can 
receive according: to the law prevailing in the Sonthal Perghs, and, 


Vou. -I:] HIGH COURT. 189 ` 


that their claim for the present sum cannot be decreed. The right 
to charge compound interost is also disputed. 


The law governing this matter is contained in Sec. 6 of Reg. 
III of 1872 as amended by Sec. 24 of Reg. V of 1893, and the 
portions of these provisions material to this case are these :— 


“All Courts having jurisdiction in the Sonthal Pergannas 
shall observe the following rules relating to usury, namely :— 


(a) No compound interest arising from aby intermediate 
adjustment of account shall be decreed. 


(b) The total interest decreed on any loan or debt shall never 
exceed one fourth of the principal sum if the period be not more 


than one-year, and shall not-in ary other case exceed the’ 


principal of the origitial ‘debt or loan. 


EXPLANATION. The expression ‘intermediate adjustment of 
account’ in clause (a) of this Sec. means any adjustment of account 
which is not final, and includes the renewal of an existing claim by 
bond, decree ot otherwise, when, without the passing of fresh con- 
sideration, the original’ claim is‘inoréased by such renewal.” 


The two questions-raised in this appeal are these :—(1) whether 
there has been any “ intermediate adjustment of account ” which 
would affect the claim: to compound interest under clause (a), and 


(2) whether the words “the total interest decreed ” mean merely’ 


the total interest awarded by the decree or the total interest on 
the claim; including that awarded by the decree. 


The first question has been argued mainly with reference to 
the arrangement made on 27th October 1890 by which the interest 
then due was paid off, partly by cash and partly by the roka 
then executed; but we may begin with a reference to the bond 
itself. - 

The bond recites that it was given on two grounds, first, in nova: 
tion of a debt of Rs. 12,569-13-0 then due as principal and in- 
terest, and secondly, for a fresh loan of Rs. 21,480-3-0; and the 
plaintiff Ram Ohandra‘and his witness Ram Narain depose that the 
former sum was made upof Rs. 11,800 principal and Rs. 769-138-0 
interest thereon. The bond, therefore, renewed an existing claim 
and increased that claim by the interest then due thereon ; but fresh 
consideration also passed by the bond and, therefore, it did not 
constitute an “ intermediate adjustment'of account’? within the 
meaning of the Explanation already quoted; consequently, the 
whole sum of Rs. 34,000 becomes the principal in the new transac- 
tion embodied in this bond and interest runs on the whole; 
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ie this interest on the interest included in the bond is not prohibited 
1904 by the sections. 
Poa E Turning then to the arrangement of 27th October 1890, the 
ts first question depends on what is the’ meaning of the words 
Bee eet “adjustment.” In my opinion, the meaning must depend on 
eae the particular facts of.each case; thus, for instance, the adjust- 
Pargiter J. 


ment of an ordinary bond is different from that of a running 
account, and both of these again are different from the adjust- 
ment of a usufructuary mortgage. The present bond is a 
simple mortgage bond, and all that could be adjusted in connection 
with it was the interest. Now that was calculated up to date on 
27th October 1890, and the whole of the interest then due was 
cleared off by cash and the roka. That was apparently done in 
the presence of both parties, and the plaintiffs have styled it as 
adjustment in the 8rd paragraph of their plaint. It constituted an 
“ adjustment,” in my opinion. What took placeon 27th October 
1890, therefore, was an adjustment of account, and as it was not 
final, it was an “intermediate adjustment of account” within the 
meaning of the Explanation already quoted. 


It cannot, however, be held that the compound interest, which 
the plaintiffs have charged on the principal sum for the years 1891 
&o., (1299 &c.) subsequent to that intermediate adjustment, is 
“compound interest arising from” that adjustment within the 
meaning of clause (a) of the section. The compound interest 
charged has really nothing to do with that adjustment; it simply 
accrued on the principal sum according to the stipulations in the 
bond, altogether irrespective of tbat adjustment. If, however, 
the .roka, which the Raja executed as part of that adjustment, 
stipulates for interest, then such interest would be “ compound 
interest arising from” the adjustment within the meaning of 
clause (a). The compound interest, therefore, which has been 
calculated in the account for the years 1891 &c. (1299 &.) is 
not barred by clause (a). The case of Shama Charan Misser v. 
Chunt Lal Marwari (1) has been referred to, and the points, 
that were decided in it with reference to these Secs. 6 and 24 of 
the Sonthal Regulations which we are considering, may be briefly 
stated thus; first, that an agreement in the Sonthal Perghs to pay 
compound interest is not declared unlawful within the meaning 
of Sec. 23 of the Contract Act, but compound interest which 
is contrary to these sections of the Sonthal Regulations will not 
be decreed by the Court; and secondly, that the creditor may recover 


(1) (1898) I. L; R. 26 Galo. 238, 
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such sums (inclusive of compound interest) as he is entitled in law 
to recover. Both these points occur also in this case and the com- 
pound interest here claimed, namely, that on the interest included 
in the bond and that for the years 1891 &c. is not illegal and is 
not barred by clause (a). But the second issue raised in this case 
did not present itself in that case, for the total sum there claimed 
did not reach the limit fixed by thesection andno payment had been 
made. In the present case, the discussion is carried a step further, 
for the defendants respondents here contend that the claim does 
exceed that limit and rely on this contention as their chief defence. 
It is necessary, therefore, to consider the second question, namely, 
whether the total interest thatmay bedecreed on thisloan is limited 
by the rule that it must not exceed the original loan under clause (b). 


This question depends on what is the meaning of the words 
“ the total interest decreed.” This case falls within the second class 
of cages mentioned in clause (b) of the section, where the period 
is more than one year ; hence “the total interest decreed ” must not 
exceed the principal of the original debt or loan. 


The plaintiffs contend that these words refer only to the swm 
claimed as interest in the suit and have no regard to any sums paid 
amicably between the parties previously. They explain that they 
are here claiming only Rs. 10,839-4-0 interest on the balance 
(Rs. 22,859-5-0) which was left unpaid out of their principal sum 
on 23rd September 1897, when tbeir Receiver drew out the sum 
deposited by the Raja. 


The defendants on the other hand contend that these words 
cannot beconstrued apart from the previous payments, for the whole 
of the transactions constituted but one matter, and the Court can- 
not decide at all how much interest can be decreed in this suit 
according to the sections already mentioned, unless it considers 
all the transactions subsequent to the bond; in proof of which con- 
tention they refer to the plaintiff's own treatment of the matter 
in the account appended to the plaint, in which all these transas- 
tions are set out in detail. Moreover, the defendants point out 
that the construction adyocated by the plaintiffs offers direct en~ 
couragement to dishonesty, for a debtor who never pays any in- 
terest at all can never incur any greater liability . than a decree 
for double the original loan whereas the same liability may befall 
a debtor who has paid his interest honestly for a series of years 
and then falls into arrears. 


The question then is, what is the meaning of the words “the 


total interest decreed” ? These words taken by themselves and in 
6 25 
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their literal sense mean the total amount of interest awarded by 
the decree ; and this is the meaning asserted by the plaintiffs. But 
when this meaning is applied, it will not be found to harmonise 
with the intention of the section. 


The intention of the section is plainly to impose a restriction 
on usurious claims; and it does this (as decided in Shama 
Charan Misser v. Chuni Lal Marwari (1) already mentioned), not 
by declaring exorbitant interest to be illegal, but by providing 
that the Courts shall not decree more interest than the maximum 
prescribed in the section. A usurious creditor is always compelled 
in the last resortto sue his debtor in the Courts, and the Legislature 
has thus limited the relief which he can obtain from the Courts, 
namely, “the total interest decreed” cannot exceed the original loan 
or debt. Now if these words mean simply the total interest 
awarded by the decree, it is obvious that the section imposes but 
a slight restriction on exorbitant interest ; for, in the first place, a 
creditor can easily evade the limit indefinitely by inducing or press- 
ing the debtor to execute separate bonds for unpaid interest from 
time to time; and in the second place, the creditor can not only 
get all that an honest debtor may pay amicably, but can also realize 
afterwards in Court (when he is obliged to sue) both principal and 
interest, to the amount of double the principal. In fact, the section 
affords no relief exceptin so far as debtors repudiate their obliga- 
tions ; that is, it is no substantial safeguard against usurious claims 
except by encouraging dishonesty among debtors. Hence this 
interpretation of the words tends not only to defeat the object of 
the section but also to produce an immoral result which the Legis- 
lature cannot be supposed to have intended. — 


Such an interpretation should not be adopted, see Maxwell on 
the Interpretation of Statutes, Chapter VIII, Sec. I and ChapterIX, 
Sec. I; the latter of which sections begins thus :—“ Where the lan- 
guage of a statute in its ordinary meaning and grammatical con- 
struction, leads to a manifest contradiction of the apparent purpose 
of the enactment, or to some inconvenience or absurdity, hardship 
or injustice, presumably not intended, a gonstruction may be put 
upon it which modifies the meaning of the words and even the 
structure of the sentence.” 


To ascertain then the proper meaning of the words “ the total 
interest decreed,” they must be construed in connection with their 
context. When that is done, itappears the words cannot have 


(1) (1898) I. L. R. 26 Cale. 288. 
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that literal meaning. Regulation V of 1893 added on Ilustration 
to the section and the illustration is important and significant. It 
runs thus :—" Illustration: A bond is given for Rs. 75, of which 
Rs. 25 are interest. Unless the obliges can prove to the satisfaction 
of the Court that he gave such consideration for the bond as ren- 
dered the transaction fair and equitable, of the Rs. 75, Rs. 50 only 
will baar interest and the limit of the claim on the bond will be 
Rs. 100.” 

Now this illustration declares that the limit of the claim on the 
bond will be Rs. 100; it does not say the limit of the amount that 
may be decreed. In all circumstances, therefore, this limit of the 
claim prevails ; and it seems to follow that, whether this debtor may 
have paid anything or nothing on the bond, in no event can this 
creditor get more than twice the principal loan and that, if this 
creditor, after receiving part payment, sued on this bond, he could 
notget morethanthebalanceof the Rs. 100. Before the Court then 
could make any decree in his suit, it would have to consider the 
transaction that took place upon this bond, and it could decres 
only so much as would, together with any sum already paid, make 
up the Rs. 100. In the case, therefore, set out in the illustration 
the words “ the total interest decreed” must mean the total amount 
of interest which the Court decrees, either explicitly if none has been 
paid, or by implication if it determines the amount outstanding by 
reference to previous payments or adjustments. 


By analogy, therefore, in the present suit the Court cannot leave 
out of consideration the sums which were paid in 1890 and 1895. 
The total of the plaintiffs’ claim must take them into reckoning, and 
must now be diminished by these amounts. 


This illustration may be examined in another way. It declares 
that, if a debtor has borrowed Rs. 50 and owes Rs. 25 as interest 
thereon, and gives a bond for the whole Rs. 75, the creditor’s claim 
is limited to Rs. 100. Butif, instead ofthat novation, the debtor 
gives a fresh bond for the Rs. 50 principal and a separate bond for 
the Rs. 25 interest, then, according to the literal meaning of the 
words “the totalinterest decreed” (as contended for by the plaintiffs), 
the creditor may get twiae Rs. 50 on the primary bond plus Rs. 25 
(without interest) on the subsidiary bond, that is, Rs. 125 altogether 
or Rs. 25 more. Both transactions, however, are virtually the same 
thing; anditis hardly reasonable to suppose that the Legislature 
intended to make such materially different consequences flow from 
merely formal variations in a transaction. To maintain such a 
proposition would be to allow the mere letter of the law to override 
its plain intention, 
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Tt does not seem to me permissible to escape this difficulty by 
maintaining that the Courts would not decree all that such a credi- 
tor might sue for. I do not ses how one Court could presume or 
declare in a suit upon one of such bonds what another Court 
should decree if another suit is brought upon another of the bonds. 


Similar remarks apply to the present suit. If at the adjust- 
ment of 27th October 1890 the Raja, instead of paying cash and 
the roka for the interest then due and maintaining the bond, had 
executed a new bond for the whole of the principal and interest 
then due in supersession of the old bond, his case would have been 
precisely similar to the illustration, and the plaintiffs’ claim would 
have been-limited to twice the principal sum of Rs. 34,000. What 
the Raja did was virtually equivalent to such a novation, yet 
according to the arguments advanced by the plaintiffs, the cash 
and -roka given on that date must not be taken into consideration 
in the present suit, because of a formal and unessential variation 
in that adjustment. If the essential nature of that adjustment 
and the principles of equity be looked at, the defendants are enti- 
tled to have the terms of that adjustment placed in partial satis- 
faction of the plaintiff's claim. 


From this examination of the section and its illustration, it ap- 
pears that, if the words “ the total interest decreed ” have their 
literal meaning, the application of the section will vary very materi- 
ally according to fhe accidental form of the transactions, regard- 
less-of their true nature, for it is often,a mere accident whether 
a money lending transaction takes the form of several bonds 
primary and subsidiary, or of a single consolidated bond. 
The literal meaning then will tend to defeat the intention of the 
section, and to encourage immoral results; it will also make 
the application of the section unreasonable, hard and unjust. 
These are sufficient grounds (as explained in the passage cited 
from Maxwell’s book) for dissenting from that construction; and, 
in my opinion, the proper meaning of these words is this—the 
total amount which the Court decrees, either explicitly, if nothing 
has been paid, or by implication, if it determines the amount 
recoverable by reference to prior payments and adjustments. 
This construction is reasonable and equitable. 


The rule which the Legislature has introduced into the Sonthal 
Perganas bears sufficient resemblance to the old Hindu rule of 
Damdupat as to merit somenoticefrom that point of view. Accord- 
ing to.the old rule, a creditor’s total claim was limited to twice the 
original loan or debt in casesof money. It was meant as a safeguard 
against usury, but all laws against usury were abrogated by Act 
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XXVIII of 1885. The Sonthal Perghanas, however, constitute o 
non-regulation district, and the laws in force there have been 
simplified in ordar to suit the condition of the simple people inha- 
biting it. The Legislature decided to provide a remedy for them 
against exorbitant money-lenders, to whom they readily fella prey, 
and it is something like the old ruls, yet a more stringent rule, to 
which the section has given the force of law in the Sonthal 
Perghanas. 


- The old rule, which was in force before the usury laws were 
repealed, was relaxed in two ways ; first, though a creditor might 
not at any one timeexact as principaland interest more thandouble 
the original sum, yet there was no bar to what he might succes- 
sively recover in smaller sums; and, secondly, the creditor might, 
after an adjustment, add outstanding interest to principaland take a 
new consolidate 1 bond for the totaldue. The rule with these two 
modifications was enacted in Regulation XV of 1793, Secs. 6 and 
7 respectively. The cases decided observe both these modifications. 
Now, the special provisions which have been enacted against usury 
in the Sonthal Perghanas appear to me to have disallowed both 
these relaxations of the strict Rule, anda comparison of those sec- 
tions of the old Regulation, with the sections of the | Sonthal 
Regulations shows the difference. 


The second relaxation is forbidden by clause (a) and the Ex- 
planation already mentioned, unless thereis fresh consideration, that 
is, unless the debtor gets some fresh advantage from the novation. 
The Explanation expressly disallows what was permitted by Sec. 7 
of the old Regulation. Similarly, the first relaxation appears to be 
forbidden. Sec. 6 of the old Regulation applied only to cases where 
interest had accumulated so as to exceed the principal. Clause (b) 
of the Sonthal section, however, does not allude to such cases but 
runs in general terms ; and if it did not mean more than the old 
Regulation, why is its language different and apparently stricter? 
In the illustration also the words used “ the claim on the bond” are 
general and make no reference to the manner in which the money 
may be realized ; that is} whether the suit is for the entire debt or 
only for the balance outstanding. The difference in these Sonthal 
provisions appears very important. If they apply only to cases in 
which the interest has accumulated to more than the principal, it 
would have been correct and sufficient to say so; but the difference 
is general and must be taken to have been intentional, so that these 
provisions must be construed so as to apply generally to all kinds of 
cases. That construction canonly begiven to them by the meaning 
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which, I would place on the words, “ the total interest decreed.” 
These provisions, therefore, seem to me to declare that the total 
claim on any bond is limited to twice the original loan or 
debt. 

Such then being the limit imposed on the claim, andthe meaning 
of the words “ the total interest decreed,” the provision cannot be 
applied to any case without considering the whole account. The 
illustration indicates this, for though the bond consolidates the 
original debt and the interest thereon, and troats them both as the 
new consolidated principal, yet the illustration notices the state of 
affairs prior to the bondand discriminates between theoriginal debt 

“and the interest thereon. The Court must therefore consider the 
whole account arising out of the original loan. It cannot ascertain 
at all what interest is due without doing that. When it has done 
that, it can apply the limit prescribed to the claim. If no interest 
has been paid, the Court determines the total interest due ; if in- 
terest has already been paid in part, the Court ascertains what is 
still due after taking such payments into account. In either case 
the amount which the Court would decree is absolutely dependent 
upon the transactions that have taken place between the parties 
after the bond. In no case can the Court decree as interest a 
larger sum than what would, together with prior payments, 
(if any), equal the original loan or debt. 

For these reasons then it should, in my opinion, be held that 
the amounts which the defendants have already paid, namely, 
Rs. 28,408-15-6 paid as interest up to 27th October 1890 and 
Rs. 44,596-0-6 deposited on 17th August 1895, that is, a total of 

’ Rs. 68,000 constitute twice the original loan mentioned in the 
bond and satisfy the total claim which the plaintiffs can maintain 
in a Court of law under the section mentioned. The plaintiffs can 
get no further relief in the Courts, and their suit was rightly dis- 
missed by the Lower Court. 


One other matter may be referred to as constituting an equitable 
right that the defendants may assert against the plaintiffs. When 
the Raja made the deposit of Rs. 44,596 in August 1895, he made it - 
as beings fullsatisfaction ofthe plaintiffs’ elaims. They demurred to 
his allegation and asserted the sum could be only a part satisfaction. 
What proceedings took place thereupon have not been fully explained 
to us, and apparently were not elucidated in the evidence ; but their 
Receiver was permitted to draw out that amount. They are now 
seemingly endeavouring to take advantage of their own sharp practice. 
At that time they had two courses, either to accept the sum on the 
Raja’s terms, or to leave it in deposit until their own contention was 
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established in a suit. Inthe former event that sum would have fully 
satisfied this bond ; in the latter event that sum would have gone in 
full or partial satisfaction of any decree they might have obtained, and 
their claim at that time was fast approaching the maximum limit 
of Rs. 68,000. What they did was neither; but having succeeded 
somehow or other in drawing out the money, they now contend that 
it wasa simple part payment, and that they have a fresh start before 
their claim can mount up to that maximum. Even if the plaintiffs’ 
contention regarding the words “the total interest decreed ” is 
sound, theirjcase then would stand thus :—their claim, ifmade up 
apart from that deposit, reached Rs. 68,000 long ago; they could 
not get a decree now for more than Rs. 68,000, that deposit of 
Res. 44,596-0-6 must be set against it, and they would be entitled to 
realize only the difference now, namely, Rs. 28,403-15-6. No more 
interest can run, for the maximum recoverable has been reached 
that is the utmost they could get in equity, if their claim were 
otherwise valid. Hence, in this view, they could now get nothing 
more than a decree for Rs. 23,403-15-6 and no interest whatever 
could be allowed on this sum. 


In my view, however, they have already received the maximum 
amount legally recoverable, and can obtain nothing further. The 
Lower Court’s decree is, in my opinion, right and the appeal should 
be dismissed with costs. 


Maclean ©. J.—This case comes before me in consequence 
of a difference of opinion between Mr. Justice Ghose and Mr. Justice 
Pargiter. There is no dispute as to the facts, which are correctly 
stated in the Judgment of the Subdivisional officer of Dumka, and 
more particularly in the Judgment of Mr. Justice Pargiter. I need 
not recapitulate them. The question admittedly turns upon the 
construction of Sec. 6-of Regulation III of 1872, as added to by 
Sec. 24 of Regulation V of 1893. What is meant by the words 
“the total interest decreed” in sub-sec. (b) of Sec. 6? For the 
appellants, it is contended that, in the circumstances of the case, 
inasmuch as the plaintiffs are not asking for a decree qua in- 
` terest for a sum exceeding the principal of the original debt, 
the words I have quot&d must be construed according to their 
ordinary and natural meaning, as there is nothing ‘in the Act 
to modify, alter, or qualify the language used. For the respon- 
dents, it is urged that such a construction would lead toa mani- 
fest contradiction of the apparent purpose of the Act, and 
even toan injustice presumably not intended, and consequently 
that the words ought so to be construed as to modify their ordi- 
nary meaning, and bring them into harmony with the scope 
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her and intention of the Act. Mr. Justice Ghose has adopted the 
1905 former view, Mr. Justice Pargiter and the Subdivisional officer 
RAS Ohoh Ta the latter. It is contended for the plaintiffs, that there is 
` Marwari nothing in the Act to prevent the debtor from voluntarily pay- 
Rani Keak bati ing interest on an adjustment of account, and nothing to pre- 
Kumari. vent the creditor suing for the principal appearing on that ac- 


Maclean Oy. count with subsequent interest, and from recovering the same, 
ast provided the interest he then claims does not exceed the prin- 
cipal of the original debt. For the defendants, the debtors, it is 
urged that if, on the adjustment, the interest has been added to 
the original debt, and the plaintiff had then sued, the limit of his 
claim for principal and interest, having regard to the illustration 
to Sec. 24 of Regulation V of 1898, would have been the principal 
with such an amount for interest as not.to make the total interest 
exceed the principal of the original debt, and that it can make no 
difference that, on the adjustment, the interest then due was paid 
instead of being added to the principal. In other words they 
say, the total payments in the transaction must be regarded, 
and if it be found in the result that the total amount of in- 
terest has reached the amount of the principal, no claim can 
successfully be made for any more. Those are the several conten- 
tions. These sections of the Acts are directed against usury. 
I think the words “ total interest decreed” must be read in rela- 
tion to the limit of the claim, and if the limit of the claim, 
looking to the whole transaction, and to the monies actually 
paid by the debtor and to the language of the illustration, be, 
as it apparently is, only the principal and such a.sum for interest, 
as will not, quai the total interest payable, exceed that principal, 
it would look as if the Legislature intended that that total should 
not be exceeded or be recoverable. If the word had been ‘recover- 
able’ instead of ‘decreed’ the meaning would have been reason- 
ably clear. The illustration speaks of the limit of the claim. 
If the plaintiffs’ view be adopted, the creditor by putting 
pressure on his debtor, and taking fresh bonds for accrued 
interest, and suing separately on such bonds could easily defeat 
what I think was the intention of the Legislature, viz., that 
the total interest recoverable was not t® exceed the principal of 
the original debt. I do not wish to ke understood ag saying, that 
in the present case, there was an “intermediate adjustment of 
account” within the meaning of the explanation to Sec. 24 of 
the Regulation of 1898, for the original claim was not increased 
by any renewal, and, in actual terms, the illustration to that 
section may be said not to apply; but the illustration is of im- 
portance, as indicating what was the intention of the Legislature 


l 


Vou. I.] HIGH COURT. 199 


as to what wasto be the limit of the claim in such or similar cases. 
For these reasons, I agree with Mr. Justice Pargiter. 


Apart from the question submitted to me there appears tobethe 
further one as to the effect qua the present suit of the plaintiffs 
having withdrawn the money paid in under Sec.83 of the Transfer 
of Property Act. This point was mentioned but as it was not refer- 
red to me, I am not in a position to deal with it. 


The appeal is dismissed with costs. 


H. P, 0; N. K. B. 


Appeal dismissed. 


Before Mr. Justice Harington and Mr. Justice Mookerjee. 
HERAMBA CHANDRA PAL CHOWDHURY 


v. 
KASI NATH SUKUL Anp axormeR” 
and 
KASI NATH SUKUL 


v. 


HERAMBA CHANDRA PAL CHOWDHURY AND ANOTHER.t 


Principal and aAgent—Power of agent to borrow—Implied authority— 
Loan—TInteresi— Benoflt to principal—Indian Contract Act (IX of 1872). Secs. 
188, 189. 


An agent in charge of a business has implied authority to bind his prin- 
Vipal by raising a loan for the purposes thereof, only if hia act is necessary 
or is usual in the management of the particular business or is justified by an 
emergenvy. 


An implied authority to agree to the payment of # particular rate of 
interest must be made c ut in the same manner as an implied authority to raise 
a loar. Montaignac v. Shitta (1) followed, 


If the implied authority of an agent to raise a loan is not established, but 
it is proved that the sum bo rowed ora portion thereof has been applied for 
the benefit of the business, the oredi'or is entitled to be reimbursed by the 
principal to the extent he has been benefited. 


Reid v. Rigby (2) followel. 


“ Appeal from Appellate Decree No, 2516 of 1902, against the deoree of 
8S. J. Douglas, Esq., District Judge, Burdwan, dated the 19th August 1902, 
modifying the decree of Babu Jogendra Chundra Moulo, Additional Subordi- 
nate Juige, Burdwan, dated the 25th May 1900. 


t Appeal from Appellate Decree No. 2781 of 1902, whichis analogous to 
appeal from Appellate Deoree No, 2516 of 1902. 


(1) (1890) 15 App. Oas. 857. (2) (1894) 2 Q. B. 40. 
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pe Appeal (No. 2516) by the Defendant, Principal debtor. 
1905 Appeal (No. 2731) by the Plaintiff, Creditor. 
Heramba’ Chandra Suit for money. 


Pal Chowdhury The facts of the case were as folows:—The plaintiff and defend- 
Kasi Nath Boku, 2b wore neighbouring colliery owners. The defendant did not 

sa look after hiscolliery himself but left it tothe careofa manager, 
whom, it was in evidence, henever supplied with funds. The mana- 
ger therefore borrowed money from time to time from the plaintiff 
on a hatchitia in which there was a stipulationto pay interestatthe 
rate of 150 % per annum. The defendant used to visit his colliery 
sometimes and on the occasion of some of his visits, he sanctioned 
the delivery of some coal to the plaintiff in payment of the debt. 
The suit was brought against the principal as well as against his 
manager for thesum dueon the hatchitta with interest thereon. 
The first Court gave a decree in full. On appeal, the District Judge 
of Burdwan modified the decree of the lower Court as regards the 
interest. He was of opinion that the rate of interest was much too 
high to be enforced in a Court of Justice and he reduced the rate 
accordingly. Both parties appealed to the High Court ; the defend- 
ant in No. 2516 against the decree and the plaintiff in No. 2731 
against the modification. 

Babu Lal Mohan Doss (Babu Aghore Nath Seal with him) for 
the Appellant, the Principal :— 

The findings of fact come to by the District Judge do not 
warrant any legal inference of authority on the part of the agent 
so as to bind the principal; mere existence of necessity to borrow 
does not invest the agent with authority. See Hawtayne v. 
Bourne (1). f 

The fact that the question of ratification has been raised by the 
plaintiff negatives the existence of any previous authority of the 
agent. As to the alleged vatification, I submit that there could 
be no inference of ratification of the whole debt from the delivery 
of some coal: see, Wright on Principal and Agent, p. 56 and ` 
Simpson v. Eggington (2). Unless there is knowledge on the part 
of the principal of all the facts of the case, there can be no valid 
ratification. 

The plaintiff might be entitled to ‘a decree for the sum used 
for the purposes of the colliery, but not for that appropriated by 
the agent to bis personal use, see Reid v. Rigby and Co. (8) 
and there is no finding in this case ag to how much of the sum 
advanced was actually spent for the purposes of the colliery, see 
S. 227 of the Indian Contract Act. 


(1) (1841) 7 M. & W. 595; 66 R. R. 808. 
(2) (1856):10 Ex. 845. (8) (1894) 2 Q. B. 40, 
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Further, in the present case, the agent signed thehatchitta not 
‘as agent’ for my client but in his own personal capacity. Thelender 
looked to the agent only for payment. No question of an undis- 
closed principalarisesin the case. The principal's name was in- 
deed written on it, but it was written by a mohurir who had no 
authority to sign it for my client. The decree is also defective as no 
credit is given for an admitted payment of Rs. 847. 

Dr. Rash Behary Ghose (Babu Digambar Chatterjee with him) 
for the Plaintiff, Respondent, the Oreditor:—I submit that this 
Second Appeal is concluded by the findings of fact arrived at 
by the Lower Appellate Court. 


The caseis governed not by the principlesof the law of Contract 
as it obtains in England but by the Indian Contract Act, Secs. 187 
and 188 of which are fatalto the defendant’s case. The authority 
of the agent must be held to be implied in this cage and it extends 
to the whole transaction ; see Hawken v. Bourne (1). 


[MooKERJEE, J—Have you considered the cases of Ricketts 
v. Bennett (2) and Montaignac v. Shitta (8)]. 


Isubmit that all these cases affirm the principle of law laid 
down in Sec. 188 of the Indian Contract Act. 


The real question in the appeal is not a principle of law but 
whether there was evidence on which the District Judge could 
have arrived at the finding. I submit that it cannot be disputed 
that there was such evidence. 


Coming now to my appeal (No. 3731), if the question had been 
one of ratification only, I would be in a difficulty but as it has 
been found that the agent had authority to borrow, the principal 
is bound to pay interest at the stipulated rate: See Bryant Powis 
and Bryant v. La Banque Du Peuple (4), and Montaignac v. 
Shitta (8). 


Then the mere fact that the rate of interest was as high as 150 
% does not make the bargain unconscionable, and the principal 


was bound to pay; see Satish v. Hem (5), and Prayag v. Shyam 
Lal (6). 


[HARINGTON, J.— There was no interposition of an agent in 
that case]. 


I have not been able to find a single case where the inter- 


position of an agent has made any difference in the principle of 
unconscionable bargains. 


(1) (1841) 8 M. &W. 708. (4) (1898) A. ©. 180, 
(2) (1847) 4 C. B, 686, (5) (1902) 1. L. R. 29 Gale, 828, 
(8) (1890) 15 A. O. 857. (6) (1908) I. L. R. 31 Cale. 188. 
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Sec. 188 of the Act applies only to the authority to borrow and 
has no application to the question of the rate of interest. Thecase 
falls within Sec. 187 and it is in evidencethatthe rate is an ordinary 
onein these cases. The payment of Rs. 847 is admitted and should 
be credited in the decree. 

Babu Lal Mohan Doss in reply —The principles relating to 
express authority do not apply to cases where the authority of the 
agent is only implied. In the latter case the radius so to speak of 
the orbit of authority is necessity. Any act which falls outside 
that orbit is egira vires, and is not binding on the principal. 

C. À. V. 

The following judgments were delivered :— 

Harington, J.—This isan appeal by the defendant against a de- 
cree of the District Judge, modifying adecreemadeby the Additional 
Sub-Judge in favour of the plaintiff. The plaintiff has filed a cross 
objection against the decree so far as it modifies that of the Addi- 
tional Sub-Judge. 


The suit is brought by a money-lender on a haichttta executed - 
by defondant No. 2,the manager ofa colliery owned by defendant 
No. 1. 

The Additional Sub-Judge gave the plaintiff a decree for the 
amountclaimed. The District Judge while holding that themanager 
had authority to borrow the money sued for, and that the owner 
had ratified such acts of borrowing, yet thought that the colliery 
owner had not accepted the rate of interest charged by the plain- 
tiff, and accordingly reduced the rate of interest recoverable from 
150 % to 18% per annum, and subject to that modification he 
affirmed the judgment of the lower Court. 


On behalf of the appellant it is contended (1) that the District 
Judge in arriving at the figure for which he has given a decree 
failed to give credit for the sum of Rs. 847 which in the plaint it 
is admitted that the defendant was entitled to credit. 


This point is conceded by the Respondent’s pleader. 


(2) It is contended that as there was no ratification of the 
borrowing at interest, no interest should have been given. 


(8) That no authority was given to borrow and no ratification. 


(4) That the plaintiff can only recover what was actually spent 
on the colliery, and (5) that the fact that the colliery owner’s name 
was written on the hatchitta by the pen of another person showed 
that the manager did not sign as having authority from his master 
to bind him. ' 
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The 5th point has nothing in it. 


The question whether the agent purported to sign as agent for 
his master is one of fact. With the District Judge’s view on this 
point we do not interfere. 


On behalf of the respondent it is argued that the questions as 
to authority and ratification are concluded by the findings of fact of 
the Lower Appellate Court, and that if there was authority the em- 
ployer must stand in his agent’s shoes and bebound by the contract 
and further that the Court had no jurisdiction to interfere with the 
bargain made between the parties as to interest in a case in which 
the parties were both of full age, and there was no evidence 
that the plaintiff had been fraudulent or had overreached the 
defendant. 


The appellant relied on the case of Hatwtayne v. Bourne (1) 
and other cases, ag authorities for the submission that the facts 
found by the learned Judge did not justify the conclusion, that the 
manager had an implied authority to borrow money for the purpose 
‘ of conducting the business of the colliery. In my opinion those 
cases do not touch the question inasmuch as the law on this point 
_ has been codified in the Contract Act, and it is tothat Act, we must 
look to see what authority is implied in an agent authorized to 
carry on a business for his principal. By Sec. 188 of that Act, itis 
provided that such an agent has implied authority to do every law- 
ful thing necessary for the purpose, or usually done in the course, 
of conducting such business, and by Sec. 189, he has authority in 
any emergency to do all such acts for the purpose of protecting 
his principal from loss as would be done by & person of ordinary 
prudence in his own case under similar circumstances. 


I think in addition to the facts which the Judge has considered, 
be should also have considered whether the loan contracted by 
the manager was necessary for the purpose of, or usually done in 
the course of conducting the business of & colliery. If he thought 
it was not, he should then consider whether the loan was contract- 
ed on an emergency, so as to fall within the conditions of Ses. 
189. If he should come to the conclusion that the manager had 
no authority express or implied, and that the case does not fall 
within Sec. 189, he must consider the effect of Secs. 196-200 of 
the Contract Acton the question of ratification. 


Now on the question of ratification there is an inconsistency 
in the judgment of the District Judge. 


(1) (1841) 7 M & W. 596. 
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The money borrowed by the manager was borrowed at the rate 
of 150 per cent. While in one part of the judgment the learned 
District Judge says the defendant “has ratified such acts of borrow- 
ing,” he says, when doaling with the question of interest, “I am not 
satisfiod that Herambo Chandra (the principal) was aware of or 
ever accepted the rate charged by the plaintiff.” 

Thisinconsistency raisesa difficulty in the applicationof Sec. 199 
of the Contract Act; for while by that section the principal cannot 
ratify one unauthorized act done on his bebalf without ratifying 
the whole transaction, yet,by Sec. 198,n0 ratification can be validly 
made by a person whose knowledge of the facts is materially 
defective. In dealing therefore with the question of ratification, the 
learned Judge ought to consider, what at the time of the alleged 
ratification the principal’s knowledge of the facts of the case was, 
and so whether there has or has not been a ratification under Sec. 
198. 

The 4th point argued by the appellant only arises if it should 
be found that the loan contracted was not authorized under sections 
188 or 189, nor ratified under Sec. 196 of the Contract Act. 

The case of Reid v. Rigby & Co. (1) is an authority for the 
proposition that when a plaintiff fails to recover on a cheque drawn 
by an agent in excessof his authority where he has notice that the 
agent’s authority is limited, yet he may nevertheless recover the 
money given for the cheque as money paid to thedefendant to the 
use of the plaintiff, if it be proved that it has found its way into 
the principal’s hands, and been used for the principal’s purposes. 


The learned vakil for the respondent was unable to show any 
thing in the Contract Act, or in the cases decided in this country 
antagonistic to this principle. We think, therefore, that in any case 
the principal would be liable to repay to the plaintiff the money 
advanced to the manager, actually used in the business of the 
Colliery. 

But how much was so used the learned Judge has not found, 
although, he seems to be of opinion, that some ofthe money bor- 
rowed was misappropriated by the agent. 


The cross-objection taken by the respondent is sound. 

If the agent had authority to borrow money at 150 per cent. 
or if, having borrowed without authority, his contract to pay 
interest at 150% was ratified by the principal, there is nothing 
in the fact that the rate was High to justify the Court in in- 
terfering with the contract. 

(1) (1894) 2 Q. B. 40, 
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The result is that we must set aside the judgment of the 
Lower Appellate Court, and must remand the case, inorder that 
the District Judge may ascertain whether the loan obtained by 
the agent was such as would fall within Section 188 of the Con- 
tract Act, or whether it comes within Sec. 189 of the Act. If his 
view is adverse to the plaintiff on those sections, he must consider 
the question of ratification having regard to Sees. 196-200 of the 
Contract Act. 


If he finds, there has been no ratification of the loan as made, 
he must ascertain whether any and, if so, what portion of the 
borrowed money was actually used for the defendant’s benefit. 


Further he must bear in mind that the defendant is entitled 
to credit for Rs. 847 for coal supplied. 


With these observations we remand the case to the Lower 
Appellate Court. Costs to abide the result. 


Mookerjee, J.—I agree with my learned brother that these ap- 
peals, which are both directed against the judgment ofthe District 
Judge, must be allowed, and the case remitted to him for further 
consideration. Two principal questions have been argued beforeus, 
namely, first, whether the agent who was placed in charge of the 
business was entitled to pledge the credit of his principal and to 
borrow money thereon, when he had no express authority to do so; 
secondly, assuming that the agent had implied authority to raise 
a loan, is the principal bound to pay interest at the rate agreed upon 
by the agent. The learned vakil for the defendant principal has 
contended that the first question ought to be answered in the nega- 
tive, and he has relied upon the case of Hawiayne v. Bourne (1), as 
an authority for the proposition that an agent who is the manager 
of a business has no implied authority to borrow money, on the 
credit of his principal, however pressing the necessity may be fora 
loan. The learned vakil forthe plaintiff creditor who seeksto make 
the defendant principalliablefor theloan advanced tothe defend- 
ant agent, places reliance upon the case of Hawken v. Bourne (2) 
as an authority for the proposition that a managing agent of a 
mine has implied authogity to purchase goods when necessary on 
the credit of the share-holders. Both these cases wereexamined and 
considered in the case of Ricketts v. Bennett (3), where Wilde, C. J. 
laid down that the true rule is that the degree of authority of the 
agent is to be judged of by the nature of the concern and the 
mode in which it has been carried on. I am of opinion that this 


(1) (1841) 7 M. & W. 595. (2) (1841) 8 M. & W. 703, 
(8) (1847) 4.0. B, 686, 
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exposition of the law ought to be accepted as substantially in ac- 

cordance with the provisions of Sec. 188 of the Indian Contract 
Act. An agent has an implied authority to pledge the credit ofhis 

principal for whatis necessary to the successful management of the 
business and isusual. To put thematterin another way every agent 
who is authorized to conduct a particular business has implied 
authority to do whatever is incidental to the ordinary conduct of 
such business and whateverisnecessary forthe properand effective 
performance of his duties, but not to do any thingoutside the ordi- 

nary scope of his employment and duties. If we seek to apply these 
principles to the facts of the case before us, there can be no doubt 
that the findings of the learned District Judge are not sufficient 
to justify the conclusion that the plaintiff is entitled tosucceedon 

the ground that the agent defendant had implied authority to raise 
a loan for the purposes of the business on the credit of his prin- 
cipal. It has been found by the learned District Judge, first that 
the defendant agent was employed by his principal as-manager of 
his coal mine and business and to carry on the work thereof, second- 

ly, that the principal never sent any money for the use of the 

colliery, thirdly, that the agent raised funds from time to time to 

conduct the business,and fourthly, that under thesecircumstances 

the agent, out of money borrowed from the plaintiff, spent a sub- 

stantial portion for the purposes of the colliery. But from these 

facts the learned District Judge has not drawn theinference that 

the agent had implied authority to borrow on behalf of his principal, 

in other words, that within the meaning of Sec. 188 of the Contract 
Act, the agent having authority to carry on the business acted in 
the exercise of his authority to do a lawful thing necessary. for the 

purpose. It is no doubt true, as laid down by the Judicial Committee 

in the case of Montaignac v. Shitta (1) that the power to manage 

and administer a business may imply an authority to raise money 
when the raising of money is necessary for the proper carrying on 

of the business affairs which are to be administered by the agent ; 

see also Story on Agency, 9th Edition, Sec. 103. But in order to 

support the decree made by the District Judge, it must be distinctly 

found that the act of the agent was necessary for the purposes of 
the business, or was usual in the management of the colliery, or, 
was justified by an emergency. 


It has further been argued by the learned vakil for the creditor, 
that in any view of the matter, he is entitled to a decree against the 


principal for such portion of the sums borrowed, though in excess 


(1) (1890) 15 App, Cas. 857. 
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of authority, as may have been actually spent by the agent for the Crvit 
benefit of the business, and in support of this contention, he relies 1905 
upon the case of Reid v. Rigby & Oo. (1). I am of opinion that this eee eer 
argument is well founded and ought to prevail. When a plaintiff Pal Chowdhury 
pays money with a view to obtain contractual rights which he fails 
“to acquire, he is entitled to recover back his money, as on a failure 
of consideration, from the party benefited. JI do not think this 
equitable result in any way conflicts with the fundamental rule, 
that a person dealing with an agent must at his peril ascertain the 
extent of the agent’s authority. The rule only means that 
as between the plaintiff and the defendant, two innocent parties, 
there is no reason why the plaintiff, who takes it upon himself 
to contract with the defendant through the intervention of the 
. agent of the latter, should throw upon him a loss consequent upon 
an unauthorized act of the agent; but the rule does not justify 
the conclusion that, because the agent exceeded his authority and 
there was no valid contract binding upon the principal, the latter 
shall be allowed to enrich himself at the expense of the plaintiff. 
The distinction is well illustrated by a recent case in the American 
Courts, Deery v. Hamilton (2). In that case an executor in excess 
of his authority had borrowed money from the defendant, 
and secured the payment thereof by a mortgage on the estate; 
in a suit by the beneficiaries for cancellation of the mortgage, it 
was held that, as the executor had no authority to borrow, the 
estate was not bound by the mortgage, but since it had received the 
benefit of the loan, it was only just that it should repay to the 
defendant what be had advanced, with interest at the rate ordina- 
rily allowed by the Court. Mr. Justice Beck in delivering the opin- 
ion of the Supreme Court observed: “ The estate has received the 
- benefit of the money which was advanced by the defendant; it ought 
in good conscience to repay it with legal interest. Thisis notrequired 
because of the contract under which the money was borrowed, 
which is invalid, but on the ground tbat the estate has had the 
benefit of the money received from the defendant. The interest tobe 
paid must be 6 per cent. per annum and not 10 per cent. as agreed 
by the executrix.” This view is also supported by the cases of First 
Baptist Church v. Caughey 8), and Billings v. Monmouth (4). In 
this latter case, it was held that a plaintiff who had lent money to 
the Municipal authorities of a town through the treasurer, on 
the faith of promissory notes issued by him could recover 
(1) (1894) 2 Q. B. 40. 
(2) (1876) 41 Iowa. 16; 1 Keener, Cases on Quasi-contraots, 204. 


(8) (1877) 85 Penn. 271; 1 Keener, Oases on Quasi-contraots, 205. 
(4) (1861) 72 Maine. 174; 1 Keener, Cases on Quasi-contracts, 209, 
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ina count for money had and received, though the treasurer: 
had exceeded his authority, because it was found that the town had 

received the benefit of the money borrowed. Mr. Justice Barrows, . 
in delivering the judgment ofa Full Bench of the Supreme Court, 

observed, that there was no good reason to excuse the town from 

refunding what had been actually appropriated for its benefit, and 
added that “in such case the want of an express promise to repay 
it will not defeat the action; the law will imply a promise some 
times even against the denial and: protestation of the defendant.” 

That, ina case of this description, the creditor does not succeed 

under the orignal contract entered into with the agent, is illustrated 

by the case of Kelly v. Lindsey (1); but the learned Judges in this 

case also appear to have held that where an agent, in excess of his 

authority, had borrowed money on behalf of the defendant, the 
plaintiff was not entitled to recover on a count for money had and 

received, even though it was proved that the money had been spent 

in his business and in discharge of his debts. The Supreme Court 

rested its decision on the ground put by Mr. Justice Dewey that 

“no one can make himself a creditor of another, by unsolicited 

payment of his debts, that it is not enough to create a liability that 
defendant had the benefit of the money by reason of its being 

expended in his business or in the payment of his debts, and that 

there must be shown some authority to make such advance, or 

payment of money, proceeding from the defendant, in addition to 
the mere fact of its being applied for his benefit, in order to charge 
him with the same ina suit at law.” ‘This decision has been 

criticised by Prof.. Keener in his Treatise on Quasi-contracts, p. 
831, and may manifestly lead fio hardship.and injustice; and the 
view taken does not commend itself to me as well-founded on 

reason and principle. 


Tt has also been argued before us that the plaintiff creditor is 
not entitled to recover the whole sum advanced by way of loan, in 
as much as the learned District Judge observes, that a portion of the 
money borrowed was, perhaps, applied by the agent for his own 
uses. This contention ought to prevail, if the implied authority 
of the agent to borrow is not established, and the plaintiff has to 
rely upon the principle which I have just indicated. But the con- 
tention ought not to prevail, if the implied authority of the agent 
is proved; because, as pointed by their Lordships of the Judicial 
Committee in Montaignac v. Shitta (2), when an agent has implied 
authority to raise money by loan for the purpose of carrying on 


(1) (1866) 7 Gray 287: 1 Keener, Cases on Quasi-contracts, 202, 
f (2) (1890) .15 App. Cas. 357, 
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the business, the lender is not bound to enquire, whether in a 
particular instance the emergency had arisen, but is entitled to 
recover from the principal, if he had acted bonafide and without 
notice that the agent had exceeded his mandate. 


As regards the second point, it has been argued by the learned 
vakil who appears for the creditor, thatas soon asitis established 
that theagent had authority, express or implied, to raise a loan on 
behalf of his principal, the agent must be treated as identical with 
or & complete substitute for his principal, andthatconsequently an 
agreement by the agent, that the loan should carry a specified rate 
of interest, is absolutely binding upon the principal, provided, that 
the agreement is of a description which would have been binding 
upon the agent himself, if he had entered into it on his own behalf. 
The learned vakil for the creditor seeks in substance to draw a 
distinction between the original loan and the interest thereon, to 
the effect, that although, in the case of the loan itself, an implied 
authority has to be inferred from a certain set of circumstances, in 
the case of the interest, the authority to agree to any particular rate 
flows necessarily from the authority to borrow. I am of opinion 
that this contention is not well founded on principle, nor is it 
supported by any authority which has been placed before me. 
Tf the argument of the learned vakil for the creditor is accepted, 
it must be on the hypothesis, that the agent has authority to do 
everything which, if the principal bad been present, he could or 
might himself have done ; that however is clearly a doctrine which 
does not apply to the case of the principal amount borrowed, and 
I cannot discover any intelligible reason why it should apply to the 
case of the interest charged on the loan; in other words, there is 
no reason why the right of representation in the one case should be 
more extended than in the other. I must hold accordingly that the 
principal is bound by the contract of the agent to pay interest, only 
if the contarct is of sucha character as he had implied authority to 
enter into, that is to say, if itis necessary or usual. This view is not 
inconsistent with that takenby the Judicial Committee in the case 
of Montaignac v. Shitta (1), where their Lordships appear to have 
‘held that anim plied authority toraise money by loan might bedeem- 
ed to include power to borrow on exceptional terms, but only -un- 
der circumstances of emergency. The position is in some respects 
analogous to the case where a Hindu widow raises funds for a 
necessary purpose but at an unusual rate of interest; under such 
circumstances, it has been held by the Judicial Committee that, 
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Orvik although the loan itself might be binding upon the estate in the 
1905 hands of the reversioner, the creditor could not rightly claim any- 


ee ee thing beyond and a fair reasonable rate of interest. Hurro Nath v, 
Pal Chowdhury Randhir Singh (1). In the case before us however, the learned 


v. : . : 
Kasi Nath Sukul. District Judge has not found expressly that the rate of interest 


agreed upon, namely, 150 per cent. per annum, was either unusual. - 


Mookerjee J. or unnecessary ; on the other hand, his view that the rate was un- 
conscionable, merely because it was exorbitant, is clearly opposed 
to the case of Satis Chunder v. Hem Chunder (2). The findings, 
therefore, do not justify the reduction made in the interest, and the 
question must be further considered by the learned Judge. I shall 
not examine in detail another argument which was addressed to us 
by thelearned vakil for the defendant, principal, viz., thatthe question 
of ratification of the contract entered into by the agent has not 
been properly dealt with by the District Judge, that there can be 
no valid ratification in the absence of knowledge of all the ciroum- 
stances, and that the acts from which ratification has been inferred 
are of an ambiguous character, consistent quite as much with an 
absolute ignorance as with a full knowledge of the contract entered 
into by the agent, and its terms. This contention derives consid- 
erable support from the case of Simpson v. Eggington (8), and 
Fitzgerald v. Dressler (4). But I need not discuss this question at 
length, for, as pointed out by my learned brother, the findings of the 
District Judge on this part of the case are neither explicit nor con- 
sistent. I may point out, however, that although acts relied upon 
may not be sufficient for the purpose of ratification, one of them, 
namely, the standing by on the part of the principal, with full 
knowledge that the agent was borrowing money on his credit, is 
strong evidence of implied authority. As observed by Story, 
(Agency, 9th Edition, section 89) where a man stands by know- 
ingly and suffers another person to do acts in his own name, 
without any opposition or objection, he is presumed to have given 
an authority to do those acts, or in the words of the Digest “in 
every case, he who does not prohibit another from intervening 
on his behalf is regarded as giving a mandate.” 


N.K.B. . Appealseallowed ; case remanded. 
(1) (1890 I. L. R. 18 Osle. 311. o ee 10 Eroh. 845, 
4 (2) Coon I L. B. 29 Gale. 823. (4) (1859) 70. B. N. S. 874. 
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Before Mr. Justice Rampini and Mr Justice Pratt. 
MATI LAL BOSE 


Vv. 
AMIN CHAND CHATTOPADHAY AND OTHERS. * 


Suit for account, against Gomasta—Limttation Act (XV of 1877)—Arts., 
89, 115 and 116, applicability of. 


A suit for an account by a principal agains’ his agent on the has's of a 
registered agreement, is governed not by the three years rule laid down in 
Art. 89, but by the six years rule laid down in Art.116 of the Limitation 
Act. The time runs from the date when the contract to render accounts is 
broken. 


If under the contract, the account has to be rendered at the end of every 
year, the plaintiff is not entitled to accounts for more than six years preced 
ing the suit. 


Semble, if the agent does not hold under a registered contract, the case 
would be governed by Art. 115, and not by Art. 89. 


Appeal by the Defendant. 
Suit for account. 


The facts and arguments necessary for the purpose of this re- 
port will appear from the judgment of the Court. 


The material portion of the Kabuliat, upon the basis of which 
the suit was brought, is as follows :— 


“ Executed service Kabuliat to the effect following :— 


That being appointed to gomastaship in your Bari Motalak 
since 1283 B.S, I have been doing the collection business (such as) 
rent, eto., of your rent paying, rent free properties and putni taluk, 
ote., boat trade, money lending and paddy lending, etc. On this I 
am being called upon to furnish nikash and kabultat ; this kabultat 
ig executed on these terms :—That after making collections of 
all rent-paying, rent-free (properties) and taluk, etc., you have 
and will acquire in future, and of the aforesaid lending business, 
you carry on and will have to carry on in future, I will render 
account to you, month by month. * * * At the end of the year 
I will render account as to rent, trade, and ntkash, etc. Regarding 
the said nikash and rent, etc, I will produce Jama-Wastl-Baks 
Jatbaki, Karcha account, seha and counterfoil book of dakhila. 


* Appeal from Appellate Decree No, 1994 of 1899, against the decree of 
Babu Debendro Lal Shome, Subordinate Judge, Khulna, dated the 25th July 
1899, modifying the decree of Babu Upendra Nath Bhanja, Munsiff, Khulna, 

‘dated the 19th December 1898, 


OIVIL 
1902 


Mati Lal Bose 


v. 
Amin Chand 
Chattopadhay 


Jan. T. 


212 THE CALCUTTA LAW JOURNAL. [Vou I. 


As regards tejarat (loan business), I will furnish account and terij 
of each individual. ** ** At the end of the year, all docu- 
ments will be made over and received under a list. *** If 
through my laches in any of the works mentioned above you suffer 
any loss, I will be held liable to you for compensation to at least 


Rs. 800. ** Dated the 27th Kartik 1294 B. 8.” 
Dr. Asutosh Mookerjee and Babu Biraj Mohan Mojumdar for 


-the Appellant. ' 


Babus Mohendra Nath Roy and Upendra Narain Mukerji for 
the Respondents, 


C. A. V. 
The Judgment of the Court was delivered by 


Rampini J.—This is an appeal against the decision of the 


-Subordinate Judge of Khulna, dated 25th July 1899. 


The suit out of which the appeal arises is a suit against 
gomasta for accounts. The claim related to accounts for the years 
1289 to 1299 and 1299 to 1801. The gomasta during these two 
sets of years served at different places. The first period of 
service was under a registered kabuliat, and the second has been 
found to be under a fresh contract not registered. The Subordinate 
Judge held that the defendant left the plaintiff's service at the end 
of 1298, and that the suit instituted on the13th April 1898 is barréd 
by limitation as regards the claim relating to the accounts of the 
second period of service, but not as regards the accounts of the 
first period, in respect of which the claim is based on a registered 


-kdbuliat. The Subordinate Judge, therefore, gave the plaintiff a 


decree for ascounts up to the end of year 1298. 


The defendant appeals. On his behalf it has been urged, (1) 
that the article of limitation applicable is Art. 89 and not 116,(2) 
that even under Art. 116 the suit is barred as instituted more than 
gix years after the accrual of the cause of action,(8) that in any 
case the plaintiff cannot get a decree for accounts of more than 
six years previous to the institution of the suit, and (4) that the 
kabuliat having been executed in 1294 *the plaintiff is not enti- 
tled to accounts for any year previous to 1294. 


We are unable to agree with the first of these arguments. The 
article of limitation applicable in-our opinion is Art. 116,‘and not 
Art, 89. 


In these circumstances the cause of'action accrued from’'the 
date on which'the contract to render accounts was broken. Now, 
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the contract was to render accounts from the end of each year. It 
was executed on the 27th Kartick 1294 or 12th November 1887. 
As the plaintiff’s case is that the defendant rendered no accounts, 
the contract would seem to have been broken at the end of each 
year after the execution of the contract. The defendant left 
plaintiff's service in the end of 1298 which corresponds with the 
11th April 1892. The last broach of contract therefore took place 
on the 11th April 1892 and the cause of action in respect of the 
breach to render the accounts of 1298 accrued on that date. The 
suit was instituted on the 13th April 1898. But it should have 
been instituted on the 11th April 1898,—so it was apparently 
brought two days after the period of limitation had expired. The 
respondents’ pleader says, the 12th April 1898 was a holiday. This 
may be, but the breach to render accounts took placeon the 11th 
April 1892, and the suit should have been instituted within six 
years from the date, or on the llth April 1898. The suit would 
therefore seem to be completely barred. 


Inany casethe defendant cannot becompelledtorender accounts 
for the years previous to the year when the last breach occured, t.6., 
supposing the suit to be in time.. So that the Subordinate Judge's 
decree directing him to render accounts from the year 1289 or 1882 
must be wrong. Norcan a kabuliat which was executed in 1294, 
and which contains nostipulation with regard tothe accountsof past 
years, be given retrospective effect to, and be held to render the 
defendant liable to render accounts for any year previous to its 
execution. The respondents’ pleader urges that the article applicable 
if-the kabuliat had not been registered would have been article 89, 
and that therefore the period of limitation is six (?three) years from 
the date of the termination of the defendant's agency. We do not 
agree to this, The article applicable, if the contract had not been 
registered, would appear to be article 115. But even ifthe period of 
limitation runs from the termination of the defendant's agency, 
then as the defendant’s agency has been found to have.terminated 
at the end of 1298, or on the 11th April 1892, so in either case 
the suit is barred. R 
We accordingly decree this appeal, and dismiss the suit with 
all costs in all Courts. 


B. M. M. Appeal allowed. 
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CRIMINAL REFERENCE. 


Before Mr. Justice Harington and Mr. Justice Mookeryjee. 


HAKIMI JAN BIBI 


v. 


MOUZE ALI. * 


Criminal Procedure Code (Act V of 1898—S 488—Maintenance—Ojfer 
to maintain wife— Dismissal for non-appearance — Willingness of toife to live 
with husband— Rehearing. : 

In a case for maintenance, when the husband offers to maintain the wifo, 
on condition of her living with him. aud tho wife states that she is willing 
to live with him, the Magistrate oannot makean order under s. 488 Or, P, 
Code, unless the petitioner satisfies him that, netwithstanding such offer, 
there is just ground for making such order, 

The law does not empower a Magistrate to rehear an application for 
maintenance under Sec, 488 Or. P, Code dismissed for non-appea ance, 
Jamots v. Gadalo Kamar (1) distinguished. . 

On the 14th November, 1904, Hakimijan Bibi applied to the 
Sub-Divisional Magistrate of Patukhali under Sec. 488 Cr. P. C., 
for directing her husband Mouze Ali to maintain her, whereupor 
the Sub-Divisional Magistrate ordered a notice to issue calling 
upon him to shew cause why he should not do so, On the 8th 
December, the day fixed for hearing Mouze Ali appeared and filed 
a written statement admitting Hakimijan to behis wifeand offering 
to maintain her if she agreed to live with him, but Hakimijan Bibi 
having failed to appear on that date, her application was dismissed. 
On the 10th December 1904 Hakimijan Bibi applied to the Sub- 
Divisional Magistrate for restoration of her case alleging that her 
non-appearance was due toillness. The Sub-Divisional Magistrate 
however refused te restore the case holding that there is no power 
given to him by the Code to restore a case of this nature, and 
rejected her application. 


On application to the Sessions Judgeof Backergunge, he made 

æ reference to the High Court recommending that the order of the 
Sub-Divisional Magistrate, dated the8th December 1904, dismissing 
the petition of Hakimijan Bibi be set aside, and the Sub-Divisional 
Magistrate be directed to proceed with the oase according to law, 
* Grim, Reference No 28 of 1905 by J.A. Ezechiel, E-q. Soasions 
Judge, Backergunge, dated the 11th February 1905, recommending the reversal 


of the order of Babu Krishna Doral Pramanik, Sub-Divisional Magistrate, 
Patuakhali, dated the 8th December 1904. = 


(1) (1877) 1C.L.R. 89, 


Vor. L] HIGH COURT. 215 


inasmuch as Mouze Ali having admitted the petitioner to be his 
wife, some sort of enquiry should have been made and the peti- 
tioner should have been asked what objection she had to live with 
her husband, her non-appearance on the date of hearing being 
due to no fault of her own but owing to her illness. 


The Reference having come on before Harington and Mook- 
erjeo, JJ. the following Judgments were delivered :— 


Harington, J.—I am unable to see anything illegal in either of 
the orders made by the Sub-Divisional Magistrate. The respondent 
admitted that the petitioner was his wife and offered to maintain her 
on condition of her living with him; then under sub-section (3) of 
Sec. 488, if she refused to live with him, the Magistrate would 
have to consider any grounds of refusal stated by her. So far from 
stating any grounds of refusal to live with him she states in her 
petition she is willing to live with her husband. Under these circum- 
stances I do not see how the Magistrate could have made an order 
under Sec. 488 unless the applicant had satisfied him that notwith- 
standing that offer, there was just ground for making the order. 
She did not appear at the hearing to satisfy the Magistrate on this 
point, nor did she send any one to ask for an adjournment on the 
ground of illness. 


The case of Musst. Jumott v. Gadalo Kamar (1) does not 
affect this case. In that it was held that where the application had 
been dismissed by a fully empowered Magistrate after hearing the 
evidence, the District Magistrate could not entertain the com- 
plaint de novo, and it does not lay down the proposition that 
where a petition for maintenance has been dismissed in default of 
tbe appearance of the applicant, it is not open to the applicant to 
present a fresh petition. The application to re-hear the petition 
already dismissed does not appear to have been made under any 
of section the Code giving the Magistrate any power to set aside his 
previous order and hear the case over again. We must decline to 
interfere. 

Mookerjee, J.—I agree. 


EH. P. C.; M. N .M. References discharged. 


(H° (1877) 10, L. R, 89. 
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Cenis CRIMINAL REVISION. 
ae Before Mr. Justice Henderson and Mr. Justice Geidt. 
Ore KHAROO LAL SAJAWAL AND OTHERS 


v 


SHYAM LAL. * 


Criminal Procedure Oods, (Act Vof 1898).—Sec. 144—Nuisance or appre- 
hended danger, urgent casesof—Immediate prevention—Speedy remedy— 
Magistrate, jurisdiction of, to take action. 

Before a Magistra'e cnn take action under S. 144 Criminal Procedure Oode 
he must be of opinion that immediate prevention or speedy romady of a 
nuisance or apprehended dager ig necessary, and whon ho has made up his 
mind that it is so, he must state the material facts in the order. 


Application for setting aside an order under $. 144 Criminal 
Procedure Code. 


The facts of the case so far as they are necessary for the pur- 
pose of the report, appear sufficiently from the judgment of the 
High Court. 


Mr. Garth (Mr. P.L. Roy, Babu Dasarathi Sanyal, and Moulvi 
Syed Mahomed Taher with him) for the Opposite party shewed 
cause :— 


I submit the order of the Magistrate is a perfectly good order 
which he was competentto pass under Sec. 144 Criminal Procedure 
Code. The Magistrate has directed the petitioners not to interfere 
with the 1st Party as to the collection of rent from his under- 
tenants or to the cultivation of the land in his Khas jote, that is 
to say, he has directed the petitioners to abstain from a certain 
definite act or acts. 


[HENDERSON, J.—Have you seen the Magistrate’s expla- 
nation? ] 


Yes, my lord, I have looked into the explanation. He says, he 
cannot support this order of the Joint Magistrate. The District 
Magistrate is quite wrong in regard to his interpretation of section 
144 Criminal Procedure Code. I submit I am not bound by the 
Magistrate's view of the law. The Joint Wagistrate has directed the 
petitioners not to interfere with my collection of rents. The case 
of Abareswari v. Sidheswari (1) is distinguishable. 


[HENDERSON, J.—Is it not necessary to state in the order 
that immediate prevention or speedy remedy is desirable ?] 


* Criminal Revision No. 89 of 1905 against the order of G.J, Monahan 
Esq. Joint Magistrate of Monghyr dated the 6th January, 1905. 
(1) (1888) I. L. B 16. Calo, 80, 
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I submit not. The rule in this case was not granted on this 
ground. It is quite sufficient if the Magistrate had materials 
before him. (Then reads the petition of Shyam Lal, the opposite 
party). I submit that there were ample materials before the 
Magistrate justifying him to make the order. Under the section 
it is not necessary to state in the order that immediate preven- 
tion is desirable. See the difference of language in Secs. 144 and 
145 Criminal Procedure Code. Under Sec. 145 the Magistiate 
has to record the reasons of his being satisfied that there was a 
likelihood of a breach of the peace. Under S. 144, the Magistrate 
has only to state the material facts of the case and that he bas 
done. The Magistrate has very wide powers under this section, 
vide In the matter of the petition of Bykuntram Shaha Roy 
(1), Palaniappa Chetti v. Durasami Ayyan (2). In Tekit Kung 
Behari Narain Deo v. Bhiko Singh (8) a very similar order was 
pronounced to be a good order under Sec. 144 Oriminal Proced- 
ure Code by this Court. I submit the rule should be discharged. 

Mr. Jackson (Babu Saligram Sing and Babu Sailendra Nath 
Palit with him) for tho petitioner:— 


T submit tho Magistrate had no jurisdiction to make the order. 
The order is indefinite and beyond the scope of section 144 Crimi- 
nal Procedure Code. The case of Abayeswart v. Sidheswars (4), 
is on all fours with the present case. The Joint Magistrate has 
not stated in his order that immediate prevention or speedy re- 
medy was desirable. The omission vitiated the order, See In the 
matter of Krishna Mohan v. Chandra Kumar (5), Chunder Coomar 
v. Omesh Chunder (6). 


The judgment of the Court was delivered by 


Henderson J.—This Rule was issued with regard to an order 
dated the 6th January last purporting to have been made by the 
Joint Magistrate of Monghyr under Sec. 144 of the Code of 
Criminal Procedure. 


It appears that on the 22nd December 1904, Shyam Lal the 
ist party filed a petition &lleging amongst other things that the 
petitioners who are servants of the Banaili Raj under orders from 
Babu Siva Sankar Sahai the Manager and Mr. Bray a Circle 
officer of the Raj were about to loot crops standing on certain 
land which he claimed as his jote under a settlement with a 


(1) (1872) 10 B. L. R. 4834. (4) (1888) I. L. R. 16 Calo. 80. 
(2) (1895) 1. L. R. 18 Mad. 402. (6) (1877) I. O. L. R. 58. 
~ (8) (1901) 5 0. W. N. 829. (6) (1874) 22 W. R. 78. 


CRIMINAL 
1905 
Kharoo Lal Sajawal 
Shyam Lal. 


Feb. 28. 


CRIMINAL 
1905 
Kharoo Lal Sajawal 


v. 
Shyam Lal. 
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former manager of the Raj: that the manager had told him that 
he had no legal status under the sottlement made with the for- 
mer manager, that pressure was being put upon the ryots to loot 
the crops and to take settlement direct from the Raj. 


The Joint Magistrate thereupon made the following order 
“ Tgsue notice under section 144 to the second party not to commit 
breach of peace. Meantime the crops must be cut by the police 
in the presence of both parties and deposited with a third party. 
Both sides should appear here on January 6th.” f 


On the 6th January the petitioner who witb the Manager and 
Mr. Bray ave described as the second party filed a petition before the 
Joint Magistrate denying that they had ever opposed the reaping 
of the crops or that there had been any disturbance or likelihood 
of a breach of the peace and alleging that the crops had already 
been cut and peacefully harvested andsubmitting that as there was 
no paddy on the land, an order under section 144 Oriminal Pro- 
cedure Code was wholly unnecessary. They also alleged that the 
holding of Shyam Lal was in the nature of anijara and was 
terminable at the instance of the landlord who was unwilling to 
allow it to continue ; that many of the ryots had already taken 
settlement direct from the Raj. 


After hearing the parties the Joint Magistrate on the 6th 
January made the following order “ I have heard the parties. It 
seems that Shyam Lal is a non-occupancy raiyat of the disputed 
land and the 1st party without ousting him according to law 
have tried to settle the lands with some of his under raiyats. 
This they are not entitled to do. They must not therefore in- 
terfere with him in the cultivation of the land in his khas jote or 
the collection of the rent from the under tenants. 


Mr. Bray and Babu Siva Sankar Sahai have not appeared to- 
day. I myself think it unlikely that they will commit a breach of 
the peace. [ shall not make the order against them absolute. I 
shall fix 16th Jan. for hearing any objection they may urge per- 
sonally or by pleader. Meantime I shall make the notice absolute 


` against the other members of the 2nd party.” 


A Rule was issued to the District Magistrate and to 
the opposite party to show cause why so much of the order 
as directs the petitioner not to interfere with the first party 
as to cultivation of the land in his khas jote or the col- 
lection of rent from the under tenants should not be set 
aside or why such other order as to this Court might 
seem fit should not be made. The Magistrate of the Diistret 
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has submitted that tbe order is bad on various grounds; the only CRIMINAL 
one to which we need refer being that it did not disclose why 1905 
immediate prevention was necessary so that a proceeding under Kharoo Lal Sajawal 
Sec. 144 rather than under Sec. 145 Criminal Procedure Code Shyam Lal. 
should be taken. Henderson J. 


The order has been attacked on various grounds. It is 
unnecessary to discuss these in detail for we think it must be set 
aside on the one ground that it does not appear from the proceed- 
ings that the Joint Magistrate was of opinion that immediate pre- 
vention or speedy remedy was necessary and the ordor does not 
state the material facts of the case as required by the section. 


Before a Magistrate can take action under Sec. 144 he must 
be of opinion that the immediate prevention or speedy remedy 
is necessary, and when he has made up his mind, that it is so, he 
must state the material facts in the order. This he has not done. 


In showing cause against the Rule, Shyam Lal the first party 
filed an affidavit but even there it is not denied that the crops 
had been cut peaceably and had all been removed before the order 
of the 6th January was made, nor was it denied that his tenure 
was terminable at the option of the landlord. The rule is made 
absolute. 


H. P. C; M. N. M. Rule made absolute. 


ORIGINAL CIVIL. 


Before Mr. Justice Stephen. 
UMA SANKAR PROSAD 


v. Civil 
DWARKA NATH MITTER.* 1904 
High Court— Original Side—Jurisdiction of —Suit for damajzes—Breach 
of agreement. Dec. 7,8, 9, 19. 


An agreement by a defendant that he will jointly and in participation with 
the plaintiff ‘look after and manage ’”’ certain appeals filed by the plaintiff in 
the High Court, and will bear a moiety of the oxsts to be incurred therefor, 
does not necessarily give jurisfliction to the Original Side of the High Court 
to entertain a suit to recover damages fur breach of such agreement. 

Where the agr-ements were executed, the parties resided, and the property 
affected by them was in the Mofussil, the High Court has no jurisdiction to 
enter ain a suit based on such agreements, unless they contemplated some- 
thing whioh necessarily had to be performed within the jurisdiction, e.g., the 
instructions must necessarily be given or the costs incurred must necessarily 
be paid within the jurisdiction. 

* 0. O, O. Suit No. 252,0f 1901. 
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v. 
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. Mitter. 
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Suit for damages for alleged breach of certain agreements. 


The facts material for the purposes of this report are as 
follows :— 


The defendant is an administrator pendente lite of the estate of 
the late Dakhina Mohun Roy Chowdhury. In 1894 the plaintiff had 
instituted two suits for redemption of the plaintiff's ancestral pro- 
perties situatein thedistrictof Gaya. Both thesuits being dismissed, 
appeals therefrom were preferred to the High Court in its Appellate 
Jurisdiction, being Appeals from Original Decrees Nos. 328 and 
378 of 1895 respectively. Towards the end of 1895, the plaintiff 
had borrowed about Rs. 35,000 on the mortgage of certain immove- 
able self-acquired properties of the plaintiff, also situate in thedis- 
trict of Gaya. To discharge this mortgage debt which had become 
due and also to meet the expenses relating to the aforesaid appeals, 
the plaintiff applied to Dakhina Mohun for a loan of Rs. 60,000 on 
the security of a murtgago of the self-acquired properties aforesaid. 
The plaintiff on the 8rd Dec. 1897 at Benares executed in favour of 
Dakhina Mohun a mortgage bond in the Persian language (Ex. A). 
The plaintiff being in need of money for his personal expenses and 
for the management of the aforesaid appeals further agreed at 
Benares on or about the 12th December 1897 to sell to Dakhina 
Mohun a moiety of all the plaintiff’s right and interest in the pro- 
perties which were the, subject matter of the said appeals, for 
Rs. 80,000. Dakhina Mohun agreed to the amount but wanted to 
be satisfied that there was a reasonable chance of success in the 
appeal ; and if so, he wanted to come in asa party. It was fur- 
ther agreed between them that when the conveyance of the said 
moiety should be executed, Dakhina should share with the plaintiff 
the conduct and management of the said appeals and that they 
should pay all costs and expenses thereof in the High Oourt and 
in the Privy Council, in the proportion of half and half. The plain- 
tiff’s share of the estimated costs of the appeals was to be retained 
out of the consideration money (Rs. 80,000), and the balance was 
to be paid to the plaintiff at once or by instalments at the option 
of the defendant. All this was embodied in an Ikrarnamah execut- 
ed at Benares by the plaintiff on the 12th Dec. 1897 (Ex. B). On 
the 12th Jan. 1898, the time for execution of the conveyance 
was extended for a month (Ex. O). 


In the 3rd week of January 1898, the appeals were put on the 
peremptory board for hearing. 


On the 5th Feb. 1898, Dakhina wanted to resile from that agree- 
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ment in order to have better terms, as appears from the letter of 
this date. 


On the 11th Feb. 1898, the plaintiff was taken to the office of 
Babu Promotha Nath Bose, Attorney of Dakhina Mohun, where 
the plaintiff had to put his signature on some large notes of which 
Rs. 800 was paid for fees of counsel &c., and the balance was 
given to the representative of Dakbina Mohun. The plaintiff 
had in fact nothing of this sum. 


On the 12th February 1898, the plaintiff was taken to the 
house of the attorney in Calcutta and there two documents were 
engrossed and stamped and he was asked to execute them. At 
first, he refused because the terms were different from what he 
had agreed to in December (Ex. B). But when he was told that 
unless the documents were executed that day, they would not 
go on with the appeals or advance him any money, the plain- 
tiff could not avoid signing the documents (Exs. D & E.), one 
of which was an agreement which after reciting the payment 
of Rs. 12,500 to the plaintiff, set out how a certain sum of money 
deposited, by theplaintiff, as his share of the estimated costs, 
viz. Rs. 11,500, with the manager, ought to have been spent. 
It was signed by the plaintiff and Dakhina Mohun’s agent D.M. 
Mustafi, and was executed in Calcutta. The other one was a con- 
voyance. It recited that Rs. 12,500 had been paid to the plain- 
tiff, and that the balance, Rs. 67,500, would be paid by the defend- 
ant on his obtaining peaceful possession of the properties in suit. 
The result of this was that the appeals were to be conducted 
and the defendant was to stake only Rs. 11,500, and he was to get 
possession of property worth 5 lacs, and he was to pay Rs. 67,500 
only when he got peaceful possession of it. 


On the 14th February 1898, Dakhina Mohun on his own 
application became a party appellant in the two appeals. 


The appeals were heard on the 16th, 17th and 18th February, 
when judgment was reserved. 


On the 24nd and 23gd February 1898, the plaintiff was in a 
way forced to register the documents (Exs. D & E). 


On the 25th February, both the appeals were dismissed. With- 
in 2 or 8 days of that the plaintiff and Mustafi went to Benares and 
saw Dakhina Mohun and it was arranged that the matter should 
be carried to the Privy Council. But on the 8th April 1898, Dakhina 
died leaving a will, “a widow and an adopted son. On the 21st 
September, the Collector of Rangpur and the natural father of the 
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adopted son were appointed administrators pendente litein certain 
proceedings in the goods of the late Dakhina Mohun. The ad- 
ministrators being called.upon by the plaintiff to furnish him 
with money for the purpose of filing appeals to the Privy Council 
according to the above agreements and arrangements with Dakhina 
Mohun, refused to do so. Thereupon this suit was filed against 
the administrator pendente lite on the 10th April 1901, to recover 
“from the estate of the said Dakhina Mohun Roy Chowdhury, 
by reason of the breach of the agreements aforesaid, loss of use 
of money to be lent on mortgage and loss of property on sale in 
execution—Rs. 100,000 ; a moiety of interest in litigation 6 lacs; 
balance of purchase money Rs. 77, 147-8,” and damage to repu- 
tation &c., 1 lac which sums aggregate to Rs. 777, 147-8,” The 
defendant pleaded (1) want of jurisdiction (2) non-liability, as the 
action was champertous and (8) limitation. 


Mr. Chakravarti (with him Messrs Zorab and Remfry) for the 
plaintiff:—This Court has jurisdiction: the documents were exe- 
cuted and registered in Calcutta ; money to conduct the appeals 
was paid in Calcutta ; and more money was to have been paid in 
Calcutta. Thus the cause of action, at least a portion of it, arose in 
Calcutta. 


As to the defence that it is a champertous action, I submit on 
the authority of Privy Council cases, that no such rule applies in 
India. See Ram Coomar v. Ohunder Canto (1). As to last defence 
that the suit is barred by limitation, I submit, it is not barred 
because there was no refusal by Dakhina Mohun to pay. The cause 
of action did not arise before his death, and then there was no 
representative of the deceased till 21st September 1898. Under 
8.17 of the Limitation Act, we can exclude the period during which 
there was no representative. 


The documents are registered documents. We shall have 
them rectified to be in conformity with the original agreement. 
After rectification, we have 60 years within which we can sue. 


Mr. B. O. Mitter (with Messrs. Garih, Dunne, Chowdhury, 
Sinha, and C.R. Das) for the Defendant :—Our main defence is 
want of jurisdiction. But we have other important defences also. 


The agreements of the 3rd and the 12th December have no- 
thing to do with each other. Then Dakhina Mohun was residing in 
Benares, and the properties are situate in Gaya. The suit is brought 


(1) (1876) 4 I. A. 28 (39). 
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on these agreements. Therefore this Court has no jurisdiction. 
In the plaint they nowhere allege that any part of the cause of 
action on these two agreements arose in Calcutta. They must 
show in the plaint how the cause of action arose within the 
jurisdiction of this Court. The next document, Ex. C, was also 
executed at Benares. After that, they say that instructions were 
given to Solicitors of D. M. Roy. But we see that Ex. B (dated 
12th December) afterwards develops into Exs. D & E. Provisions of 
Ex. B. may be found in more amplified form in Exs. D & E. None of 
these documents is signed by D. M. Roy, but by the plaintiff only. 
Ex. E is an indenture and not a Kobala. Before they can sue on 
such a document, they must prove that it was signed by all the 
parties. 


[THE CouRT.—But costs had to be paid in Calcutta. So for 
Ex. B, there is jurisdiction. ] 


No, there is no mention of that in Ex. B. Then, it is not 
necessary that the costs should be paid in Calcutta. There is no 
allegation in the plaint that any part of the money was to be paid 
in Calcutta. 


[THE Cournt.—-If you participate in the management of the 
appeal in Calcutta, is there not jurisdiction ?} 


If that were so, then it will give jurisdiction toCourts in England 
when the Privy Council appeals were to be decided in England. 
Moreover, I am told that this kind of agreement is common in this 
country. Oan it be said that on such agreements made in the 
Moffusil, suits can he instituted in the Ordinary Original Civil 
jurisdiction of this Court ? 


If there is jurisdiction on Ex.A then the suit is barred by limit- 
ation. 

If it is held that a suit lios on Exs. D and E, the next point is 
whether I have failed to pay Rs. 67,500, the balance of Rs. 80,000, 
on getting peaceful possession. There is no evidence that we did 
get peaceful possession. There can be no rectification of the regis- 
tered documents in this case. See Amanat v. Lachman (1). 


Mr. Zorab replied. C. A. V. 


The following judgment was delivered by 
Stephen J.—In this case the plaintiff is suing the defendant as 
administrator pendente liteof theestate of Dakshina Mohun Roy. The 
ground or basis of the claim is an agreement said to have been 
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made by Dakshina Mohun Roy to find moneys to assist the 
plaintiff in prosecuting certain appeals which have been tried 
before this Court. : 

Two preliminary points have been taken before me. The 
first is thet this Court has no jurisdiction to entertain the suit; 
the second is that upon the plaint the statute of limitation applies 
so as to bar the suit. 

The ground on which it is alleged that this Court has no 
jurisdiction is that the agreements on which the suit is based 
were made by parties resident outside the jurisdiction, who did 
not contemplate any thingwhich necessarily had tobe performed 
within the jurisdiction, and that they relate to property which 
is also outside the jurisdiction. 

The first agreement with which we are concerned is an agree- 
ment for mortgage by the plaintiff to Dakshina Mohun Roy of 
his self-acquired property for Rupees 50,000, dated the 8rd Decem- 
ber 1897. With this must be considered an agreement for sale 
by the plaintiff to Dakshina Mohan Roy of a moiety of his ances- 
tral property, dated the 12th December 1897. 


The agreement for sale contains many provisions of which 
one is of paramount importance from the present point of view; 
because, as far as I can see, of one part of the agreement it may be 
said that it must necessarily be carried out within the jurisdiction. 
This is a passage in which it is agreed that Dakshina Mohun 
Roy after undertaking to make an advance in certain events for 
the prosecution of the appeals I have mentionod, “will jointly 
and in participation with the plaintiff look after and manage the 
said cases,” and that the two parties, the plaintiff and Dakshina 
Mohon Roy, will pay all expenses of the said cases from those 
incurred in the High Court up to those incurred, if necessary, 
before the Privy Council. 


It has been argued that these documents are essentially separate 
and indeed the earlier contains no reference to the provisions which 
are very important in the agreement for sale. 


Looking at the matter as a whole, however, I think there can be 
no doubt that the two instruments are very closely connected, and 
it is only fair to consider that theagreement for mortgage was enter- 
ed into for the same purposes as the agreementfor sale. In the view 
Itakeofthe matter however, I do not think anything of importance 
turns on this point. As I have said, the documents were executed, 
the parties resided, and the property affected by them was in the 
mofussil, and the question which I have todecide is whether look- 
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ing after and managing a case which has admittedly been tried in 
Calcutta, must necessarily be done in Calcutta. 


The point is a nice one and has had to be decided on first im- 
pressions and my answer which is given with some doubt isin the 
negative. 


The “looking after and management” by a lay client is neeces- 
sarily done by instructions which he gives to his attorney ; and it 
is not necessary in this case that those instructions should be given 
within the jurisdiction, nor is it necessary that the costs incurred 
should be paid within the jurisdiction. 


An argument which bas been used, to which I do not see any 
answer, though I am not sure how far it is conclusive, is this that 
the agreement affects a possible trial before the Privy Council as 
much as it does that in Calcutta; and if the mortgage and the 
agreement taken together gives this Court jurisdiction to try a case 
arising out of them it gives the High Court in England jurisdiction. 
As I say, this argument impresses me, though I do not regard it 
as conclusive. 


Certain other documents havetobeconsidered which also to my 
mind raise some doubts. An agreement which was executed at 
Benares on the 12th January 1898 extends the time within which 
the sale was to take place. 


This is a matter, I think, of no importance. But on the 12th 
February 1898 two other documents were executed by the plaintiff. 
The one is an agreement reciting certain payments as having been 
made to him by Dakshina Mohan in regard to assignments con- 
nected with the two suits, and making arrangements as to the 
application of certain other funds which were to comeinto existence. 
The second isa conveyance by the plaintiff to Dakshina Mohon Roy 
of a moiety of the property,and in accordance with the agreement 
for sale itisexpressedthat Dakshina Mohon Roy is tomake certain 
payments in respect of the costs. Both these two last documents 
were executed in Calcutta. Neither of them is signed by Dakshina 
Mohon Roy. The plaigtiff alleges that they both contained false 
recitals to which he was forced to agree by threat of Dakshina 
Mohan not to carry out the original agreement. The plaintiff also 
alleges that the registration of the second of those documents by 
himself was procured by Dakshina Mohun by promises which 
were never intended to be fulfilled. 


On the 14th February 1898 Dakshina Mohon Roy was madea 
party appellant with the plaintiff to the appeals which were 
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pending at the time, and the appeals were dismissed on the 25th 
February 1898. 


Taking the plaintiff’s story, Dakshina Mohon died on the 8th 
April after directing his agents to lodge an appeal to the Privy 
Council, and this apparently he did at Benares. His estate event- 
ually came to be represented, for our purposes, by the defendant. 

The defendant has refused to provide funds for the appeals as 
provided by the documents I have mentioned, and no appeal was 
lodged within the time allowed for the purpose. 


Now, do these two documents give the plaintiff any cause of 
action? And ifso, what force do they derive from their execution 
in Calcutta ? I do not think they do. I think they are ancillary to 
and consequential on the agreement of the 12th December 1897 
(Agreement Exhibit B) and refer back to, and depend on it as far 
as obligations of the plaintiff were concerned. They seem to shew 
how the contract of the 12th December is to be carried out but ` 
they have no effect on its binding obligation. 


It is true that in the second document (Exhibit E) Dakshina 
Mohan covenants to pay costs in certainevents, but that document 
was not executed by him, and if the suit were framed on the docu- 
ment alone, it would hardly take the shape of the case now before 
mo. The plaintiff may, I should imagine, have equitable rights 
founded on his execution of this document in compliance with the 
provisions of the agreement, but those rights must be traced back 
to and depend upon the agreement of the 12th December, which 
together with the agreement of the 8rd December seems really to 
be the one and sole foundation of the plaintiff's case. 


Accordingly I hold that this Court has no jurisdiction to enter- 
tain this case. Being of such opinion it is better that I should ex- 
press no opinion on the question which has beenraised as to limita- 
tion. 


Mr. B. O. Mitter—I ask that the suit be dismissed on scale 
No. 2 including reserved costs, if any. , 


Mr. Remfry—I am told there are no reserved costs. 
The Court—Are there any reserved costs ? 


Mr. Mitter—We can’t recollect now, whether any costs were 
reserved. 


The Cowt—I make no order ag to reserved costs. 
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Mr. Das.—I ask that the administrator, Pendente lite, may have 
his costs out of the estate as between attorney and client, and the 
same as regards the previous Collector of Rungpore. 


The Court—Yes. 
Messrs Remfry And Son, Attornies for the Plaintiff. 
Mr. O. O. Gangooly, Attorney for the Defendant. 


S. C. R. Sust dismssed , 


PRIVY COUNCIL. 


EZRA 
v. 


THE SEORETARY OF STATE FOR INDIA IN COUNCIL, 
THE BANK OF BENGAL AND ANOTHER. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL.] 


Land Acquisition det (1 of 1894)—Seos. 9, 11,18, 18, 14, 15, 18, 89, 
40—Owner—Land Notice of enguiry—Government, posilion of—Oollector— 
Jurisdiction—Proceedings, judicial or Administrative. 


When proceedings are taken for the acquisition of land for any Company 
undor Sec, 89 of the Land Acquisition Act, the Government is constituted, 
under Ses. 40, the sole judge as to whether ihe acquisition is needed for the 
co struction of some work, and whethor such work is likely to prove useful to 
the publio, The nature of the previous onquiry, in no sense, litigious, and 
the Government is given control of it; neither the promoter nor the owner 
of the land is entitled to receive notice of the enquiry, nor is either of them 
entitled to be head. 


The proceedings of the Collector regarding the measurement and valuation 
of the land and resulting in his award are administrative and not judicial, 
When, therefore, the Co lector who conducted the enquiry and made the 
award availed himse'f of information supplied to him without the 
knowledge of the owner of the land acquired, and such information was not 
disclosed at the onquiry, the proceedings could not, unless they were corrupt 
or fraudulent, be impeached upon this ground, 


Appeal by the Plaintiff. 


Suit fordeclaration that a certain Declaration by the Lieutenant- 
Governor of Bengal under the Land Acquisition Act (I of 1894) 
and all proceedings thereunder are void and of no effect, and also 
for injunction and damages. 


* Present: Lord Davey, Lord Robertson and Sir Arthur Wilson. 
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This was an appeal against a judgment and decree of the High 
Court at Calcutta (Ameer Ali and Stephen JJ.) in its Original 
Civil Side. The facts of the case are fully set out in the report of 
the proceedings of the Court of first instance contained in I. L. 
R. 80 Oale. 36. 


The judgment of their Lordships was delivered by 
Lord Robertson.—The appeal before their Lordships is against 
the dismissal, by the High Court of Judicatureat Fort William in 
"Bengal, of a suit by the Appellant, in which he prayed that a cer- 
tain Declaration by the Lieutenant-Governor of Bengal, and all 
proceedings thereunder, should be declared void and of no force or 
effect. The questions raised by the Appeal are as tothe nature of 
_ certain procedure prescribed for the compulsory taking of land 
under the Land Acquisition Act 1894 (which extends to the whole 
of British India). The facts of the case are not in controversy. 
The Appellant is owner of certain houses and premises adjacent 
to the office of the Bank of Bongalin Calcutta. TheBank, desiring 
to extend its office, negotiated with the Appellant forthe acquisition of 
his property; but failing to come to terms, it set in motion the 
machinery of the- Land Acquisition Act 1894. The Bank is a 
Company in the senseof that Act; and it applied for and obtained 
the Declaration (now sought to be set aside) that the Appellant’s 
land was “ needed ” in the sense of the Act. The first of the two 
questions in controversy is whether, before this Declaration was 
issued, an enquiry had been duly held in accordance with the 
40th Section of the Act. The general scheme of the Act is this: 
There is, first, to be an enquiry by a Government officer into the 
questions (1) whether the proposed acquisition is needed for the 
construction of some work, and (2) whether such work is likely 
to prove useful to the public. Ifthe Government office reports 
affirmatively on both points, then (in this case) the Lieutenant- 
Governor may issue a declaration that the land is required for the 
purpose stated; and, this being done, the sequel is the ascertain- 
ment of value in a second enquiry by the Collector. The deci- 
sion of the latter official is conclusive of value as against the 
Government (and, in this case, the Bank); but the owner of land 
may, if dissatisfied, appeal to the High Court for its determina- 
tion of the value. 


The first of the Appellant’s objections is to the procedure 
under the first enquiry, and his contention is that he ought to 
have received, and did not receive, notice of that enquiry, and 
that it was conducted behind his back. The section prescribing 
the enquiry is as follows :— 
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“40, (1) Such consent shall not be given unless the Local 
“Government be satisfied by an enquiry held as hereinafter 
“ provided— 


“ (a) that such acquisition is needed for the construction 
“ of some work, and 


“ (b) that such work is likely to prove useful to the public. 
“ (2) Such enquiry shall be held by such officer and at such 
“ time and place as Local Government shall appoint. 


(8) Such officer may summon and enforcethe attendance of 
“witnesses and compel the production of documents by the same 
“means and, as far as possible, in the same manner as is provided 
“by the Code of Civil Procedure in the case of a Civil Court.” 


Now, upon the face of this enactment, there is no provision 
requiring or implying the presence or the knowledge of the owner of 
the land. The theory of the section would seem to be that the 
Government, through its officer, is to direct its attention to public 
interests, anditis significant thatneither promoter,on theone hand, 
nor possible objector, on the other, is mentioned in the section. 
This does not imply that the officer is to disregard the existence 
of adverse rights, and the word “needed” implies this. But the 
standpoint is that of public interest, and the Government is given 
control of the enquiry, for this is all that is meant by its being 
empowered to appoint time and place; and all this derives the more 
significance from the fact that the Act, both in this stage, and in 
the subsequent enquiry into value, takes the initiative out of the 
hands of the Company and puts it in the hands of the Government. 


That thenature of the first enquiry isin no sense litigious and 
that the owners of the land are purposely ignored, as parties, is 
strongly shown by the anxious provisions made as regards the 
second enquiry for which (Section 9) “public notice” is to be 
given calling for claims for compgnsation and requiring all persons 
interested in the land to appear ata time and place specified. 
The Section is as follows :— 


“g. (1) The Collectgr shall then cause public notice to be 
“given at convenient places on or near the land to be taken, 
“stating that the Government intends to take possession of the 
“land, and that claims to compensation for all interests in suoh 
i . 

land may be made to him. 


*(2) Such notice shall state the particulars of the land so need- 
“ed, and shall require all persons interested in the land to appear 
“personally or by agent before the Collector at a time and place 
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S therein mentioned (such time not being earlier than fifteen days 
‘after the date of publication of the notice), and to state the nature 
k of their respective interests in the landand the amountand particu- 
‘lars of their claims to compensation for such interests, and their 
“objections (if any) to the measurements made under Section 8. 
“The Collector may in any case require such statement to be made 
“in writing and signed by the party or his agent. 


“(3) The Collector shall also serve notice to the same effect 
“on the occupier (if any) of such land and on all such persons 
“known or believed to ba interested therein, or to be entitled to 
“act for persons so interested, as reside or have agents author- 
“ized to receive service on their behalf, within the revenue 
“district in which the land is situate. 


(4) In case any person so interested resides elsewhere, and 
“has no such agent, the notice shall be sent to him by post in a 
“letter addressed to him at his last known residence, address, or 
“place of business and registered under Part III of the Indian 
“Post Office Act, XIV of 1866.” 


The conclusion to which their Lordships comeis that the 
Appellant's objections to the first enquiry are ill founded. What 
was in fact dons was simply that, the Bank having applied for the , 
acquisition of the land, the Government of Bengal requested the 
Board of Revenue to depute their Secretary to make the nocessary 
enquiry, that the Secretary went to the Bank and examined into 
the facts and sent in (as the result of his enquiry) the very 
sufficient report which is set out in the Record. In the view of 
the true nature of statutory enactment which their Lordships 
adopt, no exception can be taken to the acoauaey of the proceed- 
ings at the first enquiry. ee 


The remaining question relates to the second inquiry, which is 
as to the value of the land, now assumed tobe “needed.” Shortly 
stated, the Appellant’s objection is that the Collector who con- 
ducted the inquiry and made the “award,” availed himself of in- 
formation supplied to him without the knowledge of the Appellant 
and not disclosed atthe enquiry. It is not suggested that there was 
in the proceedings anything corrupt or fraudulent, and the objection 
is based and depends upon the theory that the enquiry by the 
Collector was a judicial proceeding, and that the rules of judicial 
proceedings apply. The argument of the Appellant starts from the 
word “award” (which is used to describe the conclusion of the 
Collector), and has nothing else to supportit. When the sections 
relating to this matter are read together, it will be found that the 
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proceedings resulting in this “ award ” are administrative and not 
judicial ; that the “ award” in which the enquiry results is merely 
a decision (binding only on the Collector) as to what sum shall 
be tendered to the owner of the lands ;and that, if a judicial ascer- 
tainment of value is desired by the owner, he can obtain it by 
requiring the matter to be referred by the Collector to the Court. 
The sections directly relevant (besides the 9th alreadyset out) are 
the llth, 12th, 13th, 14th, 15th, and 18th. These sections, and the 
question asa whole, are very satisfactorily discussed in the judgment 
under appeal, and their Lordships do not think it necessary to 
repeat the reasoning. It is, to say the least, perfectly intelligible 
that the expert officialcharged with the duty of fixing value should 
be possessed of all the information in the hands of the department, 
and should at the same time avail himself of all that is offered at 
the enquiry, his ultimate duty being, not to conclude the owner 
by his so-called award, but to fix the sum which in his best 
judgment is the value and should be offered. It is not implied in 
this observation that the Collector would be precluded by any- 
thing in the statute from inviting at the enquiry the criticism of 
the owner on any information he had in his hands, if he thought 
that in the circumstances this would advance knowledge; but 
this is for his discretion. Their Lordships have no occasion to 
review the proceedings of the Collector, which are before them 
solely in relation to a suit which prayed that the Declaration of 
the Government of Bengal (which initiated this enquiry) “and 
proceedings thereunder . . . may be declared void.” It was* 
assumed by the Appellant, and not contested by the Respondents 
at their Lordships’ Bar, that the objection to the second enquiry 
was within the scope of the action, even if (as is the case) the 
objection to the first enquiry fails and the Declaration stands. 
But, while nothing in the secondenquiry to which their Lordships’ 
attention was called throws any doubt on the conclusion arrived 
at, they desire in no way to enter on considerations not within 
the scope of any tribunal other than the Court to which the 
Appellant has required the Collector to refer it. 


Their Lordships will humbly advise His Majesty that the 
Appeal ought to be dismissed. The Appellant will pay the costs 
of the Bank of Bengal, who alone appeared in the Appeal. 


M. K. M. Appeal dismissed. 
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Before Mr. Justice Harington and Mr. Justice Mookerjee. 
SIB CHANDRA ROY CHOWDHURY 


v. 
CHANDRA NARAIN MUKERJEE, AND ANOTHER* 


Suit for account—Principal and agent—Limitation det (XV of 1877), 
Schedule LI, Arts. 89, 90 and 180. Time of determination of agency—Mis- 
construction of a 3 ortton of documentary emdence—Question of fact—Ground 
of secona appeal— Contract Act (IX of 1872), Sec. 2138. 


For an action by a principal against his agent claiming an account and the 
money found due on such account, the period of limitation is three ycars 
fiom the date of the termination of the agenoy, a: presoribed in Art. 89 of 
Schecule I of the Limitation Act. The term ‘moveable property” in ihis 
article includes money. : 


Asghar Ali v. Khurshed Als (1) referred to. 


A suit for money found due from en agent on an acount being taken, and 
a suit for rendering an account cannot be distinguished, and the plaintiff 
cannot divide his suis in such a way as to succeed in getting a decree for an 
account, though his claim for mcney duo is barred. 


Madhub Chunder v. Debendranath (2), Jogendra v. Deb Nath (8) 
followed. 


Hurrinath v. Krishna Kumar (4), Saroda v. Brojo Nath (5). Harender v. 
Administrator General (6), Mott Lal Boss v. Amin Chand (7), distinguished, 


Kalee Kishen v. Juggut Tara (8), and Harsant v. Blaine Macdonald € 
., (9), referred to. 


A finding of the Lower Appellate Court as to the time « f the termination 
of the ageucy, although based on an alleged migconstruotion ofa letter, written 
by the principal to the agent, which was merely a portion of the evidence, is 
not erroneous in law, and cannot be a ground of second appeal, 

Ra:ngopal v. Shamskhaton (10), distinguished, 

Nowbut Singh v. Chutter Dhares (11) followed, 


Appeal by the Plaintiff. 


Suit for account and for recovery of money found dueon an 
account being taken. 
= Appeal from Appellate Decree No 1596 of 1902 against the decree of Babu 
Syam Chand Ruy, Subordinate Judge, Birbhum, dated the 21st April 1902, 
reversing that of Babu Ganendra Nath Mukherfee, Munsiff, Bolepur, dated 
the 8rd September, 1901. 


(1) (1901) I. L. R. 24 AIJ. ¥7. (P.C.) (6) (1885) I. L. R. 12 Calo. 367. 


(2) (1901) I O. L. J. 147. (7) (1901) T ©. L. J. 211. 
(8) (1908) 8 W. N. 118. (8) (1868) 11 W. R. 76. 
(4) (1886) I, L. R. 14 Cate. 147 (P, C.) (9) (1887) 56 L. J. Q. B. 511; 
3 T. L. R. 689. 
(5) (1880) I. L. R. 5 Calo, 910. (10) (1892) I.L.R. 20 Calo. 98 (P. O.) 


(11) (1878) 19 W. R. 222. 
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The facts and arguments material to this report appear 
sufficiently from the judgments. 


Babus Nilmadhub Bose and Shib Chandra Palit for the 
Appellant. 


Babu Krishna Prosad Sarbadhicary for the Respondents. 
The following judgments were delivered :— 


Harington J.—This is an appeal on behalf of the plaintiff 
against the decision of the Subordinate Judge dismissing his suit 
on the ground that it was barred by article 89 Schedule II of 
Act XV of 1877. 


The plaint alleged that the defendants were appointed to 
collect rents on behalf of the plaintiff on being paid a commission 
for so doing; and the plaintiff asked that an account might be 
rendered by the defendants of the monies which they had 
received, and that a decree might be passed for the amount found 
payable to the plaintiff from the defendants. The plaintiff also 
asked that the defendants should be directed to give him rent 
receipts and other documents, and asked for 50 rupees as 
damages in default of delivery of those documents claimed. 


The suit was brought on the 17th April 1900 corresponding to 
the 5th Bysack 1807 B. S. The learned Subordinate Judge has 
found as a matter of fact that the defendants acted as agents for 
the plaintiff up to the year 1801 B. S., and that they had not 
collected any rent or money on his behalf in 1802. That being so, 
the suit was instituted at least 5 years after the termination of 
the defendants’ agency, and is therefore barred, if the Judge is 
right in holding that article 89 applies. 


On behalf of the appellant two points have been argued; first, 
it has been contended that the letter written by the plaintiff to the 
defendants and produced by them at the trial shows thatthe defend- 
ants were in the plaintiffs service within three years of the time 
th&t the action was brought. But the liability ornon-liability of the 
defendants does not depend on the construction of this letter. At 
its highest, if is only a pieceof evidence which has to be considered 
in arrivingatthe conclusion of fact, whether the defendants were or 
were not in the plaintiff's serviceat thetime that it was written. It 
isconceded by the learned vakilforthe appellant thatitisnot con- 
clusive evidence. It would have to be considered along with all 
otherevidence material to this point, andthereforeisa matter which 
wecannotdeal within Second appeal. If the liability of the defend- 
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ants depended on the construction of the letter we might have 
considered the construction put upon it as a matter of law. But 
as it is only a piece of evidence to be taken into consideration 
to arrive at a conclusion of fact, it is a matter of itself outside 
our consideration in Second appeal. 


The second point argued is, that to this form of action, 
article 89 is not applicable, but that the case must fall under 
article 120, which provides the pariod of limitation at six years. 


To that contention I am unable to agree. Theaction is brought 
by a principal against his agent claiming an account and payment 
of the money found due on that account. It appears to me that 
that falls within the particular species of action provided for by 
article 89. It has been argued that the relief claimed in clause (a) 
paragraph (5) of the plaintisseparable, and that the plaintiff canask 
for an account notwithstanding the fact that his right to recover his 
property inthehands of the defendants is barred by article 89. I do 
notassent to this proposition; andeven if it were sound, the plaintiff 
would still be barred by the provisions of article 90, because to 
enforce his claim for an account he would have to allege first, that 
it was the duty of the agent to render him accounts from time to 
time, and secondly, that the agent had neglected to render such 
accounts. That would be an action against an agent founded on 
his neglect, and would be barred after the expiration of three 
years by the provisions of article 90, Schedule II of Act XV of 
1877. Three cases were cited tousin the course of the argu- 
ment, two decisions by the Privy Council which are not relevant 
to the point at issue in the present case, the third case, 
Jogendra Nath Roy v. Deb Nath Chatterjee (1), docided 
by a Bench of this Court is relevant. In that case it was 
held that a suit by a principal against his agent for an account 
and for payment of money found due upon an account being 
taken is governed by article 89 Schedule II of the Limitation 
Act. - 


Thatscase is in point. I agree with it, and Iam of opinion 


` that the present suit is barred. e 


The appeal, therefore, fails and must be dismissed with costs. 


Mookerjee J.—I agree with my learned brother that this appeal 
cannotsucceed. It is an appeal on behalf of the’ plaintiff in an 
action against his agents, for thetakingof accounts, for the realisa- 
tion of the sum which may be ascertained to be payable by them, 


(1) (1908) 8 C. W. N. 118. 
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and also for the recovery of certain vouchers and rent receipts 
deliverable by the defendants. The plaintiff alleged that the defend- 
ants had acted as agents up to June 1899, and that they were lia- 
ble to render accounts from 1892, from which year thay had not 
accounted for the receipts and disbursements. The defendants 
resisted the claim upon various grounds upon the merits, and 
relied upon the statute of Limitation as a bar. The Court of first 
instance made a preliminary decree holding that the defendants 
were liable to render accounts for the’years 1892 to 1898; a Com- 
missioner was appointed to take the accounts, and on the basis of 
his report, a final decree was made against the defendants for 
Rs. 950. On appeal to the learned Subordinate Judge, he dismis- 
sed the suit on the ground that it was barred by limitation under 
Art. 89 of Sch. IL. of the Limitation Act, in as much as the 
agency had ceased in April 1895, and the suit was not instituted 
till thel7th April 1900. The plaintiff has appealed to this Court, 
and on his behalf, the decision of the Court below has been 
challenged on two grounds, namely, first, that the finding as to 
the time of the termination of the agency is based upon an 
erroneous view of the inference to be drawn from a letter written 
by the plaintiff to the defendants, and secondly, that the period 
of limitation applicable to the suit is six years as provided by 
Art 120. I am of opinion that neither of these two contentions is 
well founded. 


As regards the firstcontention, I am clearly of opinion that the 
appellant cannot, in Second appeal, successfully challenge finding 
of the learned Subordinate Judge upon the question of the time of 
the determination of the agency. Assuming that the Subordinate 
Judge has not drawn the right inference from the letter referred 
to, it does not follow thathis decision is erroneous in law ; the in- 
ference to be drawn was an inference of fact, and the case there- 
fore does not fall within the rule laid down by the Judicial Com- 
mittee in Ramgopal v. Shamskhaton (1). As pointed out by Sir 
Richard Couch C. J., in Nowbut Singh v. Chutter Dhares (2), the 
misconstruction of a document which is the foundation of the suit, 
which isin the nature qf a contract ora document of title is 
allowed to be a ground for Special appeal, but a Special appeal 
does not lie because some portion of the evidence may be in 
writing, and the Judge makes a mistake as to the meaning of it. 
The first contention of the appellant therefore fails. 

As regards the second contention advanced by the learned 
vakil for the appellant I am of opinion that it is not supported 


(1) (1892) I. L, R. 20 Calo. 98, (2) (1878) 19 W. R. 222, 
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Orve either by principle or by any of the authorities relied upon. 
1905 Art. 89 provides that a suit by è prinicipal against his agent for 

Sib Chandra Roy moveable property, received by the latter and not accountod for, 
Chowdhury must be instituted within three years from the time when the 
Chandra Narain account is, during the continuance of the agency, demanded and 
Mukerjee. refused, or when no such demand is made, from the time when 
Mookerjoe J. the agency terminates. It is not suggested in the case before me, 


e that the account was demanded and refused during the continu- 
ance of the agency. If therefore, this article is applicable, the suit 
is clearly barred as it has been brought more then three years after 
the date of the termination of the agency. In order to determine 
therefore whether Art. 89 applies, I have to consider whether this 
is a suit for moveable property received by the agent and not 
accounted for. The learned vakil for the appellant has argued 
that the suit does not properly fall within this description, as the 
primary object of it, is to compel the agent to render the accounts 
which he is bound to submit under the law, and that the princi- 
pal has no cause of action to recover a decree for money, till, upon 
the accounts being taken, it has been ascertained that the defend- 
ant has misappropriated any money belonging to the plaintiff. In 
my opinion, this argument is erroneous, and ought not to prevail. It 
is perfectly true that underSec. 213 of the Indian Contract Act, 
an agent is bound to render proper accounts to his principal on 
demand, or, as was said by Sir Thomas Plumer, M. R., in Pearse 
v. Green, (1) it is the first duty of an agent to be constantly ready 
with his accounts ; it may also be conceded that, as was said in the 
cases of Annoda v. Dwarkanath (2), and Lawless v. Calcutta D. S. 
Co. Ld. (3), he must further be always ready to explain them and 
produce vouchers. But it does not follow that the liability to 
recoup the principal any sums that might have heen misappro- 
priated does not arise till the accounts have been taken and the 
fraud discovered. Indeed in the present action, the plaintiff 
prays thatthe accounts may be taken, and the sum found due 
may be decreed to him. Now it has been held by the Judicial 

’ Committee in the case of Asghar Ali v. Khurshed Ali (4), that the 
words ‘moveable property ’ in Art. 89, jncludes money. It is clear 
therefore that the present suit, in so far as it seeks to recover 
money received by the defendant and not accounted for, 
fallswithin the terms of Art. 89. Is it then taken out of 
the operation of that article, because the plaintiff prays 

(1) (1819) I. Jao. & W. 135; 20 R. R. 258, 
(2) (1881) I, L. R. 6 Gale. 754. 


(8) (1881) L L. R. 7 Calo. 627. 
(4) (1901) I. L, R.24 All. 27. P. O. 
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that an account may be first taken, and the sum due ascertained? I 
have no doubt that the answer to this question ought to be in the 
negative. As pointed out by Sir Barnes Peacock, in Kalee Kishen v. 
Juggut Tara (1), when it is said that the law imposes an obligation 
on the agent to render an account of his agency and to account for 
the monies of his principal, the word ‘account’ is used in its legal 
sense, and is not confined merely to rendering an account by the 
agent of what he has done with the monies, but also includes the 
payment of any balance which might be found due from him upon 
taking the accounts. This is substantially in accordance with the 
observation of Lord Esher in Harsant v. Blaine (2), that the duty 
of the accounting party is not merely tobe constantly ready with his 
accounts, but also, if the accounts show that he has money to pay 
over, to be constantly ready to pay. In this view of the matter, Art. 
89 would cover a case of the present description, the object of which 
is to obtain an account of the monies in the hands of the agent, as 
also to recover thesum due. That any other interpretation would 
lead to an obvious inconsistency is amply illustrated by tho position 
which the learned vakil for the appellant found himself obliged to 
take up in the course of the argument. He first contended that the 
principal would have under Art. 120 six years within which to 
bring an action againsttheagent to compel him to render accounts, 
the time running from the dateof the termination of the agency. 
He next argued that the principal would have another six years 
under Art. 120 to bring a suit for the recovery of the money found 
due, the time running from the date of the final decree in the 
previous suit. He was obliged however to abandon this second 
position, as before Art. 120 could be applied it must be shown that 
no other article applies, and upon the authority of the case of 
Asghar v. Khurshed (3), Art. 89 would apply to the second suit ; in 
other words, if the contention of the appellant prevailed, the 
result would be, that although the principal might compel the agent 
to render the accounts, he could not succesfully realize any sum 
which might be found due. It was then suggested that Art. 90 
might perbaps apply to the second suit, but the obvious answer 
is that if a suit were instituted against the agent on the ground 
of misconduct, it woud not necessarily follow that the 
misconduct relied upon became known to the plaintiff when 
the decree was made in the previous suit. I must hold 
accordingly that Art. 89 applies to this suit, not only in so 
far as it is one for the recovery of money from the agent but also 


(1) (1868) 11 W. R. 76. 


(9) (1887) 56 L. J. Q. B, 511; 8 T. L, R. 689. 
(8) (1901) I. D. R. 24 Al. 27. P. C. 
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in so far as it asks for an accountas a preliminary step to enable 
the plaintiff to recover from the defendant money received by him 
and not accounted for. This view is in accordance with that taken 
by this Court in the cases of Nadhub Chunder v. Debendra- Nath 
(1) and Jogendra Nath v. Deb Nath (2). As was pointed out by Mr. 
Justice Banerjee in thesecond of the two casesjust reforred to, Art. 
89 by its very language shows that the suit contemplated by it must 
involve the taking of an account, for if the moveable property 
claimed is accounted for by the agent, the suit necessarily fails 
This view is in no way inconistent with the decision of the Judicial 
Committee in Hurrinath v. Krisna Kumar (8), where the question 
of the limitation applicable to a suit for an account was raised but 
not decided, although their Lordships intimated that whether the 
time limit was 3 years, or 6 years it must be counted from the date 
ofthe cessation of the agency. Reference was also made in the 
course of argument to the case of Saroda Pershad v. Brojo Nath (4) 
as an authority for the proposition that a suit to have an account of 
the defendant’s stewardship was in substance a suit for an account 
of the money received and disbursed by the defendant on plaintiff’s 
behalf, and to be paid any balance, which may be found due on 
taking the account, and that such a suit was governed by Art.120 
of the Limitation Act. I am unable to hold that this decision is 
a binding authority upon the question now raised as to the appli- 
cability of Art. 89. It appears from the report of the case that 
the Court of first instance held that Art. 120 was applicable, 
but that the suit was barred because it had been brought beyond 
the period prescribed by that article. Upon appeal, the District 
Judge held, that the claim was not barred as the case fell within 
Sec. 10 of the Limitation Act. Upon appeal to this Court by the 
defendant, the only question which was argued was whether Sec. 
10, applied to the suit, or whether it was barred by the operation 
of Art. 120. The defendant did not contend as he might have done 
(though the suggestion appears to have been made in the written 
statement), that the suit was barred by the operation of Art. 89. 
I am of opinion therefore that although the case of Saroda Per- 
shad v. Brojo Nath (4) may be treated as an authority as to the 
true effect of Sec. 10 of the Limitatior® Act, it ought not to be 
regarded as an authority binding upon this Court upon the 
question of the applicability of Art. 89 to a suit by a 
principal against an agent for the recovery of money 
received by the latter and not accounted for. The present case is 


(1) (1901) L 0. D. J. 147. (8) (1886) I. L R. 14 Cale, 147. 
(2) (1903) 8 O. W. N. 118. (4) (1880) I. L. R. 5 Cale. 910. 


Vou. I] HIGH COURT. 239 


also distinguishable from that of Harender Kishore v. Administrator 
General (1), where Art. 116 wasapplied toasuit broughtagainst the 
representatives of a deceased agent for the recovery of certain 
sums alleged to have been received and misappropriated by the 
agent; the suit was not for account strictly so called, but rather for 
the recovery of specific sums of money, and was treated as one for 
compensation for breach of contract in writingand registered. A simi- 
lar view was taken in the case of Mati Lal Bose v. Amin Chand (2), 
although the learned Judges whodecided it madesome observations 
as to the applicability of Art. 89 which were not necessary for the 
purposes of the decision, and, which are, perhaps, not quite in 
harmony with the cases I have already mentioned. 


The result therefore is that the view taken by the learned Subor- 
dinate Judgeiscorrectand this appeal mustbedismissed with costs. 


E. 8. Appeal dismissed. 


Before Mr. Justice Ghose and Mr. Justice Pargiter. 
SHUDHENDU NARAIN ACHARJA CHOWDHURY 
AND OTHERS 


v, 


TARINI KANTA NATH axo ornzrs.* 


Bengal Tenancy Act (VIII of 1885)—Secs, 101, 102, 103-4, 105-—Record- 
of -rights— Jurisdiction of Revenue Officer, 


Per Ghose, J.—8e0. 101 of the Ba gal Tenancy Act applies where the 
reoord-of-rights is required for reasons of State, while Sec. 108 applies where 
a p oprietor or tenure-holder or a large proportion of the raiyats require for 
their own purposes ‘an authoritative offici:] ascertainment and record of the 
same particulars as would be recorded und: xr an ordor made under Sec, 101, 


The particulars specified in Sec. 102, when recorded and compiled under 
a Sec. 108, amoaus to a ‘record of rights ” as contomplated in Oh. X of the 
Act, and therefore the proceedings of the Revenue officer sattliug the rent 
under Seo. 105 after making the record of partioulars unjer Seo, 108, are legal 
aud not vo'd for want of jurisdiction, 


Per Pargiter, J.—Mateflal difference betwee: the old Sec. 108 of the 
Bengal Tenancy Act, and the present section is that undar the former the 


*Appeal from Appellate Dec-ee No. 2103 and Civid Rule No, 8795 of 1902 
against the decree of B. Y. Nicholl, Esq., Sp cial Judge of Mymensingh» 
dated the 24th April. 1901, reversing that of Babu Bhaba Tarin Chaterjee, 
Settlement Officer, Mymevsingh, dated the 28th September, 1900. 


(1) (885) I. L. R 12 Calo. 357, (2) (1902) I. ©. L, J. 211. 
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Revenue officer recorded the particulars specified in Bec. 102, i.e. all the par- 
ticulars, since no ception was given to the applicants to seleot among those 
particulars, which under the present section, the applicants can gclect, 


Whether the records of particulars prepared under the present Seo. 103 
does or does not constitute a ‘record of rights’? must be decided on the facts 
of each case. If the applicants ask that all or almost all the particulars 
mentioned in Sec. 102 be recorded, the record would imolude rights, aud 
would therefore constii ule a record of rights. Butif the application is only 
for the particulars mentioned in clause (a) or in clauses (a) and (c) of Seo. 102, 
the record could hardly be called a ‘record of rights.” Sections 108-A and 
105 would apply in the former cas., while in the latter they would not be 
applicable, 


Per Curiam,—That in the present case, the records, framed under Sec. 103 
having included all the particulars under Seo, 102 of the Act, are ‘‘record-of 
rights” within the meaning of Secs. 108-A and 105. 


Dharani Kanta Lahiri v. Gaber Ali Khan (1) referred to, 
Appeal by the Plaintiffs. 


Suit arising out of an application by the landlords for 
settlement of rent of lands held by tenant defendants, and 
as comprised in the property in respect of which an applica- 
tion under Sec. 103 of the Bengal Tenancy Act had been 
made for a record-of-rights. 


The material facts appear sufficiently from the judgments. 


Babu Ram Charan Mitier (Babu Dhirendra Lal Kasigir with 
him) for the Appellants :—Sec. 108 of the Bengal Tenancy Act 
and the following sections are grouped in Ch. X of the Act which 
ig headed “Record-of-Rjghts and Settlement of rents” and are 
also included in Part I of the Chapter, which is headed ‘‘Record- 
of-rights ;” therefore the proceedings under Sec. 103, must have 
been intended to constitute a “record-of-rights” for all the pur- 
poses of Ch. X. This matter was practically decided in favour 
of my contention in Dharani Kant v. Gaber Ali (1), under Ch. X 
of the old Act. There has been no substantial alteration made 
by the new Act in Sec. 103 and the following sections, so far as 
the present question is concerned. If Sec. 103 is to stand alone, 
it is difficult to see what purpose would be served by recording 
the particulars at all under that section*-the whole thing would 
be infructuous. 


Babu Harendra Narayan Mitter for the Respondents ...Sec. 
101 expressly directs that a “record-of rights” should be prepared ; 
theexpression ‘record of-rights” occurs in thatsection and notin Sec. 
103 which only directs “particulars” to be recorded. In Beo. 103-A 

(1) (1902) I. L. B. 80 Cale. 839. 
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‘and the following sections, the expression “draft record-of-rights”’ 
must have been intended to refer to the “record-of-rights”’ directed 
to be prepared under Sec. 101. 


Sec. 101 cl. 2 (a) empowers the Local Government to direct the 
preparation of a “record-of-rights” without the sanction of the 
Governor-General under certain conditions, viz., wherethe landlords 
oralarge proportion of the landlords or tenants make an appli- 
cation. It would lead to an anomaly to hold that the same 
‘record-of-rights’ might be prepared on anapplication by one or more 
of the proprietors or tenure-holders, under Sec. 103 to a Revenue 
officer under the Local Government. Secs. 101 and 103 could not 
therefore have been intended to cover the same ground and lead to 
precisely the same result. 


\ 

The reasons and the grounds for the decision in Dharani Kanta 
v. Gaber Ali (1), underthe old Ch. X. do not now hold good, having 
regard to the material alteration in the wordings of Secs. 101, 103 
and 105 of the present Ch. X as distinguished from the wordings of 
the corresponding sections 101, 108 and 104 ofthe old Ch. X. I 
rely uponthe reasons given by BrettJ. in his judgment in theafore- 
said case. See pp. 850-852. The view expressed by Rampini J. 
in his notes to Sec. 103 in his work on the Bengal Tenancy Act 
(Hdn. 1899) p. 249 supports my contention. 


The particulars, when ascertained under Sec. 103, may be use- 
ful to the parties concerned in any future action between them for 
the purpose of asserting their respective rights in regard to the 
lands. If there is any anomaly it is for the Legislature to redress 
it, the Courts need not amplify or extend the provisions by refer- 
ence to a supposed intention of the Legislature. 


Babu Ram Charan Ifttter in reply. 


The following judgments were delivered :— 


Ghose J.—This appeal arises out of an application made by the 
landlord under section 105 of the Bengal Tenancy Act, as amended 
by Act III (B.C.) of 1898 and Act I (B.C.) of 1908, for settlement 
of rent of the lands held by the tenant defendant, and as comprised 
in the property in respect of which an application under Sec. 108 
had been made for a record-of-rights. The Settlement Officer 
allowed the application and raised the rent to some extent. Both 
parties appealed to the District Judge. That officer has reserved the 
order of the Settlement Officer, and dismissed the application, upon 


(1) (1902) I. Iu. R. 30 Gale, 339. 
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the ground that “all the proceedings taken by the Revenue officer 
after making the record of particulars under section 103, including 
those under Sec. 105, are void for want of jurisdiction,” It would 
appear that after the application was made by the landlord under 
Sec. 103, thelands heldbythetenants were surveyed and measured, 
the rentpayable by them and their respective rights were recorded: 
a draftrecord of rights was prepared and finally published, and the 
necessary certificate under section 103-B of the Act was recorded, 
by the Settlement officer. No objection seems to have been raised 
by thetenants to these proceedings; and it was only after the matter 
had passed through the hands of the Settlement officer that the 
questionof jurisdiction wasraised before the District Judge—a ques- 
tion that has found favour with that officer as already mentioned. 


The learned Judge seems to think that the proceedings for the 
preparation of a record of rights properly so called, cannot be ins- 
tituted directly by any of the parties concerned, but only by Govern- 
ment, either on its owninitiative, orat the instace of one orother of 
the parties, in accordance with the provisions of section 101, and 
that though, undersection 108 ofthe Act, therevenueofficer records 
the particulars mentioned in section 102, yet it is not a “record of 
rights” within the meaning of the Act, in respect of which further 
proceedings can be taken in accordance with section 103-A, and 
the following sections of the Act. 


Section 101 of the Act provides that the local Government may 
order a survey and a record of rights to be made in respect of the 
lands in any local area, estate or tenure or part thereof, where the 
landlords or tenants or a large proportion of the landlords or tenants 
apply for such an order, or where the preparation of such a record 
is calculated to settle or avert a serious dispute existing, or likely to 
arise between the tenants and the landlords generally,or where the 
local area, estate or tenure belongs to, or is managed by the Govern- 
ment or the Courts of Wards, or where a settlement of land revenue 
is being, oris about to be made in respect of the estate or tenure or 
part thereof. Sec. 102 provides the particufars to be recorded when 
such an order is made. Sec. 103 provides that, on an application 
being made by one or more of the proprietors or tenure-holders, or 
a large proportion of the raiyats of any estate or tenure, a Revenue 
officer may, subject to, and in accordance with, the rules made by 
the Government, ascertain and record all or any of the particulars 
specified in Sea. 102, with respect to the estate or tenure, or any part 
thereof. Then follows Sec. 103-A, and it runsthus:—‘‘(1) When a 
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draft record of rights has been prepared, the Revenue officer shall 
publish the draft in the prescribed manner and for the preseribed 
period, and shall receive and consider any objections which may 
be made to any entry therein, or to any omission therefrom during 
the period of publication. (2) When such objections have been 
considered and disposed of according to such rules as the Local 
Government may prescribe, and (if a settlement of land revenue is 
being or is about to be made), the settlement Rent Roll has been 
incorporated with the record under section 104-F, subsection (8), 
the Revenue Officer shall finally frame the record, and shall cause 
it to be finally published in the prescribed manner; and the publica- 
tion shall be conclusive evidence that the record has been duly 
made under this Chapter (8) Separate draft on final records may 
be published under sub-section(1) or sub-section (2) for different 
local areas, estates, tenures, or parts thereof.” Sec. 103-B provides 
that a certificats signed by the Revenue Officer stating that a re- 
cord of rights has been finally published under this Chapter shall 
be conclusive evidence of such publication, and every entry ina 
record of rights so published should be presumed to be correct 
until the contrary is proved. 


Now, it will be observed that these sections are contained in 
Chapter X of the Bengal Tenancy Act which is headed “ Record 
of rights and settlement of rent,” and are included in “ Part I— 
Record of rights.” No doubt, Sec. 103 does not use, in terms, the 
expression “ record-of-rights,” as occurring in Sec. 101; but it clear- 
ly provides for the ascertainment and record of the same particulars, 
which would have to be ascertained and recorded in a proceeding 
ordered by Government, namely, the particulars specified in section 
102. And when section 103-A which immediately comes in after 
that section speaks of a draft record of rights being prepared and 
published, itis extremely difficult to say that it applies only to the 
record of rights prepared in a proceeding ordered by Government 
under Sec. 101 of the Act. There is however a marked distinction 
between the cases contemplated by section 101, and those contem- 
plated by Sec. 103 of the*Act. In the one case, an order may be 
made in respect of a large tract or area comprising many different 
estates, or in regard to anestate or tenure orpart thereof, where the 
landlords or tenants or a large proportion of the landlords or ten- 
ants apply for such an order, while in the other case, the Revenue 
officer may take action on an application made by one or more 
of the proprietors or tenure-holders, or by a large proportion of 
the raiyats of an estate or tenure. Itis evident that Sec. 101 
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applies where the required for reasons of State, while Sec. 103 
applies where the proprietor or tenure-holder or a large propor- 
tion of the raiyats require for their own purposes, “an authorita- 
tive official ascertainment and record ” of the same particulars 
as would be recorded under an order made under Sec. 101. Such 
ascertainment and record of the particulars, as are specified in 
Sec. 102, must have some ultimate object in view; and, if we 
are to credit the Legislature with having any ulimate object in 
view, one may well realize that object by a reference to the 
following sections of the Act. It is impossible to believe that 
the only object which the Legislature had in view in framing 
Sec. 103 was, as it has been contended before us by the learned 
vakil for the respondent, that on the particulars, mentioned in 
Sec. 102, being ascertained and recorded, either of the parties 
concerned might take such action as he might be advised for the 
purpose of asserting such rights in respect of the lands which he 
might be entitled to. 


After Section 108-B comes in Part II, headed “Settlement of 
rents, proportion of Settlement rent roll and decision of disputes 
in cases where a settlement of land revenue is being or is about to 
be made.” This part begins with Sec. 104, and ends with Sec.104-J. 
We are not concerned with these sections in this case. Then 
comes in Part ITI, headed “ Settlement of rents and decision of 
disputes in cases where a settlement of land revenue is not being, 
or is not about to be made.” And the first section in this part 
is Sec. 105. It runs thus:—‘ When, in any case in which a 
settlement of land revenue is not being made or is not about to be 
made, either the landlord or the tenant applies, within two 
months from the date of the certificate of the final publication of the 
record of rights, under Sec. 108-A, subsection (2), for a settlement 
of rent, the Revenue Officer shall settle a fair and equitable rent 
in respect of the land held by the tenant.” The other portions 
of the section need not here be referred to. Then we have Sec. 
106, and the following sections, which speak of the determina- 
tion of disputes arising before the Settlement Officer between 
the landlord and the tenants; and Sec. 107 lays down that 
in all proceedings for settlment of rents under Part ITI, and 
in all proceedings under Sec. 106 the decision of the Revenue 
Officer shall have the force and effect of a decree of a Civil 
Court. If Sec. 103-A, which speaks of the preparation and the 
publication of the draft record of rights, applies to such a case 
as the present, there can be no question that under Se. 105 of the 
Act, the application that wasmade to the Revenue Officer for the 
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Settlement of rent was quite competent, The true question, 
therefore, that we have to determine in this appeal, is, whether 
the particulars specified in Sec. 102, when recorded and compiled 
under Sec. 103, amount to a record of rights as contemplated in 
Chapter X of the Act. It has already been pointed out that both 
Secs. 103 and 103-A, as also Sec. 102, are contained in Part I 
headed “ Record of Rights,” and, unless it could clearly be ga- 
thered from the scope of Chapter X, that the Legislature intended 
that a record of the particulars—or rather the rights—as specified 
in Sec. 102, when prepared under Sec. 103, should be treated 
differently from a record of rights prepared underan order made 
under Sec. 101, we should not hold, that when Sec. 103 A speaks 
of the preparation of a “ draft record of rights, ” it is meant to 
apply only tosuch records of rights as are prepared under orders 
of Government made under Sec. 101. In this connection, reference 
may advantageously be made to Chapter X, and the various sec- 
tions in that Chapter, 'as they stood before the amending Act 
III, (B. O.) of 1898 was promulgated; upon an examination 
of these -sections, it will be found that, though material 
alterations have been made in the Act by the amending Act, 
still so far as the particular point which arises in this 
appealis concerned, there is substantially no difference. Section 
108 is substantially the old Sec. 103 with some modification. Sec. 
103-A is substantially the same as Sec. 105, asit stood before the 
amendment, with some modifications. Sec. 105 is but a re-enact- 
ment with some modifications of the old second part of the old Sec. 
104, under which an application could be made forsettlement of 
a fair and equitable rent. And on referring tothe case of Dharani 
Kanta Lahiri v. Gaber Ali Khan (1), we find that a question very 
similar to that which is raised in this appeal was raisedin that case 
and it was decided that Secs. 104 to 108 of the Bengal Tenancy 
Act applied to proceedings taken under Sec. 103, in the same way, 
as to proceedings taken under Sec. 101 and that the record made 
under Sec. 103 is in reality, a record of rights, within the meaning 
of the Act. We further find that, in a recent case unreported 
whichcameup before Geidt J, the question whether the record 
made under Seoc. 103 amotfnted to a record of rights within the 
meaning of the Bengal Tenancy Act was raised, and, follow- 
ing the case in J.L.R. 80. Calc. 339, to which we have 
just referred, the question was answered in the affirmative. No 
doubt the vakil on behalf of the respondent in that case conceded 
the point in favour of the appellant, but still the learned 


Judge who had to decide it evidently adopted the view 
(1) 1902 I. L. R. 80 Cale. 389. 
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that the proceedings of the Revenue officer in the matter of record 
made under Sec. 108 amounted to a” recordof rights ” within 
the meaning of Chapter X of the Bengal Tenancy Act. 


For these reasons, I am of opinion that the learned Judge of 
the Court below is wrong in holding that all the proceedings taken 
by the Revenue officer in this case, after making the record of 
particulars under Sec. 108, including those under Sec. 106 of 
the Act, are void for want of jurisdiction. 


A question was raised before us on behalf of the respondent 
whether an appeal lay against the order of the District Judge in 
this case, but it is unnecessary to discuss this matter, for the 
simple reason that we have before us not only the appeal, but also 
an application under Sec. 622 C. P. C.; and it being a matter of 
jurisdiction, we are competent to deal with it, if not as an appeal, 
yot certainly in the exercise of cur revisional powers as conferred 
by Sec. 622 of the Code of Civil Procedure. 


The result is that this appeal is allowed, and the case sent 
back to the District Judge for being tried on the merits. 


Costs will abide the result. 


Pargiter J.—I agreeein the judgment delivered by my learned 
brother, and wish toadda fewremarks regarding section 103 of 
the Bengal Tenancy Act. 


The material difference between the old section 103 and the 
present section is this:—Under the former, the Revenue officer re- 
corded the particulars specified in section 102, that is, all the partic- 
ulars, since no option was given to the applicants to select among 
those particulars ; bul under the present section the applicants can 
select which particulars they wish to have recorded. This seems to 
me to be an important change. The particulars selected are left en- 
tirely to the applicants’ option, and the question arises whether the 
record of particulars prepared under the present section 103 does or 
does not constitute a“ record of rights. ” 


This question must, if seems to me, be decided on the facts of 
each case. Ifthe applicants ask thatall or almost all the particulars 
mentioned in section 102 be recorded, the record would include 
rights and would no doubt constitute a “record of rights.” But if 
for instance, 4 landlord (who has purchased at an auction sale) 
applies to have only the particulars mentioned in clause (a) or in 
clauses (a) and (e) of section 102 recorded, these particulars do not 
involve anyrights, and the record could hardly be calleda “ record 
of rights.” This appears to bea real distinotion. In the former 
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case, sections 130 A and 105 could be applied; in the lattercase, it 
seems to me, they could not be applied. 


It is true that similar remarks with a similar distinction might 
be urged with regard to the “record of rights” authorized by section 
102 because Sec. 102 declares that the order of the Government 
shall specify which particulars shall bə recorded, and thus a similar 
selection is permitted: But the position under Sec. 101 is different. 
Under that section Government can ordera “record of rights’ to 
be propared; that record explicitly styled a “record of rights ;” 
the particulars recorded in it are a secondary consideration, what- 
ever the particulars may be that aro recorded doesnot affect thetitle 
of the re sord; whatever they are, the record is a “record of rights” 
by the very language of Sec. 101. In practice the distinction point- 
ed out would no doubt be merely an academical one under Ses. 101 
for records prepared under clauses (b) and (d) of subsection (2) of 
that section would necessarily embody rights, and though those 
prepared under clauses (a) and (c) might not necessarily include 
rights, yet it is not to be supposed that the Government would put 
Sec. 101 in force in such cases, where it was not intended to record 
rights. 

Under section 103 however the position is different and the 
distinction is not obviously wholly academical. The particulars 
to be recorded may be whatever the applicants desire, the record 
is not expressly styled a “record of rights” and whether the 
record of those particulars constitutes a “ record of rights ” or not, 
must, it seems to me, depend on whether those particulars in- 
clude rights or not where the record framed under Sec. 103 
embodies rights, the position is the same under the present sec- 
tion, as it was under the old section and the ruling Dharani 
Kanta v. Gaber Ali Khan (1), holds good. 


In all the present cases it is undisputed that, whether the 
applications under Sec. 108, were made under the old Chapter 
X or under the present Chapter X, the records framed have in- 
cluded rights. The records therefore, are “record of rights,” 
and sections 108 A and 105 apply. I agree therefore in revers- 
ing the District Judge’s decisions, and in the orders passed by my 
learned brother. 


S.N G : Appeal allowed; case remanded. 
(1) (1902) I. L. R. 8C Osle. 839. 
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Before Mr. Justice Banerjee. 
RAJENDRA NATH GHOSE. 


LA 
TARANGINI DASI AND OTHERS.* 


Rent, rate of —Previous suit for rent— Resjudicata—Oode of Oivil Procedure 
(dot XIV of 1882), Sec, 18—Directly and substantially in issue—Eapl. II— 
Constructive ves-jtdicata—Heard and finally decided. 


The quest on, whe her an issue as to the tate of ront gencraliy is a direct 
or indirect issue in a suit for arrears of rent, must bo do'erminei with 
reforence to the frame of such suit, cannot be determined upon any 
general a priori grounds; if tho rent is claimed at a certain annual re'e, on 
the simple ground of rent having been paid at thatrate in the preceding year, 
it cannot be said th:t an issuc as to the annual rate ofrent genorally, is a 
direct issue in such a suit, On the other ha d, if the rent is claimed at an 
annual rato alleged to have beeu stipulated for in a binding contract betwoen 
the parties, oither written or oral and the Court proceeds to try the ques ion 
what is the yearly rent payable accor ling to the contract se up, the -genoral 
issue must bo takon to be a direct one, 


Explanation II, Seo. 18 O. P. C., which provides thatany matter which 
might and ought to have been mado ground of defence or attack in such 
former suit, shall be deemed to have been a matter diroctly and substan ‘ially 
in issue in such suit, is applicable only when the subject matter of the two 
suits or of the is-ues ra‘sed therein is identical. 

Mahabir Pershad v, Macnaghten (1), and Kameswar Pershad v. Raj 
Kumari Ruttan Koer (2), distinguished. 

Query—Whether, in order to bar the subsequent suit or the trial of a 
issue therein, under explanation D Seo, 18. O.P.0.; it is necessary to show not 
only that the matter which might and ought to have been made ground of 
defonce or attack was directly and substantially in issue in the previous suit 
but also that it had been heard and finally decided 


Query further,—Whether the observations in Kailash Mondul v, Buro- 
da Sundar Dasi (8), that bith these elements must be proved, are consist- 
ent with the docision of the Judicial Committce in Srigopal v. Pirthi 
Singh (4). 

Sri Gopal v. Pirthi Singh (4),and Kalish Mondul v. Baroda Sundari (3), 
explained. 

Appeal by the Plaintiff. 

Suit for a declaration as to the annual rent of a tenure. 


* Appeal trom Appellate Decree No. 2446 of 1902 against the decree of 
Babu Kali Kumar B-se, Subordinate Judge, #4 Perganas, dated the 28nd 
August 1903 affirming that of Babu Kali Pada Mukerjee, Munsiff, Alipore 
dated the 17th June 1901. 

No appeal under Sec, 15 of the Letters Patent was preforred against 
this decision. Ed. 


(1) (1889) 16 I. A. 107 ; I. L R. 16 Calo, 682, 
(a) (1892) I. L. R. 20 Calo. 79 P. C. 

(8) (1897) I. L. R. 24 Calo, 711 

(4) (1902) 6 C. W. N. 889. 


VoL. I.] HIGH COURT. 249 


The- material facts and arguments appear from the judgment. 


Babus Siba Prasanno Bhattackarja and Mohendra Nath Hoy 
for the Appellant. 

Babu Birajmohan Mojumdar for the Respondents. 

The judgment to the Court was as follows :— 

Banerjee J.—This appeal arises out of a suit brought by the 
plaintiff appellant to obtain a declaration that the rent payable by 
him in respect of a certain tenure or holding is rupees 7 a year and 
not rupees 12. The main allegations upon which the suitis based 
are, that in a former suit for rent the defendants landlords had 
falsely alleged that there was an agreement by which the rent was 
raised from rupees 7 to rupees 12 a year and the Court deciding 
the rent suit gave effect to that allegation, that there was no such 
agreement entered into; and that even if there was any agree- 
ment of the kind, it could not bind the plaintiff as it was made 
by the plaintiff's mother during his minority and not for his 
benefit. 

The defence amongst other points rasied the plea of res judicita 
urging that the decision in the former rent. suit had determined 
the question now sought to be raised. 

The first Court over-ruled the plea of res-judicata, and finding 
for the plaintiff on the merits it gave him a decree. On appeal by 
dofendants, the Lower Appellate Court has given effect to the plea 
of res-judicata, and setting aside the decision of the first Court, has 
made a decree dismissing the plaintiff’s suit. a 

Against that decree the plaintiff has preferred this second appeal 
and it ig contended on his behalf that the lower Appellate Court is 
wrong in allowing the plea of res-judicata, first, because, the ques- 
tions now raised, which relate to the rate of rent for future years, 
could not have been directly in issue in the former suit, which was 
one for rent for certain past years only ; and secondly, because, even 
if the question now raised could he treated as having been directly 
and substantially in issue in the former suit by virtue of Explanation 
II of section 13 of the Code of Civil Procedure, it could not be said 
that those questions, or at any rate one of them, namely, whether 
the agreement to pay rent at the rate of rupees 12, entered into by 
the plaintiff’s mother during hisminority, was binding on the plain- 
tiff, had been heard and finally decided by the Court in the 
former suit. 

Upon these contentions very full and elaborate arguments 
have been addressed to me by the learned vakils on both sides, 
and almost all the authorities, bearing upon the question raised, 
have been referred to. 


Cryin 


1904 


L 
Rajendra Nath 


hove 


v. 
Tarangini Dassi 


Banerjee J. 





Jan, 4. 





CIVIL 


1904 


a 
Rajendra Nath 
Ghose 
v. 
Taraugini Dasi. 


Banerjee J. | 


950 THE CALCUTTA LAW JOURNAL. {Vou. I. 


The broad contention raised in the first branch of the argument, 
on behalf of the appellant is not, in my opinion, sustainable, be- 
cause the question, whether an issuse as to the rate of rent 
generally isa direct or indirect issue in a suit for arrears of rent, 
must have to be determined with reference to the frame of such 
suit, and cannot be determined upon any general a prior: grounds, 
If the plaintiff in a suit for arrears of rené bases his claim for 
rent at a cortain annual rats, on ths simple ground of rent having 
been paid at that rate in the year immediately preceding, it can- 
not be said that an issue as to the annual rate of rent generally, 
is a direct issue in sucha suit. On the other hand, if a suit for 
arrears of rent is based on the allegation that the annual rate at 
which rent is claimed has been stipulated for in a binding con- 
tract between the parties, and is embodied either in a Kabuliat 
or was a verbal contract only, and the Court proceeds to try the 
question what was the yearly rent payable according to the con- 
tracts set up, it could not be said that the issue raised was limited 
in its effect to the years in respect of which rent was claimed, and 
that the general issue as to what the yearly rent was, was not a 
direct issue in the suit. 

The cases cited tend also to the same effect. For while some 
of those cases favour the broad contention of the respondents that 
the decision, as to the yearly rate of rent in a previous suit for 
arrears of rent, must always operate as res judicata, as for instance 
the cases of Nobo Durga Dossee v. Foyzbuc Chowdhry (1), Bussun 
Lal Shookul v. Chundee Dass (2), and others lend support to the 
narrower contention on behalf of the appellant, that a decision as 
to the rate of rent in a suit for arrears of rent should not operate 
as res judicata in a subsequent suit in which the question of the 
rate of rent is raised except under special circumstances, as for 
instance, the cases of Hurry Behari Bhagat v. Pargun Ahir (8), 
Nil Madhub Sirkar v. Brojo Nath Singha (4), and Maharani 
Beni Pershad Koeri v. Raj Kumar Chowbey (5). 

The effect of these decisions, notwithstandingthe apparent con- 
flict between the observations or dicta of the learned Judges in 
some of them, is to leave untouched the general question whether 
the issue as to the rate of rent tried in a suit for arrears of rent 
should he held to operate as res judicata in a suit for rent for 
subsequent years, a question which, as I have indicated above, 
will have to be determined in sigh case with reference to the 
particular facts of that case. 


(1) (1875) I. D. B. 1 Calc. 202. (8) (1830) I. L. R. 19 Calo, 656, 
(2) (1879) I. L. R. 4 Calo. 686. (4) (1898) I. L. R. 21 Calo. 286. 
(5) (1902) 6 0. W. N. 589. 
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The broad contention on bebalf of the appellant involved in the 
first of the two reasons above set forth for impeaching the correct- 
ness of the Lower Appellate Court's judgment, must therefore in 
my opinion fail, and regard being had to the facts and circumstances 
of this case, it must be held that the issue as to the annual rate of 
yent, that was raised and tried in the former suit, was a direct and 
not an indirect or incidental issue in that suit. For the former suit, 
as the plaint in this suit shows, was based upon the allegation that 
the rent, though originally paid at the rate of 7 rupees a year, 
was subsequently raised by contract to rupees 12 a year. 


The issue, therefore, whether the rent payable by the plaintiff to 
the defendants was by virtue of the agreement between the parties 
one at the rate of rupees 12 a year, was directly raised in the former 
suit; and the decision in that suit must therefore be treated as 
res judicata so far as the presentsuit seeks toraisethesame question. 


But then it is urged in the second branch of the contention on 
behalf of theappellant, that even if that was so, another issue which 
arises upon the pleadings in this case was not raised and heard 
and decided on the former suit, the issue, namely, whether 
the agreement to pay rent at the rate of rupees 12 was bind- 
ing on the plaintiff when itwas entered into by his mother 
during his minority, and is not shown to have been for his benefit. 


The answer to this contention is that Explanation II of 
section 13 of the Code of Civil Procedure makes this question a 
matter directly and substantially in the former suit; for if the 
tenant seeks to inpugn the contract onthe ground of its having 
been entered into by his mother during his minority and not for 
his benefit, that was a ground of defence which might ond ought 
to have been raised in the former suit; and if that was so, the 
mere fact of its not having been expressly raised cannot affect the 
question. But then there remains the further question, namely, 
whether it has been heard and finally decided in the former suit, 
as required by section 13, in order to make the matter res judicata. 
Ifit has been so heard and decided and ifthe subject matter of 
the present suit is different from the subject matter of the 
former, then, it is argued for the appellant that upon the 
authority of the case of Katlash Mondul v. Baroda Sundari 
(1), the matter ought not to be treated as res-judicata. 


In answer to his argument the learned vakil for the respondents 
contends that where Explanation ILapplies, it is not necessary that 


(1) (1897) I. L. R 24 Calo. 711. 
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the matter should have been heard and decided and in support 
of this contention he relies upon the case of Sri Gopal v. Pirthi 
Singh (1), and Aruna Chalam Chetty v. Meyyappa Chetty (2), and 
he further-urges that the view taken by this Court in the case of 
Kailash Mondul v. Baroda Sundari Dasi is in conflict with the 
cases of Mohabir Pershad v. Macnaghten (8) and Kameswar 
Pershad v. Raj Kumari Ruttan Koer (4), and must be taken to 
have béen in effect overruled by the recent decision of Privy 
Council in the case of Sri Gopal v. Pirthi Singh (5). 


I shall first consider how far the case of Kailash Mondul v. 
Baroda Sundari Dassi is in conflict with the earlier Privy Council 
decisions, namely, those in Mahabir Pershad v. Macnaghten (8) 
and Kameswar Pershad v. Raj Kumari Rutian Koer (4); next I 
shall examine the effect of the decisions in the Allahabad and 
Madras High Courts dissenting from the view taken in that case; 
and lastly I shall consider whether the Privy Council case of 

Sri Gopal v. Pirthi Singh, (5) has really overruled Enasi Mondul 
v. Baroda Sundari Dast’s case. 


Now in Kailash Mondul v. Baroda Sundari Dasi it was said 
that “All that Explanation II says is that any matter which 
might and ought to have been made a ground of defence or attack 
in such former suit shall be deemed to have been a matter directly 
and substantially in issue in such suit but itdoesnot go on to 
say, that it shall be deemed to have been heardand finally decided, 
notwithstanding that the question was only considered by the 
Court and notwithstanding that the subject matter of the subse- 
quent suit is different from that of the former suit. It is only 
where the subject matter of the two suits is the same that the 
matter could be said to have been heard and finally decided with- 
in the meaning of section 13 of the Code, even though the mat- 
ter was not really raised in issue. but it is very difficult to hold 
that the matter which was not raised in issue really in the former 
suit and which is really raised in defence in the subsequent suit 
in which the subject matter is different from that of the former 
suit, shall nevertheless, by virtue of Explanation IT of section 13 
be deemed to have been not only matter directly and substantially 
in issue, but matter which has been heard and finally decided.” 


In the two Privy Council cases to which I have referred, namely, 
Mahabir Pershad v. Macnaghten and Kameswar Pershad v. Raj 
(1) (1897) I. L. R. 20 Al. 110 (F. B.) (8) (1889) 16 I. A. 107. 


(2) (1897) I. D. R. 21 Mad. 91. (4) (1892) I. L, R. 20 Gale. 79. 
. (5) (1902) 6 0. .W. N, 839. 


= 
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Kumari Ruttan Koer, the subject matter of the former suit and that 
ofthe subsequent suit were practically the same. In Mahabir 
Pershad v. Macnaghten, the subject matter of the former suit was 
a claim on a mortgage and the subject matter of thesubsequent suit 
was a claim of set off againstthe former claim, with a view to 
have the sale in execution of the decree obtained in the-former suit 
set aside. The subsequent suit therefore sought to disturb some of 
the immediate effects of the decree in the former suit. So in the 
caseof Kameswar Pershadv. Raj Kumari in the former suit a credit- 
or sought for certain reliefs against a Hindu widow and her rever- 
sioner in respect of certain debts of the former, and in the sub- 
sequent suit also he sought to make the reversioner liable for the 
same debts ora portion thereof. These two cases are therefore 
distinguishable from the case of Kailash Mondul v. Baroda Sun- 
dari Dasi and are notin conflict with the view taken in that 
CABG. 


In the Allahabad case namely that of Sri Gopal v. Pirthi Singh 
the learned Judges observe “Indeed Explanation II of section 18 
of the Code would be meaningless if it were necessary in a case 
which was covered byit that thematter should have been heard and 
finally decided inthe previous suit ” But it would not be meaning- 
less if it is taken subject to the distinction pointed out in the 
case of Kailash Mondul v. Baroda Sundari Dasi. The Explanation 
would have meaning and effect where the subject matter is the 
same in the two suits or where the subject matter of the second 
suit is the same as that of the issue tried in the first suit, not- 
withstanding that any ground of attack or defence, was not, 
expressly raised. And this is pointed out very fully in the case 
of Sarkwm Abu Tarab Abdul Wahed v. Rahaman Buksh (1). The 
decree of the Allahabad High Court in the case of Sri Gopal 
v. Pirthi Singh has no doubt been affirmed by their Lordships of 
the Privy Council. But their Lordships do not say anything 
in their judgment expressly affirming as correct the observations 
of the High Court quoted above. 


As to the effect of their Lordships’ decision that is a matter 
which I shall consider later on. 


In the Madras case of Aruna Chalam Chetty v. Meyyappa 
Chetty, Mr Justice Subramania Ayyar says “ as regards the last 
argument of the Advocate General it would be quite permissible 
to reply, Explanation II in authorizing a fiction that the matter 
contemplated was in issue necessarily implies a further fiction that 


(1) (1896) I.-L. R. 24 Calc. 83. 
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it was also adjudicated upon. But it is more satisfactory to say 
that the estoppel is that what might and ought to have been relied 
on in a former suit as a ground of attack or defence, but was not, 
could not in subsequent litigations between the parties be brought 
forward for such purpose. And it is scarcely necessary to add 
that notwithstanding the objections taken in some of the cases to 
the soundness of this doctrine there is no doubt that it is founded 
on unquestionable grounds of expediency and public policy.” The 
learned Judge therefore was not quite satisfied with resting his 
conclusion upon the basis of a logal fiction, but he based it upon 
the ground of expediency and public policy. But if we have to 
construe the section, and if the section requires that before the 
plea of resyudtcata is made out, the matter must be shown to have 
beon heard and decided, it will not do to say that the matter must 
be taken to have been heard and decided by tho’operation of expla- 
nation II., when the explanation is silent on that point. Of course 
if the view taken in the case of Katlash Mandul v. Baroda Sun- 
dari Dasi had the effect of making Explanation II inoperative 
altogether in that case that view must have to be given up as un- 
tenable; but if the distinction pointed out in that case is borne in 
mind, there is no reason for saying that the explanation is rendered 
altogether inoperative. And I think it is asound principle not to 
extend the rule of what I may be permited to style, constructive 
resjudicata, beyond the strict limits within which it is enunciated 
in section 13 the of Code of Civil Procedure, 


It remains now to consider the effect of the last Privy Coun- 
cil decision, namely that in the case of Sri Gopal v. Pirthi Singh. 


Now it is no doubt difficult at first sight to say that in that 
case the subject matter of the subsequent suit, which was a charge 
not disclosed in the previous litigation, was the same as the sub- 
ject matter of the former litigation and as nevertheless by the 
operation of the Explanation II the decision in the former case 
has been held by their Lordships of the Judicial Committee to 
operate as res judicata in the second suit, it might seem difficult 
now after that decision to give effect to the distinction pointed 
out in the case of Kailash Mundi v. Baroda Sundari Dasi. But 
the subject matter of the two suits may be regarded as the same 
in the sense that the subsequent suit sought to disturb the 
immediate effect of the decree in the former suit. 


` Tt is not however, necessary in this case to pursue this point any 
furtherand to determine whether the decision of the Privy Council 
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in the case of Sri Gopal v. Pirthi Singh has virtually overruled the 
case of Kailash Mondul v. Baroda Sundari Dasi, because, quite 
irrespective of that decision, the contention of the appellant must 
fail, having regard to the circumstances of the case. For the 
matter directly in issue in the former suit was whether the rent 
was fixedat Rs. 12 a year by the agreement between the landlord 
and tenant -relied upon by the plaintiff in that case, that is, the 
landlord. If that was the issue, and it was determined in favour of 
the landlord, can itbe said that the question whether that agreemen 
was or wasnot a binding agreement, was not necessarily determined? 


There can bə butone answer to this question, if the rent was 
held to be fixed by that agreement, that couldonly have been so 
upon the view that the agreement was bindingone. The fact of 
the former suit having been for arrears of rent for certain years only, 
sould not be taken to control and limit the effect of that decision, 
so as to make it inoperativein a subsequent suit for the determin- 
ation of the question whether that agreement was binding or not. 

‘Though thesubject matter of the former suit was different from that 
of the present, the subject matter of the formerissue, namely, whe- 
ther there was a binding agreement, was identical with the 
subject matter of the present suit. And so, quite irrespective of 
the effect of the decision of the Privy Council, in the case of 
Sri Gopal v. Pirthi Singh, the decision in the former suit must 
be held to operate as ras judicata in the present. 


That being so, the appeal failsand must be dismissed with costs. 
H. S. ; B. M. M. f Appeal dismissed. 


Before Sir Francis W. Maclean K. 0.1. E., Chief Justice, and 
Mr. Justice Holmwood. 
GANGA OHARAN BHATTACHARYA 
Vv, 


SASHI BHUSAN ROY AND oTHERS.* 


Cots of Civil Procedure (Act XIV of 1882),—Secs, 244 and 311—Applica- 
tion to set aside a sale by a prior purchaser— Execution of a rent deoree, order 
in—Suit valued below fifty rupees—Benjal Tenancy Act (VIIL of 1886), 
860. 158—Order deciding a question relating to title to land or to some interest 
in land as between parties having conflicting claims therrto—Appeal— 
Jurisdiction. 

* Civil Rule No, 3499 of 1904 against the order of J. A. Ez chiel Esq, 
Addl. District Judge, Jussore dated tho 7th July 1904, reversiug the order 
of Babu Sashi Kumar Ghose, Munsiff, Narail, dated the 7th December 1908. 
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When in a pro’ eeding under Seos. 214 and 811 O.P.0. on an application 
by a prior purchaser of aho'ding, the s:le therof in exeoutionof a rent 
decree, in a suit valued at be’ow Rs. 50, is set aside, the order sebting aside 
tho eale decides a question relating to the title tothe land, or to some interest 
in the land as between parties having co:-flioting claims thereto (the applicant 
and the auction purchaser) within the meaning of Sec. 163 of the Bengal 
Tenancy Act, and an appeal lies against such order. In such a case, the 
Court is to consider, not what the original decree decided, but what the order 
appealed against did decide, and in such a case, the exparte charactor of the 
original decree would not make the slightest difference. 


Monmohinin Dasi v. Lakhinarain Chandra (1) distinguished, 
Rule obtained by the Applicant to set aside the sale. 


Application under Secs. 244 and 311, C.P.C. to set aside 
a sale. 


The materigl facts and arguments will appear from the judgment. 
Babu Jadu Nath Kanjtlal for the Petitioner. 

Bubu Romesh Chandra Bose for ihe Opposite party. 

The following judgments were delivered :— 


Maclean C. J.—This rule has been granted on two grounds: 
first, that no appeal lay from the order of the Munsiff to the 
Additional District Judge, and, secondly, that the petitioner had 
no locus standi to support his application. 


The facts, so far as are necessary for the purposes of our pre- 
sent decision, may be thus briefly stated. There was a rent suit 
in which a decree was made on the 12th May 1902. On the 18th 
May 1903, the holding was sold for Rs. 25, and the decree-holder 
was the purchaser. The decree-holder is the opposite party on 
the present occasion. The petitioner purchased the property on 
the 24th May 1900 under a money-decree. On the 7th of Decem- 
ber 1903, an order was made by the Munsiff upon an application 
by the petitioner under the conjoint effect of sections 311 and 
944 of the Code of Civil Procedure, setting aside the sale of the 
18th May 1903. The purchaser, under that sale, appeal- 
ed to the Additional District Judge, whg, without going into the 

_merits, held that the petitioner was not a representative of 
either of the parties in the suit within the meaning of section 244, 
and reversed the order of the Munsiff. This rule was then applied 
for, and granted upon the grounds I have stated. 


The first point is that the Additional District Judge had no juris- 
diction to entertain the appeal, having regard to the provisionsof 


(1) (1900) I. L. R. 28 Cale, 116. 
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section 158 of the Bengal Tenancy Act, and, for that proposition, 
reliance is placed upon a decision of a Divisional Bench of this 
Court in the case of Monmohini Dassi v. Lakhinarain Chandra (1). 
It is urged for the petitioner that, in as much as this was an order 
made in a suit instituted by a landlord for the recovery ofrent in 
which the amount claimed did not exceed Rs. 50, no appeal 
lay from the order of the Munsiff. As regards the amount, no 
question has been raised. In the case I have referred to, it was 
held that “no appeal lies from an order passed by a District Judge 
setting aside a sale in execution of an exparte decrees for rent valued 
at less than one hundred rupees.” The Court in the case mentioned 
laid great stress on the fact that the decree was made exparte: here 
there is nothing to show that it was. The learned Judges say “we 
think this contention must prevail. It is clear that the decree, in! 
execution of which the order appealed against was passed, was a 
decree for less than Rs 100; and as it was an exparte decree, none of 
the questions referred to in the proviso to section 153 of the Bengal 
Tenancy Act can possibly have been decided.” 


But what we have to consider is, not what the decree decided, 
but what the order, against which it is sought to appeal, decided. 
Section 158 speaks of “ decree or order.” Speaking for myself, I 
do not think it makes the slightest difference whether the decrees 
were or were not cxparie, if that, which is sought to be appealed 
against, is not the decree but an order. Weare freed from sending 
this toa Full Bench, as the circumstances are not the same, there 
being nothing in the present case to show that the decree in the 
rent suit was made exparte. Let us look at the section. “An appeal 
shall not lie from any...... order passed whether in the first instance 
or on appeal in any suit instituted by a landlord for the recovery 
of rent where...... (Ineed not read paragraphs ‘a’ and ‘b'as nothing 
turns upon them), unless, in either case, the...... order has decided 
@ question relating to title to land or to some interest in land as 
between parties having conflicting cl vims thereto.” 


The effect of the order of the Munsiff was practically to hold 
that the purchaser, under the purchase of the 18th of May 1903, had 
no title to the land; andthe order certainly decided a question relat- 
ing to the title tothe land or to some interest in the land as between 
parties having conflicting claims thereto. Here ths parties had con- 
flictingclaimstotheland. The opposite party says :—‘“Thisis my 
land because the sale to me isa gool sals.” The patitioner says 


(1) 11900) I E R. 98 Calo., 116. . 
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“It is my land because the sale to you is bad one,” and that was the 
question which was decided by the order which was under appeal to 
the Additional District Judge. One has only to read the judgment 
of the Munsiff to seethathe did decide a question relating to the title 
to the land. In my opinion an appeal did lie to the: Additional 
District Judge, and consequently he was not acting without juris- 
diction when he made his'order. l 


I now pass to thesecond point, namely that the Additional Dis- 
trict Judge was wrong in holding thatthe petioner had, as he calls 
it, no locus standi, by which I suppose he means that he was nota 
representative of any of the parties within the meaning of section 
244. If he was wrong in that, he was wrong upon a question of law, 
and not of jurisdiction, and the case would not fall within section 
622 ©. P. C. f 


l The same observation applies as to whether or not the petitioner 
Was a» person whose immoveable property has been sold within 
the meaning of section 311, C. P. O. 


The Rule therefore is discharged with costs, one gold mohur. 
Holmwood, J.—I agree. 
N. K. B. Rule discharged. 


Before Sir Francis W. Maclean K. C. I. E., Chief Justice, and 
Mr. Justice Holmwood. 


BAISTAB CHARAN SHAHA AND OTHERS 
v. 
GANGA SAGAR SAHA ROY.* 


Application for Probate-—Caveat by reversioners—Probate and Adminisira- 
tion Act (V of 1881}, sec. 69, 71.—'Persons claiming to have an interest in the 
estate’, meaning of. i 

Where caveators in a Probate case objected,to the graut of Probate on 
the grounds, (1) that the Wil was spurious and (2) that the testatrix had no 
power to dispose of the property by will, and that the propertics belonged 
to them as reversionary heirs cf the husbaud of the testatrix, held + that 
persons claiming outside and independent of the will have no inte est in the 
estate or the testator or testatrix, within the meaning of Seo. 69 of the 
Probate and Administration act, and have no right to intervene and 
challenge the wiil set up. 

* Appeal from Original Order No. 459 of 1902, agıinst an order of M, 
Smither Esq., District Judge of Faridpur, dated the 6th September 1902,- - 
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Appeal by the Cavestors. 
Application for Probate by Ganga Sagar Saha, the Respondent. 


In this case, Ganga Sagar Saha Roy applied, as an executor by 
implication, for the probate of the will of one Radha Rani Dasi, 
widow of one Gobinda Chandra Saha. The appellants claiming 
to be the reversionary heirs of the late Gobinda Chandra Saha, on 
the death of his widow Radha Rani Dasi, objected to the grant of 
the Probate; their objection was based on the grounds, (1) that 
she did not make the will, and (3) that the widow had no power 
to make a will disposing of the property of the husband. 

_It was argued on behalf of the petitioner that, as the objectors 
did not claim to have any interest in the estate of the testatrix, 
but denied that she had power to dispose of the property. by, will, 
they were not entitled to enter a caveat and object to the grant. 

On behbalfof the objectors, it was contended that if it be subse- 
quently decided that the testatrix had the power to dispose of the 
property by will, and the will had then been proved exparte, the 
caveators would be prejudiced, and would ultimately find them- 
selves barred by a will, the proof of which they had not been 
allowed to put fo any test; and for this reason, the objectors 
ought to be allowed to enter caveat, and to plead in the alterna- 
tive. 

The District Judge, on the authority of Abhiram v. Gopal (1) 
held that the objectors had no locus standi, and could not be heard, 
and granted Probate to the applicant. 

The objectors appealed. 

Dr. Rash Behary Ghose and Babus Dasarathi Sanyal and 
Amarendra Nath Bose for the Appellants. 

Babus Lal Mohan Doss and Surendra Nath Guha for the Res- 
pondent. 

The judgment of the Court was delivered by 

Maclean C. J.—I do not think the appellants are persons 
claiming to have any interest in the estate of the testatrix within 
the meaning of section 69 of the Probate Act, and, therefore, they 
have no right tointervene, and challenge the will set up. 


They claim as reversionary heirs of the husband of the tes- 
tatrix, and outside and independent of the will. If the widow 
affected to dispose of the property by her will, andhad no power 
‘to do so, the appellants are not hurt. Ifthe property is theirs, 
they can bring a suit to recover it. The appeal be dismissed with 
costs, three gold mohurs. 

. HB 


: ' Appeal dismissed, 
(1) (1889) I. L. R. 17 Cale, 48, 
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Befere Sir Francis W. Maclean K.O. I. E., Chief Justice and Mr 
Justice Banerjee. 


NABIN CHANDRA MUKHERJI AND OTHERS 


v. 
AMRITA LAL CHATTERJI AND oTHERS.* 
Drainage Act (VI of 1880 B. C.), Sec. 48—Notice, validity of. 


The notice under Sec. 48 of the Drainage Act mnst be given thirty days 
before the date fixed for fll ng the objections. A notice fora shorter period 
is illegal and void. 


Appeal by the Plaintiffs. 


Suit for recovery of drainage costs and interest. 


This was a suit brought by the plaintiffs for recovery of the 
defendants’ share of the costs of drainageof a holding owned jointly 
by the parties and for which the plaintiff had given an engagement 
to the Collector. The defence was that no proper notice under Sec. 
43 of the Drainage Act, VI of 1880 (B.C.), had been served, that 
the defendant No. 1’s holding being separate, they were not 
jointly liable with the other defendants, and thatthe claim was 
barred by the principle of waiver. Fhe first Court overruled 
these objections, and gave the plaintiffs. a decree. On appeal, 
the decision was reversed, mainly on the ground that the notice, 
having been a fifteen day’s notice, was invalid, and that the 
defect was not cured by Sec. 58 of the Act. The plaintiffs 
preferred this Second appeal. 


Babu Satis Chunder Ghose for the Appellants. 
Babu Jogesh Chunder Dey for the Respondents. 
The following judgments were delivered :— 


Maclean 0. J.—I agree withthe Subordinate Judge in this 
case. He has held that the notice under Section 43 of the Drain- 
age Act, Act VI (B.C.) of 1880, is a bad notice. It is only a fifteen 
days’ notice instead of its being a thirty days’ notice, as the law 
required, and the notice being the foundation of the plaintiffs’ 
claim, if it is a bad notice, the claim must fall with it. The appeal 
must be dismissed with costs. 


Banerjee J.—I agree. 
N. K, B. Appeal dismissed. 


* Appeal from Appellate Decree No, 489 of 1399 against the decree of 
Babu Radha Krishna Sen, Subordinate Judge, Hooghly, dated the 14th 
December 1898, raversing that of Babu Nalini Nath Mitter, Munsiff, Howrah, 
dated the 25th May 1899. 
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Before Mr. Justice Mookerjee. E 
BAKSHI DAS 


v. 


NADU DAS. * 


Marriage pan—Legality of contract—Public policy —Refund of considera- ` 


tion— Damages for breach of promise— Burden of proof. 


An agreement to pay money to the paren's or guardian of a bride or 
bridegroom, in consideration oftheir consenting to tho betrothal, is not 
necessarily immoral or opposed to public policy. Where the parents of the 
bride are not seeking her welfare, but give her to a husband othorewise ineli- 
gible, in consideration of a benefit secured to themselves, the agreement, by 
which such benefit is secured, is oppostd to public policy, and ought not to 
be enforced. 


Where an agreement to pay money to the parents or guardian of a bride 
or bridezroom, in consider ition of their consenting t the bet othal, is under 
the circumstances of the case, neither immoral, nor opposcd to public policy, 
it will be enf reed. and damages also will be awarded for breach of it. 


Althou:h a Court may not enforcean agreement to pay money to the 
parents or guardian of an intended bride or bridegroom, on the ground that 
the agreement is opposed to publio policy, yet a suit is maintainable for the 
recovery of any sum actually paid, pursuant to the agreement, if the contract 
is broken, and the marriaze does not take place. 


If one of the contracting parties alloges that the agreement is opposed to 
publio policy, it is for h m to seb out and prove those special ciroumstances 
which will invalidate the contract, 


Semble—An agreement to remunerate or reward a third person in con- 
sideration of negotiating a marriage is contrary to public policy, and cannot 
be enforced. 


A suit will lie to reover the value of ornaments or presents given to an 
intended bride or bridegroom in the event of the marriage contract being 
broken. 


Appeal by the Defendant. 


Suit for recovery of yan (consideration for marriage) money 
and damages for promise. 


The facts and arguments will sufficiently appear from the 
judgment. 


Babu Mohini Mohan Ohakravarti for the Appellant. 


Babu Hem Chandra Miira for the Respondent. 


* Appeal from Appellate Decree Ne, 2283 of 1902 against the decree of 
Babu Aswici Kumar Guha, Subordinate Judge, Rungpur, dated the 18th 
June 1902, varying that of M. W. Ahmed Esq., Munsiff, Kurigram, dated the 
6th March 1902. 
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The following judgment was delivered:— 


Mookerjee J.—The facts which haye given rise to the litiga- 
tion out of which the present appeal avises are briefly as follows, 
The plaintiff and the defendants are Hindus of the Rajbansi 
caste and are by occupation, cultivators. The plaintiff alleges 
that in January 1901, the defendants who are two brothers agreed 
to give their sister in marriage to him and he agreed to pay them 
Rs. 190 as pan money of which Rs. 185 was paid in cash and the 
balance was stipulated to be paid on the day of marriage which 
was fixed for 9th February 1901. The plaintiff further alleges 
that he performed all the preliminary customary ceremoniocs, 
feasted his caste people, and on the day fixed, went to the ` house 
of the defendants to marry their sister, but they refused to give 
her in marriage and subsequently had her married to some other 
person. The plaintiff accordingly prays for the recovery of the sum 
advanced and algo for damages to the extent of Rs. 65 being the 
expenses he had incurred. The defendants denied the agreement and 
the receiptof any gum of money from the plaintiff. The Court of first 
instance found that the agreement for marrige was satisfactorily. 
proved, thatthe plaintiff had failed toshow that he had advanced any 
portion of the pan money but that he had incurred expenses to the 
extent of Rs. 50. In this view of the matter the learned Munsiff 
made a decree for Rs. 50 in favour of the plaintiff. The plaintiff 
appealed to the Subordinate Judge and the defendants preferred a 
cross appeal. The Court of appeal below has found upon the 
evidence that an agreement was made between the plaintiff and the 
first defendant under which thesister of the latter was to be married to 
the former, thatthe second defendant wasno party totheagreement, 
that Rs. 185 out of the entire pan of Rs. 190 was paid to the first 
defendant, that the contract was broken by the latter and that the 
plaintiff had suffered loss to the extent of Rs. 50 being costs inci- 
dental to the intended marriage. The learned Subordinate Judge 
has accordingly dismissed the suit as against the second defendant 
and made a decree against the first defendant for Rs. 185. The first 
defendant has appealed to this Court and on his behalf the decision 
of the Subordinate Judge has been challenged on the ground that 
the contract for marriage for a consideration was immoral and 
against public policy and consequently not legally enforceable and 
that the plaintiff was not entitled either to a refund of the money 
paid to defendant in part performance of the agreement, or to 
recover damages for breach thereof. There has been apparently 
some difference of judicial opinion upon this matter, and I shall 
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examine the various cases in which the question has been 
considered. 


One of the earliest cases on the subject decided in this Court 
appears to be that of Juggessur v. Panchcowree (1). In that case 
the plaintiff sued the defendant for recovery of asum of money paid 
to the latter in consideration of a promise made by him to give 
his sister in marriage, which contract had been broken and the girl 
married to another. The learned judges held that the action would 
lie to recover back the money paid to the defendant; they did not 
however assign any reason for this conclusion, nor did they 
express any opinion upon the question, whether or not the contract 
was immoral. 


The next casein this Court, where the question was raised 


appears to be that of Lallun Monee v. Nobin Mohun (2), where the 
learned judges held that when a Hindu contracting a second 
marriage agreed to confer on the party whose sister was to be bis 
second wife, a taluk which was to be carved out of his estate, and 
until it was carved out, to make a yearly payment of a fixed sum, 
the undertaking was for ample consideration, and not opposed to 
public policy. It will be observed that this case goes very much 
further than the case of Juggessur v. Panchcowree (1),,in as much 
as the suit was, not for the recovery of a sum paid in pursuance 
of a contract which had failed, but for enforcement of the contract 
itself. It may be noticed that the agreement had been acted upon 
for a period of fifty years, and this was clearly one of the grounds 
upon which the learned Judges held that the defendants were not 
at liberty to attack the origin of the contract, and to ask the 
“Court to allow them to repudiate it. 


These two cases were considered by Sir Richard Garth O. J. 
and Beverley J. in Ram Chand v. Audaito (8). In this case the 
defendant in consideration of Rs. 100 had promised to give his 
minor daughter in marriage to the plaintiff, and subsequently broke 


thecontract; the plaintiff having brought a suit to recover the money 


paid as consideration for the promise, the defendant resisted. the 
claim on the ground that the agreement in question was illegal, and 
therefore the suit would not lie. Both the learned Judges held 
upon the authority of Juggesster v. Panchcowree (1), that the action 
was maintainable. Sir Richard Garth however expressed great 
doubt as to whether the agreement wasnotcontrary to public policy, 


(1) (1870) 14 W. R 154. (2) (1375) 25 W. R. 82. 
(3) (1884) I. L. R: 10 Cale, 1054. 
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and whether a suit would have been maintainable to enforce an 
agreement to pay pan to a girl’s father; at the same time, the learn- 
ed Chief Justice held that assuming the agreement to be not 
enforceable, the defendant was not entitled to take advantage of 
the illegality of the contract, and that it was manifest justice 
that be should not be allowed to retain the money. Mr. Justice 
Beverley, on the other hand, held that there was nothing im- 
moral in the contract, that it was in accordance with the customs 
of the country and, not opposed to public policy. The learned 
Judge pointed out that marriage brokerage contracts were illegal 
in England, because they were deemed to interfere with the free 
consent of the parties which is an essential condition in an 
English marriage contract, whereas in India, the consent of the 
parties has rarely, if ever, anything to do with the marriage con- 
tract, which is generally arranged by the parents or friends of the 
parties, before they themselves are of an age to gives free and 
intelligent consent. : 


In the High Court of Madras, the question has been raised in 
two recent cases. In the first of these, Visvanathan v. Saminathan 
(1), a suit appears to have been brought to recover money due on a 
bond executed as a consideration for marriage. The learned Judges 
overruled the contention that the contract was not enforceable be- 
canse it was against public policy and contrary to Hindu Law. Mr. 
Justice Wilkinson, after pointing out that in England all contracts 
or agreements for promoting marriages for reward are utterly void, 
went on to observe that those principles could not be made 
universally applicable in this country, that marriages in the Asura 
form were widely prevalent in Southern India, and that it was 
common practice, in consideration of the father of a girl giving 
his consent to the betrothal of his daughter, to make a pay- 
ment to him by the relatives of the would-be bridegroom, 
He held accordingly that in the present state of Hindu society, 
the receipt by a Hindu father of money in consideration of 
giving his daughter in marriage cannot in every case without dis- 
tinction be held to be immoral or contrary to public policy, and 
he fortified this viewby reference to the circumstance, that if the 
wife is immature and has to reside with ber parents and be main- 
tained by them as a matter of affection, though not of obligation, 
there cannot be anything immoral or contrary to public policy in 
the father accepting a sum of money for the maintenance of the 
girl bride. Mr. Justice Parker agreed with this view, and held that 
though in some cases, the contract might be held immoral and 


(1) (1889) I. L. R. 13 Mad. 83. 
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opposed to public policy, for example, where money is proved to 
have been paid to a father in order to secure his agreement to an 
utterly unsuitable match, it is impossible to lay down any hard 
and fast general rule, that every agreement for payment of money 
in consideration of marriage is illegal. 


In the next case, Vaithyanatham v. Gangarazu (1), the question 
arose as to the validity of a contract to pay money to a match- 
maker for negotiating » marriage. The learned Judges held that 
although the payment of money to the father or guardian of the 
bride might be upheld, the Court would not confer a legal status 
on marriage brokers, so asto enable them to enforce their contracts 
by recourse to law. 


The question has been raised before the High Court of Bom- 
bay in several cases to which I shall now briefly refer. In Umed 
Kika v. Nagindas (2), Mr. Justice Green held that specific perform- 
ance oughtnot to begranted of an agreement to give a girl in mar- 
riage, but the Court would award damages against the father for 
breach by him of the contract of betrothal. It appears that the 
bridegroom had promised to pay a sum of money to the father of the 
girl in consideration of the marriage ; and the learned Judge de- 
creed the return of tbe promissory notes which the plaintiff had 
delivered, and also allowed damages sustained by him by reason of 
the refusal of the defendant to give his daughter in marriage. 


In the next case Mulyi v. Gomti (3), Mr. Justice Jardine held 
that when there has been a breach of the agreement of betrothal, 
the plaintiff is entitled to recover the sum paid to the guardian of 
the intended bride, as Upariyaman or premium, and is also 
entitled to damages for breach of the contract. The same learned 
Judge in the case of Dulari v. Vallabdas (4), appears to have 
taken what might at first sight seem to be a somewhat different 
view ofthe law. The plaintiff in that case applied for leave to sue 
as a pauper for the recovery of Rs. 2500, upon the allegation that 
she had brought up, for a number of years, a young girl whom the 
defendant had promised to marry, that he had agreed to pay the 
plaintiff Rs. 2500 as consideration for the marriage, that he had 
subsequently broken the contract, refused to marry the girl and 
seduced her. The learned Judge held that the contract was 
immoral and against public policy, even in the present state of 
matrimonial relations in India, and that marriage brokers should 
not be given a legal status, such as would enable them to enforce 


(1) (1898) I. L. R. 17 Mad. 9. (8) (1837) I. L. R. 11 Bom. 412. 
(2) (1870) 7 Bom. H.0.R.O.0. J. 122. (4) (1888) I. L. R. 18 Bom. 128. 
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their contracts by recourse to law. ‘This decision followed an 
earlier judgment by Mr. Justice Scott, in the case of Pitamber v. 
Jagjivan (1), where it was held that a.contract for payment of 
money to a third party, the headman of a caste, for the negotiation 
of a marriage, was immoral and contrary to public policy. This 
view appears to be supported by the cases of Keen v. Potter (2), 
Duke of Hamilton v. Lord Mohun (3), Osborne v. Williams (4), and 
various other cases collected in the notes to Scott v. Tyler (5). 

In the case of Rambhat v. Timayya (6), Mr. Justice Telang 
held that even though a marriage brocage contract be deemed to 
be against public policy, a plaintiff is entitled'to recover the value 
of ornaments presented to the intending bride in expectation of 
the betrothal being carried into offect. 

In Dholidas v. Fulchand (7), Farran C. J. held that a contract 
which entitlesa father to be paid money in consideration of giving 
his son or daughtar inmarriage isagainst public policy and cannot 
be enforced in a Court of law, although damages may be recovered 
for the breach of such a contract, and money paid or ornaments 
given for the benefit of the bride or bridegroom can be recovered 
by suit. Mr. Justice Tyabji went on to add that this would 
not affect the practice prevalent among most communities in 
India, to make presents not only to the bride and the bridegroom, 
but also to their parents and relations, which according to the 
learned Judge was neitherimproper norvicious from a moral point 
of view. 

The only case in the Allababad High Court, which touches 
the present question,is the case of Baldeo Sahai v. Jumna Kunwar 
(8), where the parents of a girl having caused her to enter into an 
utterly unsuitable marriage in consideration fora monthly main- 
tenance from the son-in-law, it was held that a suit would not lie 
to recover instalments of the maintenance promised, in as much as 
the agreement, by which such benefit is secured, is opposed to 
public policy and cannot be enforced by a Court of Justice. 

From a review of these authorities, I think the following rules 
are deducible :— 

(1) An agreement to remunerate or reward a third person in 
consideration of negotiating a marriage is contrary to public policy 
and cannot be enforced, Vaithyanatham v. Gangarazu (9), 
Pitamber v. Jagsun (1), Dularri v, Vallabdas (10). 

(1) (1884) I. L. R. 18 Bom. 181 Note. (6) (1892) I. L. R. 16 Bom. 678. 


(2) (1695) 8 P. Wms. 76; Showers 76 (7) (1897) I. L. R. 22 Bom. 668. 
(8) (1710) I. P. Wms. 118. (8) (1901) I. L. R. 23 Al. 495. 
(4) (1811) 18 Ves. 879. (9) (1898) I. L. R. 17 Mad. 9. 


5) (1788) 1 W.&T. L. O. Tth. Ed.535. (10) (1888) I. L. R. 18 Bom. 126, 


Vou. I.) HIGH COURT. 967 


(2) An agreement to pay money to the parents or guardian of 
a bride or bridegroom, in consideration of their consenting to the 
betrothal, is not necessarily immoral or opposed to public policy. 
Where the parents of the bride are not seeking her welfare, but give 
her to a husband otherwise ineligible, in consideration of a benefit 
secured to themselves, the agreement by which such benefit is 
secured is opposed to public policy, and ought not to be enforced. 
Visvanathan v. Saminathan (1), Baldeo Sahai v. Jumna Kunwar 
(2), Dholidas v. Fulchand (8), See also Banerjee on Marriage and 
Stridhan p. 78, Norton’s Leading cases on Hindu Law, Vol 1. p. 
5, Steele on Hindu Castes p. 129. 


(3) Where an agreement to pay money to the parents or guardian 
of a bride or bridegroom, in consideration of their consenting to the 
betrothal, isunderthecircumstances ofthe caseneitherimmoral nor 
opposed to public policy, it will be enforced, and damages also will 
be awarded for breach of it. Umed Kika v. Nagindas (4), Mulji 
v. Gomti (5), Lallun Monee v. Nobin Mohun (6). 


(4) A suit will lie to recover the value of ornaments or presents 
given to anintended brideor bridegroom in the eventof the marriage 
contract being broken. Umed Kika v. Nagindas (4), Rambhat v. 
Timmay ya (7). 


(6) Although a Court may not enforce an agreement to pay 
money to the parents or guardian of an intended bride or bride- 
groom on the ground that the agreement is opposed to publie policy, 
yəta suit is maintainable for the recovery of any sum actually paid. 
pursuant totheagreement, if thecontract is broken and the marriage 
does not take place. Jugessur v. Panchcowree (8), Ram Chund v. 
Audaito (9). 


(6) If one of the contracting parties alleges that the agreement 
is opposed to public policy, it is for him to set out and prove those 
special circumstances whith will invalidate the contract. Vzsva- 
nathan v. Saminathan (1). 


If now we apply these principles to the fact of this case asfound 
by the learned Subordinate Judge, it follows that his decision 
must be affirmed. The question of the illegality of the contract was 


(1) (1889) I. L. R. 18 Mad. 83. (6) (1887) I. L. R. 11 Bom. 412. 
(2) (1901) I. L. R. 28 All 49. (6) (1875) 25 W. R. 82. 
(3) (1897) I. D. R. 22 Bom. 658. (T) (1892) I. L. R. 16 Bom. 678. 
(4) (1870) 7. Bom. H. 0. R. (3) (1970) 14 W. R. 154 ; 
O, 0. J. 122. 8. 0. 5 B. L. R. 395. 
(9) (1884) I. I. R. 10 Cale. 1054. 
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not raised in the written statement, nor does it appear to have been 
argued in any shape in the Court of first instance. The defendants 
denied that there had been any agreement as set up by the plaintiff 
and it was not until this defence had been found to be false, that 
they urged before the lower Appellate Court that every agreement 
for payment of money in consideration of marriage is illegal and 
contrary to public policy; they neither alleged nor proved any 
special cireumstances under which the contract in this particular 
case might be held to be illegal. ‘The learned vakil for the appel- 
lant has indeed suggested before me that having regard to the 
relative ages of the bride and bridegroom, it ought to be held that 
the agreement was opposed to public policy, but there are no 
findings by the learned Subordinate Judge upon which I can 
decide this question, and this is entirely due to the fact that the 
appellant now seeks to set up a case which he did not present to 
the Court of first instance and, which he pressed in a very different 
form before the learned Subordinate Judge. 


The learned vakil for the Appellant has next argued that I ought 
not to follow the rules deducible from the cases decided in this 
country, but act upon the principle of public policy.accepted by the 
English Courts, where it has been held in Hall v. Potter (1), and 
Keat v. Allen (2), that all contracts for the payment of money on 
the condition of the procurement of a particular marriage are void, 
as being contrary to public policy, subject to the limitation indicat- 
ed in Hermann v. Charlesworth (3). I am unable to accept the argu- 
ment that what is opposed to public policy in England is necessarily 
opposed to public policy in this country, although the social cir- 
cumstances of the two countries are admittedly widely different. 
I cannot accede to the argument that a Judge has an almost un- 
limited right of deciding cases according to his own view of public 
policy for the time being, which has been described by Lord Davey 
ag‘ always an unsafe and treacherous ground for legal decision. ` 
Janson v. Driefontein Consolidated Mines Limited (4). There is . 
certainly very weighty authority against the adoption of the course 
suggested ; See Richardson v. Mellish, (5), Cleaver v. Mutual 
Reserve Fund Life Association (6), In Re Mirams (T), Egerton v. 
Brownlow (8), Davies v. Davies (9), but speaking for myself the rule 
adopted by the learned Judges of the Madras High Court in the case 


(1) (1695) Shower P. C., 76. (5) (1824) 2 Bing. 252, 
(2) (1707) 2 Vern. 588. (6) (1892) 1 Q. B. 147. 
(8) (1905) 1 K. B. 24. ` (7) (1894) 1 Q. B. 594. 
(4) (1902) A. O. 484, 500. (8) (1858) 4 H. L. O. 1. 


(9) (1887) 36, & Bh D. 1864. 
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of Visvanathan v. Saminathan (1), appears to be an eminently 
reasonable one; it has the merit of affording ample protection 
against such contracts as are mischievous in their consequence, 
and at the same time of not interfering lightly and unnecessarily 
with freedom of contract, which as Bir George Jessel put it in 
Printing and Numerical Registrating Oompany v. Sampson (3), is 
after all paramount public policy. 


The learned vakil for the appellant has conceded that even if 
the agrement to pay money in consideration of marriagebe held to 
be illegal, he cannot upon the authority of the decision in the case 
of Ram Chand v. Audaito (8), resist the claim for refund of the 
amount paid in pursuance of the promise. He has however invited 
me to consider whether that decision is wellfounded on principle. 
After careful examination of the question I must hold that the 
view taken by Sir Richard Garth is consistent with the rules of 
Justice, equity and good conscience, andis in accordance with the 
provisions of Sec. 65 of the Coniract Act. Where a plaintiff has 
paid money to the defendant upon an illegal executory contract, or 
for a futureillsgal object, before therehas been any substantial part 
performance of thecontract, or progress towards accomplishment of 
the object, there does not appear to be any good reason why he 
may not demand and recover back the money. This is supported by 
high authority, though a contrary view has sometimes been taken ; 
Bea Tappenden v. Randall (4), Taylor v. Bowers (5), Diggle v. 
Higgs (6), which was accepted as good law by the Judicial Commit- 
tee in Trimble v.Hill (7); See also Keener on Quasi contracts 
p. 267. 


The result therefore is that the decree made by the Subordinate 
Judge is correct and ought to be affirmed. The appeal consequently 
fails and is dismissed with costs. 


`B. D. C. Appeal dismissed. 
(1) (1889) I, L. R. 18 Mad. 88. (4) (1801) 2 B & P. 467. 
(2) (1875) L. R. 19 Eq. 462 (5) (1876) 1 Q. B. D. 291. 


(8) (1884) I. L. R, 10 Calo, 1054. (6) (1877) 2 Ex. D. 422. 
(T) (1879) 5 A. O. 341. 
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Bofore Afr. Justice Prati and Mr. Justice Mitra. 
AMULYA CHARAN SEAL 
OD 
KALI DAS SEN AND OTHERS.” 


Hindu Law—Adoption—Vakdity of Second adoption— Testamentary derviso— 
Defeasance—Porer of adoption, incapability of execution of. 

Where a Hindu diedin June 1870 ieaving a will by which he appointed 
certain pvrsons as his trustees and executors, with direcotions to them in 
respect of the ino me und the oorpus of bis estate, and authorised his widow 
to adopt a soa to him, and ou the suid adopted son dying in her lifetime under 
the age of twenty, without leaving any male issue him surviving to adopt æ 
second son to succeed to the share and interest of the first adopted son and 
where the eventualities contemplated by the testator happened. 


Held that the second adoption was invalid, and that the power of adop- 
tion, on the death of the first adopted son leaving a heir was incapable of 
execution. 


Bhoobun Moyee v. Ram Kishore (1) followed. 


Held also on @ true construction of the Will, that there was an 
intestacy as regards the corpus, and that on the adoption of the first son the 
corpus vested in him, though he was not entitled to possession under the 
scheme framed in the Will. 


Held further, thata clause of defeasance in order to be op rative must 
contain express word or words of necessary implication of a gift over to a 
definite person or per:ons. In the case of Hindu Wills executed before the 
lst September 1870, the property left by a teatatordid not vest in trustees 
who were considered to be merely managers. 


Sarat Chandra Banerjes v. Bhupendara Nath Bose (2) followed. 
Appeal by the plaintiff. 


Suit for construction of Will, and for possession, partition 
and account. 


This was a suit brought by Amulya Charan Seal, an infant, 
through his next friend, for the construction of the Will of his late 
adoptive father, Rajbullov Seal, for a declaration that he was the 
validly adopted sonand heir-at-law of the testator, forascsrtainment 
of his rights and for possession ofa three-fourths share in the 
estateof the said testator after partition and account. The plaintiff 
alleged that Rajbullov Seal, who was a Hinduinhabitant of Calcutta, 
governed by the Bengal School of Hindu Law, died on the 10th day 


* Appeal from Original Decree No. 89 of 1903 against the decree of Babu 
Kali Kumar Bose, Subordinate Judge, Twentyfour Perganas, dated the 5th 
January, 1903. 


(1) (1865) 10 Moo, I, A. 279. (2) (1897) I. L. R. 25 Gale. 108. 
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of June 1870, leaving a Will, by which he vested his estate in 
certain trustees and executors with certain directions to them’as 
regards the income and the corpus of the estate, and by which he 
authorised his widow, Srimati Mutty Dasi, to adopt a son to him, 
and further provided inter alia that in the event of the said 
adopted son dying in her lifetime under the age of twenty years 
without leaving male-issue him surviving, the said widow should 
adopt another son to him in the place of him go dying. In pur- 
suance of the authority conferred in that behalf, the. widow 
adopted iri 1873 a son named Jogendra Nath Seal ‘who after hav- 
ing married the defendant Katyani Dasi died in 1886 at the age 
of seventeen without any male issue him surviving, but leaving 
a daughter named Raj Lukhi Dasi. In 1888 the said widow, 
Mutti Dasi, adopted the plaintiff Amulya Charan Seal, as the 
second adopted son of her late husband. Mutty Dasi having 
died in 1899, the estate left by Rajbullov Seal was taken forcible 
possession of by the defendants 1 and 2 who were the daughter’ 
sons of the testator. 

The material portions of the Will necessary. for the purposes 
of this report are as follows :— * * * 

“Now I do hereby give, devise and bequeath unto my Executrix 
and Executors and Trustees hereinafter named, their heirs, exe- 
cutors, administrators, representatives and assigns (according to 
the nature of the same respectively) alland singular, my im- 
moveable and moveable property. whatsoever upon the trusts 
following, (that is to say): i ; 


% w 

Second, that the said Trustees or Trustee for the time being of 
this my Will shall divide the rents, income and profits of my said 
residuary estate which shall remain (after defraying thereout all 
collection and other charges) into four equal parts, and shall pay 
two out of such four parts or shares to my wife during her life for 
the maintenance, education, support, and advancement of the son 
who is to be adopted to me as hereinbefore mentioned and shall 
and after my wifé’s.death pay the two last mentioned equal fourth 
parts or shares to the guardian of such son for the ilke purposes, 
and that my said executors shall pay the third of such four equal 
parts or shares of the said income to my said wife during her 
natural life for her own maintenance and for the performance of 
pious acts and for defraying the expenses -of the -daily and 
periodical worship of the said idol, whether’ established 
in my life time or by my wife, and shall pay the remaining 
fourth equal share of the said income-of my risiduary 
estate to my said wife during her lifetime for the main- 
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nae tenance, education, support and advancement of my said three 

1908 grandsons. $ 7 £ 
Amulya Charan Seal Fifth, that after the death of my wife and on my said adopted 
Kali Das Ben. son and grandsons respectively attaining the age of twenty years, 


— my Trustee or Trustees for the time being shall divide my residuary 
estate into four equal parts or shares and shall transfer two of such 
parts or shares to my said adopted son for hisown absolute use 
and benefit,and one of such parts or shares to the said adopted 
son in trust for the said idol so as to enable him to defray the ex- 
penses of the daily and periodical worship of the said idol out of 
the income ofthe said one fourth parti or share, which expenses 
I hereby declare shall be a charge on such one-fourth share of 
my residuary estate, and the remaining one of such parts or shares 
shall be transferred to my said three grandsons equally for their 
own use and banefit in case they shall be living, or if they, or any 
or either of them, shall be dead then to such of them as may then 
be alive and to the male issue of such of them as may be dead 
leaving such issue to take equally per stirpes, and not per capita, 
the shares to which their deceased father would have been entitled. 


Sixth, I hereby authorizeand direct my wifeatthe expiration of 
one year from my decease to adopt a son who shall be entitled to 
receive in manner aforesaid the moiety or half part or share of my 
residuary estate, and that in the event of my son so adopted by my 
wife dying in her lifetime under the age of twenty years without 
leaving male issue him surviving, my said wifeshall adoptanother 
son to me in the place of him so dying, and every son so subse- 
quently adopted shall succeed to the share and interest of my 
said adopted sonin my saidestate in the manner herein mentioned.” 


The first Court dismissed the suit on the preliminary ground 
that the adoption by Mutty Dasi. of the plaintiff was invalid 
according to Hindu Law, in as much as the first adopted son had 
died leaving a widow and the power of adoption had been exhaust- 
ed and that the plaintiff accordingly could not succeed to the 
estate of the testator undor the directions contained in the said 
Will. 

Against that decision the present appeal was apreferred. 


The Senior Government Pleader (Babu Ram Oharan Mitra) 
(with him Dr. Rashbehary Ghose, Babus Golap Chandra Sarkar 
and Charu Chunder Ghose) for the Appellant:—I submit that the 
plaintiff as the adopted son of the testator is entitled to the moiety 
of Rajbnilov’s residuary estate and to one-fourth of such estate 
bequeathed to such adopted son for the worship of the idol. The 


f 
3 
ii 
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Will in the present case is quite different from the anumatipatra in 
Bhoobun Moyee’s case (1). There the Judicial Committee had not 
to consider the effect of an executory devise, and Lord Kingsdown 
in delivering the judgment of the Judicial Committee expressly 
reserved the consideration of the question, as to the validity of a 
second adoption under a power contained in a Will in the oir- 
cumstances as have happened in the present case. Under the 
present Will the estate of the testator didnot vestin the first adopted 
son, and, even if it did vest, it was divested on Jogendra dying under 
twenty without leaving a male issue. On the second adoption 
taking place, the widow Mutty Dasi divested herself of the testator’s 
‘estate in favour of the second adopted son. In Bhoobunmoyee’s 
case, no doubt the Judicial Committes held that the estate could 
not be disvested by the subsequent adoption, and Lord Kingsdown 
observed that at the time when Chandrabali, the widow of Gour 
kishore, proposed to exercise the power of adoption for the second 
time, it had become incapable of execution. But here it will be 
observed that the estate, assuming that it did vest in the adopted 
son, is not unlimited as in Bhoobunmoyee’s case, and the effect of 
the Will is that the testator restricted the interest of the first 
adopted son in certain eventualities, and limited it over to the 
second adopted son——See the cases of Padma Kumari v. Court of 
Wards (2), Ram Soondur v. Surbanee Dosses (3), Thayammal v. 
Venkatarama (4), Keshav Ram ‘Krishna v. Govind Ganesh (6), 
Tarachurn v. Suresh Chunder (6). 


Babu Golap Chandra Sarkar followed on the same side, and 
cited the following cases, Bai Motivahoov. Bai Mamoobai (7), 
Soorjeemoney v. Denobundoo (8), Bhoobun Mohini v. Hurrish 
Chunder (9). See also Macnaghten’s Considerations of Hindu 
Law p. 168; Bigelow on Wills p. 307; Hawkins’ Construction 
of Wills pp. 178, 223 and 224. 


Babus Samatul Chunder Dutt and Alul Chunder Dutt for the 
Respondents supported the Judgment of the Lower Court, and 
cited the following cases Kherodemoney v. Doorgamoney (10), Sarat 
Chandra v. Bhupendra Nath (11). Pudma Coomari v. Court of 


(1) Bhoobun Moyes v. Ram Kishore (6) (1889) I. L. R, 17 Calo, 122. 
(1865) 10 Moo, I, A. 279. (7) (1897) L R, 24I. A, 93; LLB, 
(2) (1881) I L. R. 8 Calo, 302; L. R. 21 Bom. 709. 
8 I. A. 229. (8) (1862) 9 Moore I, A. 123. 
` (8) (1874) 22 W. R. 121. (9) (1873) L. R. 5I. A. 13>. 
(4) (1887) I. L. R. 10 Mad. 205. (10) (1878) I. L. R. 4 Oalo. 455. 


(5) (1884) I. L. R, 9 Bom.94. > | (11) (1897) I. L. R. 25 Calo. 108. 
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Cro Wards (1). See also Mayne on Hindu Law, 6th Edition p. 561; 
1905 ‘Trevelyan on Hindu Wills, p. 36. 


‘Amulya Oharari Sel ` The Senior Government Pleader in reply. 
. Kali Das ‘den Tho Judgment of the Coyrt was delivered by 


aay Mitra J.—The question involved in this case relates to the 
— validity of the adoption of the plaintiff appellunt before us. The 
Lower Court has held that the a co is not valid according to 


Hindu law. 


The main question argued before us is, whether having regard to . 
the terms of the will of Raj Bullov Seal dated the 8th June 1870, 
the plaintiff can claim to be his validly adopted son. 


Raj Bullay Seal was a Hindu inhabitant of Caleutta, and his will 
is in the Englishlanguage, and was prepared by an English solicitor. 
He died on the 10th June 1870, leaving a widow, Mati Dassi, a 
i daughter, Luckohera, who was born of a deceased wife, Chandra Moni 
Dasi, and three grandsons, Kalidas Sen, Bholanath Sen and Sarthok 
Chandra Sen. 


The scheme of his will may be stated in a few words:—He 
directed that his widow Mati Dasi, his solicitor Mr. Remfry, and 
Babus:Tulsi Das Seal and Bhola Nath Chandra should be the 
executors and trustees, and that they should be in possession of 
his estate, until certain events, as directed in another part of 
his will, should happen. The trustees and executors were to make 
over the income of his estate to his widow Moti Dasi, and she was 
to appropriate a half share of such income for herown maintenance 
and the maintenance of a son who was to be adopted by her. 
One-fourth of the income was to be appropriated to religious 
purposes, and the remaining one-fourth to be appropriated to 
the maintenance, education and support of his three grandsons. 
The widow was to continue to receive the profits and appropriate 
them in the way indicated above until her death. The three 
grandsons and the adopted son were to have possession of the 
property absolutely in shares of one-fourth and one-half respec- 
tively after 'the death of the widow, provided they attained the- 
age of twenty years before that event. The remaining one-fourth 
share of the property was to be held by the adopted son for 
religious purposes. The widow was directed to adopt a son after 
the expiration of one year from the testator’s death, but if such 
adopted son died before attaining the age of twenty years without 
leaving any male issue, she could adopt another son to take the 
pase of the deceased adopted son. 

(1) (1881) L. R. 8 I A, 229, 245. 
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The testator obviously intended that there should be no distri- 
bution of the corpus until the events specified in the will took place, 
and the widow was to receive the profits for the benefit of her- 


self and her adopted son and the grandsons. The distribution of’ 


the corpus only was to remain in abeyance. 


By virtue of the authority vested in her, Moti Dassi adopted 
oneJogendra Nath Seal in March 1873. He was married to Katyani 
Dasi, who is defendant No. 3 in this case. He died in December 
1885, leaving a daughter Raj Lakshmi Dasi, who has not been 
made a party to this suit. At the time of Jogendra Nath’s death, 
he was of the age of 17 years. In April 1888, it is alleged, the 
present plaintiff was adopted by Moti Dasi. In the meantime, 
Sarthak Charan, one of the grandsons:of the testator died. Moti 
Dasi herself died in September 1899, and the defendants took 
possession of the estate left by the testator to the exclusion of the 
plaintiff. The present suit was commenced on the 9th October 
1901, for the construction of the will of Raj Bullav Seal, for a 
declaration that the plaintiff was his duly adopted son and was 
entitled to have possession of three-fourths share of the estate left 
by him, for the performance of the religious trust mentioned in the 
will and for his own personal use and fo: other reliefs. 


The main defence of the defendants wasthat Jogendra Nath 
having died leaving a widow and a daughter, the power of Mati 
Dasi to adopt a second son was extinguished. 


The Subordinate Judge in the Lower Court gave effect to this 
contention without going into any evidence as regards the other 
issues raised in the case. 


The main question argued before us is, as we have indicated 
above, the question of the validity of the adoption. We may note, 
however, that the defendants did not admit the factwm of adoption. 


The question seems to us to be concluded by authority. In 
Mussammat Bhoobun Moyee Debia v. Ram Kishore Acharyi Chow- 
dhry, (1) the Judicial Committee in a case very much similar to 
the present held “that on the death of a son leaving a widow, the 
power given by the original owner to his own widowtoadopt could 
not be exercised.” In that case, GourKishore Acharja Choudhury 
had diedleavinga widow, Chandrabullee Debya, andason Bhowanes 
Kishore. Bhowanee Kishore was afterwards married and left a widow 
Bhooban Moyee. After Bhowani’s death, Chandrabullee adopted 


(1) (1865) 10 Moo. I. A. 279, | 
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Ram Kishore, and it was contended upon such adoption that Ram 
Kishore became entitled to the property left by Gour Kishore to 
the exclusion of Bhooban Moyee. Ram Kishore was successful 
in the litigation. 

In Padma Kumari Debi Chowdhrani v. The Court of Wards, (1) 
which arcse out of the facts connected with the case of Mussam- 
mat Bhoobun Moyee Debia v. Ram Kishore Acharjt Chowdhry, 
the Judicial Committee observed “upon the vesting of the estate 
in the widow of Bhowanee, the power of adoption was at an end 
and incapable of execution.” 


In Keshav Ram Krishna v. Govind Ganesh,(2) Justice West took 
the same view, and held “ that no adoption could take place during 
the lifetime of the widow of a deceased son.” 


In Thayammal y. Venkatarama Aiyan (3), the Judicial Com- 
mitteeadopted again the same view, and held “that the survival of a 
son’s widow and the vesting of theestate inher put anend to the right 
of the widow of the original owner toadopt a son,” and, in Tarachurn 
Chatterjee v. Sureshchunder Mukerji, (4) the same conclusion was 


arrived at. 


We cannot, therefore, come to any other conclusion except that 
arrived at by the Subordinate Judge, 4. e., that the adoption of the 
plaintiff is not valid, the power of Mati Dasi to adopt a second son 
‘having terminated on the first adopted son dying, leaving a widow 
and a daughter. 


It has been contended, however, that upona true construction of 
the Will of Raja Bullav Seal, his estate did not vestin Jogendra Nath 
before his death, and that as regards the half-share of the property 
which was to goto Raj Bullav’s adopted son, Jogendra Nath’s widow 
Katyani did not inherit any property from her husband, but 
that such share of the property remained in Moti Dasi, and that, 
therefore, Moti Dasi could exercisethe power vested in heras regards 
adopting a second son on the death of the first adopted son 
before his attaining the age of twenty years. 


As we have seon, thescheme of the will isthat the estate should 
not vest in any person until the death of Moti Dasi; and that being 
so, the estate vested, by law, in the legal heir, as there was an intest- 
acy as regards the corpus; and as soon as Jogendra Nath was 
adopted, the corpus became vested in him, though he wasnotentitled 
to possession, until the death of the widow, or until he arrived 


(1) (1881) I. L. B. 8 Calo. ‘302. (3) (1887) L. R. 40. A. 6T. 
(2) (1884) L D. R. 9 Bom. 94, (4) (1889) I. D, R. 17 Cale. 122, 
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ab the age of twenty years. The corpus of the estate having thus 
vested in him, his widow became entitled to it on his death. The 
argument submitted to us is, therefore, not of much force. 


It has also been contended, that Jogendra Nath having died 
before attaining the age of twenty years, the gift over under the 
sixth clause of the Will had operation, in depriving his widow 
of the inheritance, and that the corpus vested in Moti Dasi her- 
self; who could, by adoption, deprive herself. But there is an 
absence in the clause of any expression indicating that there was 
a gift over to Moti Dasi. A clause of defeasance in order to be 
operative must contain express words or words of necessary 
implication of a gift over to a definite person or persons. The im- 
plication of a gift over to a second adopted son who might never 
have been adopted would not be sufficient to prevent the widow 
of Jogendra Nath from inheriting her deceased husband’s share. 


We are, therefore, of opinion that these contentions are not 
sound. Weneed hardly state that the settled rule of law here is that, 
as regards wills executed before the Hindu Wills Act came into 
operation, namely, the 1st September 1870, the property of a Hindu 
did not vest in trustees, who were considered to be merely mana- 
gers. This was definitely held in Sarat Chandra Banerjee v. Bhu- 
pendra Nath Bosu (1). The executors and trustees under Raj 
Bullav’s will had, therefore, no estate under the will of Raj Bullav, 
and there was thus an intestacy as regards the corpus. 


Two other questions have been raised on behalfof the appellant, 
viz., limitation and estoppel. We do not see how these questions 
can arise in the view which the Lower Court took, and which we 
have taken, as regards the status of the plaintiff with reference to 
the estate of Raj Bullay. 


If he is not in the position of a son of Raj Bullav and he is a 
stranger, we do not see how he can ask for a construction of the 
will. No question of limitation or estoppel arises. Materials for 
enabling us to decide these questions are also wanting. 


CThis appeal, therefore, fails and is dismissed with costs. 
Appeal dismissed. 
O. 0, G.; 4. 0. D. H. 8 
(1) (1897) I. L. R. 25 Cale, 103. 
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ORIGINAL CIVIL. 
Before Mr. Justice Bodilly. 
ISMAIL BIN SHEIKH BADAL 
v. 

ALLIBHAI SARAFALI* 


` Copyright—Act XX of 1847, ss, 8,6—Act XXY of 1867, Sec. 18—Expung- 
ing entry from the Catalogue of books kept in Bombay—jurisdiction of the 
High Court of Caleutta--84 and 25 Victoria O. 104 Sec. 9—Acquiring of Copy- 
rightin British India by foreigner residing abroad. 


By section 6 of Act XX of 1817. the only Oourt having jurisdiction to 
deal with the Reg ster of Copyrights for the purpose of varying or expung- 
ing an entry was the Supreme Courtin Calcutta. It had, therefore, juris. 
diction over the Book of Registry wherever ithappened to bo kept. 


By section 9 of 24 and 26 Vic. O. 104, the High Court of Osleutta took 
over all the powers of the Supreme Court, including the powers oxercised 
absolutely in respect of any Copyright Register. 

Held that this Court, therefore, has jurisdiction to order the expunging 
of entry in the Catalo,ue of book- kept in Bombay under Sec; 18 of Act XXV 
of 1867. 


This was an application in support of a rule on one Allibhai 
Sarafali to show cause why the entries in respect of the copyright 
of two books in the Catalogue of books kept in Bombay under 
section 18 of Act XXV of 1867 should not be expunged therefrom. 


The applicant Ismail Bin Sheikh Badal claimed the books under 
a deed of assignment, dated the 26th January 1908, from one 
Hadji Mohamed Saleh Bin Hadji Omer who had his name register: 
ed in Singapore under the Copyright Acton the 28th December 
1901. The applicant’s own name was registered in Calcutta in 
respect of those books on the 1st October 1904 under Act XX 
of 1847. i ; 


The facts are as follows: 


One Hadji Mohamed Saleh Bin Hadji Omar an inhabitant 
of Samerang, Java, composed two books named Majmoo- 
al-Shariah and Manjiat. They were printed and published at Singa- 
pore in the year 1893 in the press of one Hadji Mohamed Siddick. 
Omar had not at that time registered the said book under the 


* 0.0. O. J. Civil Rule in the matter of Aot XX of 1847 and in the matter 
of Sec. 6 of the said Act 
and 
In the matter of the entry in the Registry of Copyright of the books 
Majmoo-al-Shariah and Manjiat in the Catalogue of books at Bombay undor 
Act XXV of 1867. 
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Indian Copyright Act, Act XX of 1847, which obtains in Singapore. 
Taking advantage of this omission, Hadji Mohamed Siddik had his 
own name registered in the year 1893 as the proprietor of the 
Copyright in the office of the Colonial Secretary, at Singapore; 
and began printing and selling the books on a, large scale. In 1901, 
the petitioner who was the constituted attorney of Omar received 
information that one Allibhai Sarafali had also been printing and 
publishing Majmoo-al-Shariah in a press in Bombay and exporting 
the same to Singapore and Java for sale. On the 28th November 
1901 Omar had his Copyright to the said books registered in the 
office of the Colonial Secretary, Straits Settlements. He thereafter 
filed a suit being suit No. 275 of 1902 in the Supreme Court of 
the Straits Settlements at Singapore. against Siddik and Allibhai 
Sarafali seeking to restrain the defendants from printing and 
publishing the said books. Both entered appearance. Siddik gave 
an undertaking not to print and publish the books. As regards 
Sarafali, Omar withdrew the suit against him being advised that 
it would be more convenient to take proceedings in Bombay. On 
the 22nd December 1902, on an application by Omar under Act 
XX of 1847 the entries dated the 4th April 1898 whereby Siddik 
was registered as proprietor of Copyright were expunged by an 
order of the Supreme Court of Singapore. On the 26th January 
1908 by a deed of assignment Omar assigned his Copyright to the 
petitioner. The Petitioner afterwards came to know that the 
Copyrightof the said books was registered in Bombay by Allibhai 
Sarafali under Act XXV of 1867—Majmoo-al-Shariah in 1901 and 
Manjiat in 19083—and brought this application because the entries 
in the Catalogue of books in Bombay were prejudicial to his 
interests. T 

Mr. A. M. Dunne (with him Mr. A. Chaudhuri) for the Peti- 
tioner. 

Mr. L.P. E. Pugh (with him. Mr. S. P. Sinha), showing cause 
raised three points : 

Firstly —That the Calcutta High Oourt has no jurisdiction to 
order expunging of entries in the Catalogue kept at Bombay. The 
Supreme Court being dead, the Jurisdiction which was vested in it 
under Sec. 6 of Act XX of 1847 has come to an end. 

[BopInLy J.—Uunder Sec. 9 of 24 and 25 Vic. O. 104, the 
Calcutta High Court has all the jurisdiction vested in the Supreme 
Court. ] 

See Sec. 18 of Act XXV of 1867. Under that Act a Catalogue 
of books is to be: kept in Bombay and other places and the pro- 


visions of Act XX of 1847 as regards the. Book of Registry 
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Civi shall apply mutatis mutandis to the Catalouge. Now under the Act 

1905 of 1847 the Supreme Court here had jurisdiction over the book of 

Pogue Registry kept in Calcutta (Sec. 3). So mutatis mutandis under Sec. 
‘Ismail bin Sheikh nieda 

"Badal j 18 of the Act of 1867, the Bombay High Court has jurisdiction 

Allibhai Baretali. over the Catalogue kept in Bombay. Under Sec. 3 of the Act of 


= 1847 the Registry was to be kept in Calcutta, hence thé Court 
here was given jurisdiction over it. 


{[BoprmiLy J.—The jurisdiction of the Supreme Court of 
Caleutta extended over the Book of Registry wherever it happened 
to be kept.] 


The Expression mutatis mutandis would have the effect of 
giving jurisdiction to the Bombay instead of the Calcutta High 
Court over the Catalogue kept there. 


(BoDILLY J.—Mutatis mutandis has the effect of substituting 
the Catalogue for the Registry in Sec. 6 of the Act of 1847.] 


Seoondly,—That the matter as to who was the author of the 
books could not be decided on mere affidavits. 


(But Mr. Pugh did not press this point when it was found during 
the hearing that the manuscripts of the books bore the name of 
Omar as author.) 


Thirdly, —That Omar was admittedly a resident of Java; so 
being a foreigner he couldnot acquireany Copyright in British India 
of books published there unless he came to reside in British India 
for that purpose. Cited in support of his position, Low v. Routledge 
(1), which was followed in Low v. Ward (2), and Jefferys v. Boosey 
(3). 


The judgment of the Court was as follows :— 


Bodilly J —Thisisanapplication by the petitioner toremovethe 
respondent's name from the Register of Copyrights kept in Bombay 
under the provisions of section 6 of the Copyright Act of 1847. The 
points raised on behalf of the respondent are two, first he says that 
there is no jurisdiction in this Court to make any order for alteration 
in the Register at Bombay, and secondly he says thatthe petitioneris 
not entitled to the copyright and the onus is on him to prove he is 
a person aggrieved within the meaning of the section. Before deal- 
ing with the facts I shall deal with the question of jurisdiction. I 
think I have jurisdiction to deal with the matter and I am bound to 
exercise that jurisdiction under the Act of 1847. Section 8 provides 


(1) (1865) L. R. 1 Oh. 43. (2) (1868) D. R. 6 Eq. 416. 
(8) (1854) 4 H. L. O. 815.. , 
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that a book of registry wherein may be.registered the proprietor- 
ship in the copyright of books and assignments thereof in India 
should be kept in the officeof the Secretary to the Government of 
India for the Home Department and certain provisions are made 
for the right to inspect the same and to deal with the entries made. 
It is to be noticed that there is no provision as to where at the 
time the office referred to was to be situated or any restriction 
as to where the office might be removed. By section 6 of the Act, 
the only Court having jurisdiction to deal with the register for the 
purpose of varying or expunging an entry was the Supreme Court in 
Calcutta, The Charter 24-25 Vict.0. 104.Sec. provided for the estab- 
lishment of High Courts in India and section 8 for the consequent 
abolition of the Supreme Oourt.in Calcutta. By section 9 of the 
said Act, all the jurisdiction, power and authority vested in any 
Court abolished by this Act was revested in the Court established 
under the Act. Now the High Court of Judicature in Fort William 
was one of the Courts so established. By the Copyrigtt Act of 1867 
certain alterationsin the existing law were made as to the keeping of 
copyright register, and registers under that Act were entitled to be 
kept in different Presidencies including Bombay and it hasbeen 
said in the argument before me that theonly Court which could 
deal with the register in Bombay is the High Court in that 
Presidency. I do not, think thatthat.contention should prevail and 
is is not necessary for me to discuss the question whether the 
Bombay Court has the concurrent jurisdiction. This Court took 
over all the powers of the Supreme Court including the powers 
which that Court exercised absolutely in respect of any copyright 
register. I find nothing in any subsequent Act limiting the power 
of this Court. I therefore decide I have jurisdiction in this matter. 


The subject matter of this application is two books dealing with 
Mahomedan religious matters and the only issue raised on the 
affidavit beforeme is by the petitioner on the onehand thatthe books 
were written by one Omer and were written and published by 
him in British Territory, that is in Singapore and that the right to 
publish was assigned by him to the present applicant, and by the 
respondent on the other hand who alleges that the books were 
written by a Dutch subject by the name of Fazl and that such 
rights of authorship as were possessed by him were transferred 
to the respondent. ‘That is the only issue raised by the affidavits. 
But Mr. Pagh now argues that the onus is on the petitioner to 
show that Omer at the time he publishéd the works in question, 
he being admittedly a citizen of a foreign country, was actually 
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personally present in Bri © T writory soas to acquire any 
right to the copyright. The ` ‘th parties appear on the 
Copyright register as having bee ' u.. espectof the Oopy- 
right of those books, the respon. “gyre vy. rior registration. 
I find it alleged in the petition o „: -and it is nowhere 
contradicted by the respondent, t - - did, and I think that 
is the proper construction to be dra wn from the affidavits, that he 
did personally publish the works in: ngapore in 1893. That he 
was the author of them, I can have no. oubt, for the original docu- 
ments have been produced before me and from these it appears on 
the title page of the books. (if genuine) that Omer was the author 
of each and it is very significant that as regards one of the books’ 


- that the respondent should have taken the trouble to paste a piece 


of paper over the name of the author and to otherwise efface the 
name. It does not appear on the title book or elsewhere that Fazl 
alleged he was the author of the book and I have no doubt that 
Omer was in fact the author.. If there had been any doubt in my 
mind as to the fact of authorship, I should have had no hesita- 
tion in ordering a trial of the issue but I have no such doubt. 
I do not think it is necessary to order the trial of any such issue. 
The only pointthat remainsis this: is the present applicant a person 
aggrieved within the meaning of the section. He is, I think, a per- 
son so aggrieved. His name has been registered ag the owner of 
the Copyright of which he is the assignee and I think a prima 
facie case has been made out on the affidavits before me-such as 
to enable me to exercise jurisdiction as regards this matter. He 
is a person who has a prima facie right to have the name of the 
respondent expunged fromthe Register. I therefore. make the 
tule absolute and the petitioner is to have the costs of the rule: 


Messrs. B. N. Basu & Co., Attorneys for the Petitioner. 
Messrs. Leslie and Hinds, Attorneys for the Opposite Party. 
P. K. 8. Rule made absolute 
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Before Mr. Justice Harington and Mr. Justice’ Mookerjee. 


DULAR KOER 
v. 
DWARKA NATH MISSER.* 


Hindu husband and wife —Restitution of Conjugal rights, sutt for—cruelly, 
what amounts lo—Power of Court to refuse restitution— Danger, apprehension 
of—Gross breach of marital obligations—Oonduct of parties—Legal cruelty, 
what amounts to, 


Per Mookerjee J, Although a Hindu husband is entitled to maintain a suit 
for restitution of conjugal rights, there are cases in which the Courts will 
not grant him any relief. 


Buzloor Ruheem v. Slumsoonissa (1) refererd to. 


Per Harington J. Alshough it may be open to argument whether the 
imposition on a high caste Brahmin (Hindu) lady, of the society of a low caste 
prostitute is such a gross breach of marital obligation as to justify the Court 
in refusing restitution, the Court is not bound to send such a high caste Hindu 
lady to reside in a house in which her husband keeps such a low caste 
prostitute, 


The Court is not bound to order a wife to return to her husband, when 
there is reasonable ground for apprehending that a return to her husband 
will imperil her safety. 


Per Mookerjee J. The Hindu Law does not differ materially from the 
English law on tho question cf what is legal cruelty; the priacip'e upon 
which relief ought to be granted or refused in cases of restitution of conjugal 
rights, are substantially identical under both the Hiudu and the English law. 


Yamuna Bai v. Narayan (2). Binda v. Kaunsilia (8), referred to. 


Leg ul oruelty of tho husband is a sufficient cause for refusing restitution 
of conjugal rights; it is not sufficient to prove oruelty in a popular or wide 
sense of the term, bub itis necessary to show that the conduct complained 
of is such as to causc danger or a reasonable apprehension of danger to life 
limb, or health , which is obviously far more comprehensive in scope than 
mere physical violence. 


Russel v. Russel (4) Evans v. Evans (5) Swatman v, Swatman (6) Auboury 
v. Auboury (T) Gobind v. Dowlut Bates (8) Paigiv. Sheonarain (3) referred to. 
Jogendranundint v. Hary Doss (10) distinguished. 


* Appeal from Appellate Decree No. 2111 of 1902, against the decree 
of Babu Karunamoy Banerji, Subordinate Judge, Ranchi, dated the 7th 
August 1901, modifying the decree of Babu-Nilalohit Mukerjee, Munsiff, 
Ranchi, dated the 18th March 1902. 


(1) (1867) 11 Moo. I. A. 551, (615). (6) (1865) 4 Sw. & T, 185. 


(2) (1876) I. I, R. 1 Bom. 164 (7) (1898) 72 L. T. 295. 

(3) (1890) I. L. R. 18 All, 126 (160). (8) (1870) 14 W. R. 451. 

(4) (1897) A, O. 895. (9) (1885) I. L. R. 8 All. 78. 
(5) (1790) 1 Hagg. Cons, 85. (10) (1879) I. L. R. 5 Calo, 500, 
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Where, ss in this caso, a Hindu husband had transferred his favours 
to a concubine, habitually ill-treated his wife, a woman of high caste and 
family, grossly insulted her religious feelings by making his concubine, a 
woman of low casta, live in the house as a member of his family, subsequently 
drove his wife out of the family residence at the instance of the concubine, 
lived separate from her for twenty six years, and when he is still living with 
his concubine, in his house :— 


Hald, such conduct of the husband constituted ‘a grave, weighty and 
serious matrimonial offence ” and it amounted to cruelty within the meaning 
of the law, 


Even if such conduct of the husband constituted grave matrimonial 
offience short of cruelty, it was of such a character as to disentitle him to 
any assistance from a Court of justice, equity and good conscience, 


Mackenzie v. Mackensie (1) Russel v. Russel (2) Moola v. Nundy (8) 
Binda v. Kaunsilia (4) referred to. 


Appeal by the Defendant, Mussammat Dular Koer, wife 
of Dwarka Nath Misser, the plaintiff. 


Suit for restitution of conjugal rights. 
The material facts and arguments appear from the judgments. 
Babu Jogesh Chandra Dey for the Appellant. 
Babu Golap Chandra Sarkar Shastri for the Respondent. 

C. A. V. 
The following judgments were delivered :— 


Harington J.—This is an appeal by the Defendant against the 
judgment of the Subordinate Judge affirming on certain conditions 
the decree of the Munsiff in a suit in which the Plaintiff claimed 
restitution of conjugal rights. 


From the paper book it appears that the Plaintiff expelled the 
Defendant, her son and daughter-in-law from his house in 1875 and 
that for the 26 years anterior to the bringing of the suit the parties 
have been living separate. The Plaintiff married a second wife, and 
took as a concubine a low caste prostitute to live with him. The 
Defendant’s son has brought a suit for partition in which an appeal 
was (at the time this suit was heard) pending in the High Court, 
The Subordinate Judge thinks that the Plaintiff's motive in bringing 
the suit after the lapse of 26 years was to coerce the Defendant into 
withdrawing the appeal presented by her in her son’s partition suit 
by forcing her under the decree of the Court to return to her 
husband, and reside with him as wife in the marital house in com- 
pany with his second wife, and his low caste mistress, under condi- 


(1) (1895) A. C. 884. * (8) (1897) A. C. 995. 
(2), (1872) 4 AI. H. O. R. 109, (4) (1890) I. L. R. 13 All. 126 (160). 
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tions under which he would be able to force her to: withdraw her 
case. Both the Munsiff and the Subordinate Judge think that 
neither the taking of the second wife, nor the keeping of a Ghasi 
prostitute in the house are sufficient to entitle the wife to resist a 
decree for restitution of conjugal rights: but the Subordinate Judge 
goes on to say that if cruelty to a degree rendering it unsafe for 
the wife to return to her husband’s dominion were established, 
the Court might refuse to send her back, and after stating that this 
has not been proved the Judge goes on to impose certain conditions 
for the “safety of the Defendant as the suit does not seem to be a 
bond fide one.” 


From this it is clear that the Judge considered that there was a 
reasonable ground for apprehending danger to the lady, otherwise 
there would be no reason for imposing conditions for her safety. 


Had this case arisen between Europeans governed by English 
Law, the fact that the petitioner was living in adultery with a pros- 
titute at the house to which he proposed to compel his wife toreturn 
would be au answer to any claim for restitution of conjugal rights. 


But while I recognize that the habits of Hindus and Europe- 
ans with regard to the marriage state so differ that it would not be 
gafo to say that whatever was adefenceto an actionof this naturein 
the case of a European would also be in every case a defence in the 
case of a Hindu, yet I am not prepared to assent to the proposition 
that this Court is bound to send a Brahmin lady toresideina house 
in which her husband keeps a low caste prostitute. It might be 
well open to argument that to imposeonahigh caste Brahmin lady 
the society of a low caste prostitute was such a gross breach of 
marital obligation as to justify the Court inrefusingadecree. But 
in my opinion this case does nor rest solely upon this considers- 
tion. The Sub-Judge has found that the Plaintiff's object in suing 
is to coerce the Defendant : he has found that no cruelty has been 
proved and his finding no doubt is right as the parties have been 
living apart for 26 years : but, although he does not in express 
terms find that it will be unsafe for the Defendant to return, yet 
it is clear that that is his opinion as he finds it necessary to im- 
pose terms for her safety. Andthe view is reasonable : the lady 
is to be delivered to her husband’s hands to be “ coerced” into ab- 
staining from exercising her legal rights. It is true, coercion may 
be by moral pressure only, but on the other hand it may be by the 
infliction of physical cruelty, indeed I think if would be difficult 
to say under the circumstances that there was not a reasonable 
ground for apprehending physical cruelty. 
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Cmt I do not think it necessary to discuss the question as to what 
1905 ` degree of conjugal infidelity would in a case like the present justi- 


Dular Koer fy the court in refusing the petitioner a decree or whether the con- 


os v. . duct of the husband in expelling his wife from his house and re- 

fast ath placing her by a second wife, and a concubine amounted to cruelty. 

— I prefer to base my judgment on a principle which is equally ap- 
Harington J. 


plicable to Europeans and Indians alike, namely, that the Court 
is not bound to order a wife to return to her husband, when 
there is reasonable ground for apprehending that a return to that 
husband will imperil her safety. 


For these reasons I am of opinion that the appeal must suc- 
ceed, the order of the Sub Judge set aside. 


The appeal must be allowed with costs. 


Mookerjee J.—I agree with my learned brother that the de- 
cree made by the Subordinate Judge cannot be sustained. 


The facts so far as they are necessary for the purposes of this 
appeal which has been preferred by the defendant in a suit for 
restitution of conjugal rights, are ina large measure undisputed. 
The plaintiff and the defendant are Kanouji Brahmins governed by 
the Mitaksharalawand weremazried in July 1853. They lived togeth- 
er for some years and hadtwochildren,asonandadaughter. About 
1861 the husband who is the plaintiff in this suit took a second 
wife and as happens not unfrequently, this led to strained feelings 
between the parties and constant disputes. The parties however 
continued to live together till 1875, when the plaintiff took as mis- 
tress alow caste Hindu woman and adancing girl by profession whom 
he brought into the house and made to live withhis wife andother 
members of the family. This led to a serious dispute between him- 
self on the one hand andhisfirst wifeand herson onthe other. The 
result was that he expelled his first wife and son from the house 
and his own mother was so disgusted that she left the house and 
joined the company of her daughter-in-law and grandson. Since 
then up to the date of thissuit, that is, fora period of about 26 years, 
the appellant, her son and her mother-in-law have been living sep- 
arate from the respondent, sometimes in the house of friends, at 
others under the protection of relatives. It is not necessary to set 
out in detail the series of disputes and litigation which during this 
period went on between the father and the son ; I needonly men- 
tion that shortly before the institution of the present suit, the son 
broughtan action against the father forthe partition of theancestral 
properties and joined amongst others his mother, the present appel- 
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lant as a defendant. On the26th March 1900, the Subordinate 
Judge made a decree for partition and allotted a share to the appel- 
lant. The present respondent preferred an appeal to the Judicial 
Commissioner who, on the 21st January 1901, beld that the wife 
was not entitled to any share. On the 7th May 1901, the wife 
preferred an appeal to this Court and on the 18th May following, the 
plaintiff instituted the present suit against the wife for restitution of 
conjugal rights. The court of first instance held that there was no 
valid defence to the claim and made a decree in favour of the 
plaintiff. Upon appeal by the defendant, the learned Subordinate 
Judge has affirmed the decree for restitution with this variation that 
certain conditions are imposed on the husband; these conditions 
substantially are that the appellant is to have a room and a maid 
servant for herself and thatberdaughter, daughter-in-law and grand 
children, but not her son, are to be allowed access to her. The 
learned Subordinate Judge has assigned as reasons for his conclu- 
sions, the circumstances that the plaintiff is still keeping his prosti- 
tute in his house, and that the defendant is an old lady of about 60 
years of age and requires to be carefully nursed and looked after. 
Against this decree, the wife has appealed to this court, and on 
her behalf it has been contended, first that the conduct of her hus- 
band towards her constituted legal cruelty which entitled her to 
live separate, and secondly, that in any event the conduct of her 
husband, evenif it does not amount to cruelty, has been of such a 
character as to disentitle him to any assistance froma Court of 
justice, equity and good conscience. The learned vakil for the appel- 
lant also invited our attention to the fact that the appeal preferred 
by her in the suit for partition already referred to, has been allowed 
by this Court; see Dular Koeri v. Dwarkanath Misser (1) where the 
learned Judges held that a son under the Mitakshara law is enti- 
tled to demand a partition of the joint ancestral property in the life 
time of hisfather against his father’s wishes and upon such parti- 
tion the mother is entitled not only to a share equalto that of her 
husband and son but also to have such share separately alloted, to 
be enjoyed by her during her husband’s lifetime. Iam of opinion 
that the contentions advanced on behalf of the appellant are well 
founded and must prevail. - 


As regards the first point it cannot be disputed upon the 
authorities that although a Hindu husband is entitled to maintain 
a suit for the restitution of conjugal rights, there are cases in which 
no relief will be granted to him, for instance, if he is proved to 


(1) (1904) I, L. R. 82Calo, 284, 9 C. W. N. 970, 
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have been guilty of what amounts in law to cruelty ; See Bazuloor 
Ruheem y. Shumsoonnissa (1) where their Lordships of the Judicial 
Committee pointed out. “ that if cruetly in a degree rendering it 
unsafe for the wife to return to her husband’s dominion were 
established, the Court might refuse to send her back; it may be 
too that gross failure by the husband of the performance of the 
obligations which the marriage contract imposes on him for the 
benefit of the wife, might, if properly proved, afford good grounds 
for refusing to bim the assistance of the Court, and there may 
be cases in. which the Court would qualify its interference by 
imposing terms on the husband.” The question, what constitutes 
legal cruelty sufficient to bar a claim for restitution of conjugal 
rights, within the meaning of the rule thus laid down by the 
Judicial Committee, is by no means free from difficulty. But as was 
observed by Mr. Justice Melville in Jamuna Bai v. Narayan (2), 
the Hindu Law on the question of what is legal cruelty would not 
differ materially from the English Law. Thesame view was taken 
by Mr. Justice Mahmudin an elaborate judgment in the case of 
Binda v. Kaunsilia (3), where that learned Judge pointed out that 
although there is no precise text to show that under the Hindu 
Law which throughout favours the husband’s control,even cruelty 
would justify a wife in deserting her husband or in forsaking co- 
habitation with him, yet the general principles of humanity upon 
which our Courts act in such matters have led to a long course of 
decisions which recognize the rule that legal cruelty of the hus- 
band would be a sufficient cause for refusing restitution of conju- 
gal rights. I am not unmindful of the observations thrown out by 
Sir Richard Garth C. J. in Jogendronundini v. Hurry Doss (4), that 
the same state of circumstances which would justify a suit for 
restitution of conjugal rights or which would be an answer to such 
a suit in the case of a European, might not be equally so in the 
case of a Hindu; but although by reason of a well marked differ- 
ence between the habits and customs of the Indianand European 
communities as regards the marriage state, the same rules may 
not be always applicable in such a matter as a suit for the restitu- 
tion of conjugal rights, yet there can be no doubt that the princi- 
ples upon which relief ought to be granted or refused would be 
substantially identical in the two cases. | 


Now if we consider fora moment whatamountsto legal cruelty 
under the English Law as a valid defence toa suit for restitution, 


(1) (1867) 11 Moo. I. A. 551 (615). (8) (1890) I. L. R. 18 All. 126 (160). 
(9) (1976) I. L, R, 1 Bom. 164, . (4) (1879) I L. R, 5 Gale. 500, 
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we find the rule to be fairly well settled by the decision ofthe House 
of Lords in the case of Russell v. Russell (1). It was there pointed out 
that it was not sufficient to prove cruelty in a popular or wide sense 
of the term, but that it was necessary toshow that theconductcom- 
plained of was such asto havecaused danger, or a reasonable appre- 
hension of danger, to life, limb, or health, which is obviously far more 
comprehensive in scope than mere physical violence. Thisis amply 
supported as is shown in the speech of Lord Herschell, bya series of 
authorities beginning with Lord Stowell’s judgment in Hvans v. 
Evans (2) which is the great authority on questions of legal cruelty. 
Now itis obvious that in the application of this doctrine to the facts 
of a case like the present, there may be room for argument whe- 
ther the particular conduct complained of does or does not fall 
within the mischief of the rule. This is well illustrated by the 
cases of Popkin v. Popkin (8), Anthony v. Anthony (4), Swatman 
y. Swatman (5), and Consen v. Consen (6). In the first of these 
cases Popkin v. Popkin (3), Lord Stowell held that the attempts of 
the husband to debauch his own female servants are strong acts 
of cruelty, perbaps not alone sufficient to divorce but which might 
woigh in conjunction with others as an act of considerable indig- 
nity and outrage to his wife's feelings. Lord Herschell in Russell 
v. Russell (1), takes this to mean cruelty in the popular and not in 
the legal sense. In the second case Anthony v. Anthony (4), Sir O. 
Cresswell in granting a petition for separation by awife held that 
the Court should take into consideration the position in which a 
wifeis placed in the family by reason of any authority or control 
exercised over her by the servants by the direction of the hus- 
band and thestate of feelings of the wife arising from reasonablesus- 
picion of undue familiarity between her husband and a maidservant. 
Inthe third case Swatman v. Swatman(6),it was held that wherethe 
evidenceof actual violence used bythe husband towards the wifeis 
not sufficient of itself to warrant a decree for dissolution of marriage 
onthe ground of cruelty, the Court will take into consideration his 
general conduct towards her, and if this isof a character tendingto 
degrade the wife andsubjecting her to a course of annoyance and 
indignity injurious to her health, will feel itself at liberty to pro- 
nounce the cruelty proved. (See also the observations of Smith, L. 
J.in Auboury v. Auboury (7). Inthe fourth case Consen v. Consen(6), 
the same learned Judge who decided the case just referred to, 


(1) (1897) A. C. 895, (4) (1860) 1. Sw, & T. 594, 

(2) (1790) 1 Hage, Con-. 35. (5) (1865) 4 Sw. & T 185, 

(3) (1794) 1 Hage, Ecol. 766 N. te. (6) (1865) 4 Sw, & T7164. 
(7) (1896) 74 L, T. 298, 
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appears to have held that indifference, neglect, aversion tothe wife's 
society, and cessation of matrimonial intercourse, without personal 
violence or words of menace, do not amount to legal cruelty, even 
though the husband is carrying on an adulterous intercourse with a 
servant under the same roof, where he is residing with his wife. In 
this country the question has been raised under somewhat simi- 
lar circumstances in more than one case. Thus in Gabtnd v. Dow 
lut Butee (1), Bayley and Dwarka Nath Mitter JJ. held that where 
a Hindu husband who keeps a Mahomedan woman and by such 
conduct compels the wife under her religious feelings to leave the 
house, he is bound to give her maintenance ; the learned Judges 
pointed out.that under the circumstances disclosed, conduct of the 
husband rendered it impossible for the wife to live any longercon- 
sistently with her self-respect and religious feojings. Againin Paigt 
v. Sheo Naram (2), Mr. Justice Straight held that when asked to 
employ coercive process to compel a wife to return to hor bus- 
band, a Court cannot disregard any reasonable objection she may 
raise, either on the ground that she has been subjected before to 
personal injury or cruelty at the hands of her husband, or that 
she goes in fear of one or the other, or that the husband is actual- 
ly living in adultery with another woman, or that if she resume 
cohabitation or association with him, he being outcasted, she will her- 
self incur the risk of being put out of caste. Similarly in the case of 
Dular Koeriv. Dwarkanath Misser (8), which was heard in appoal 
by this Court against the decree in the partition suit between these 
vory parties, the learned Judges (Ghose and Geidt JJ.) expressedan 
opinion thatthe keeping of a concubinein the house by the husband 
would be a sufficient justification, for the wife to ask for separate 
habitation and separate maintenance. The case of Jogendronundint 
v. Hurry Doss(4), is I think, clearly distinguishable. It is true that 
although the husband in that case, lived a very profligate life, was 
in the habit of consorting openly with prostitutes, and on several 
occasions had insulted his wife by introducing one of them into 
her private apartments yet the learned Judges gave the husband 
decree for the restitution of congugal rights, and imposed upon hima 
condition that the house to be provided for his wife must be in 
every respect fit for the reception ofa virtuousand respectablelady. 
It is manifest however from the judgment that the circumstance 
which weighed strongly with the learned Judges, was the fact that 
the wife though she had left her husband's house and gone to live 


(1) (1870) 14 W. R. 451. (8) (1903) I. L. R. 82 Calo. 294: 8, C. 
(23) (1885) I. L. R. 8 All. 78 9C WN 270. 
(4) (1879) I. L. R. ö Gale. b00. 
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with her mother under the protection of her own family, had 
allowed her husband to visit her there and cohabit with her as 
man and wife, and that such conduct on her part amounted to 
condonation and reconciliation. 


If now the principle deducible from these decisions be applied 
to the facts of the present case, the conclusion seems to me to be 
irresistible that the appellant has a valid defence to the claim for 
restitution of conjugal rights. It is undeniable that the plaintiff after 
he had transferred his favours to his concubine, habitually ill-treated 
the appellant, that be grossly insulted the religious feelings of his 
wife by making his concubine live in the house as a member of 
his family and subsequently drove the appellant out of the family 
residence at the instance of the prostitute. I have no hesitation in 
holding that the conduct of the husband constituted, in the language 
of Lord Stowell, “agrave, weighty, andserious matrimonial offence,” 
and that it amounted to cruelty within the meaning of the law, which 
fully justified the wife in living separate from her husband. More- 
over as it has been found that the husband is still living with the 
prostitute in his house, I do not think that this is a casein which I 
shotld be justified in making a decree for restitution of conjugal 
rights in favour of the husband, subject to conditions to be impos- 
ed on him. But I am further of opmion that even if the conduct 
of the husband constituted grave matrimonial offence short of 
cruelty, the plaintiff would not be entitled to succeed, and this 
brings me to the second ground urged by the appellant. 


The second ground advanced on behalf of the appellant is that 
the conduct of her husband towards her, even if it does not amount 
to cruelty, has been of such a character as to disentitle him to any 
assistance from a, Court of justice, equity and good conscience. It 
has been argued on the other hand by the learned vakil for the re- 
spondent that if the conduct of his client does not amount to cruel- 
ty, the Court has no discretion in the matter and is bound to make 
a decree for restitution of conjugal rights in his favour. Now so 
far as the Jaw in England is concerned, itappears to be settled that 
previously to 1857, when the Matrimonial Causes Act was passed 
the Court had no discretion to refuse a decree for restitution of con- 
jugal rights to a husband or a wife, whose conduct was unbearable, 
though it fell short of cruelty in the technical sense of the word; 
see the judgment of Dr. Lushington in Dysart v. Dysart (1), and 
the judgment of Mr. Justice Crampton in the Irish case of 
_ Seaver v. Seaver (2). It appears to be equally settled in England 


(1) (1844) 8 Notes of Cases 394. (2) (1846) 2 Sw. & T. 665, 
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that under the Matrimonial Causes Act 1857, (20 & 21 Vict., c. 85) 
the principles and rules acted on by the old Ecclesiastical Courts 
in cases of restitution and separation, were to be followed by the 
new Court of Divorce and Matrimonial Causes, subject to the 
creation of à new ground for separation by reason of desertion 
without cause; see Burroughs v. Burroughs (1) Scott v. Scott, (2) 
Manning v. Manning (8) and Julius v. Lord Bishop of Oxford (4). This 
view appears to have been accepted as applicable to this country 
\by Mr. Justice Mahmood in the case of Binda v. Kaunsilia, (5) 
where that learned Judge held that if the husband or the wife 
deserts the other without lawful cause, a suit for restitution of 
conjugal rights would be maintainable, and could be successfully 
resisted only by establishing that a legally sufficient cause for 
desertion existed and continues, and supported his conclusion by 
the analogy of the English rule that “facts pleadable in bar to a 
suit for restitution are such only, as upon proof will entitle the 
party who pleads them, to a sentence of separation, such sentence 
being prayed for.” Thelearned Judge then went on to point out 
that the law in England as to the restitution of conjugal rights 
had been amended by Stat. 47 & 48 Vict. C.68. It isnow wellsettled 
in England that by this Statute, the old law as to restitution of con- 
juga! rights has been materially altered, and that under it, the 
Court has power to refuse a decree which it had not before ; see the 
judgment of Lopes, L.J.in Russell v. Russell (6). It isnot necessary 
for me to examine the precise limits of the rule as it now obtains 
in England, which in the case of Oldroyd v. Oldroyd(7) is stated in 
these terms : “In cases where the conduct of the petitioner has led 
to desertion by therespondent, and has amounted to sufficient cause 
to disentitle the petitioner to maintain a suit for judicial separation 
onthe ground of desertion, the Court has power torefuse to pronounce 
a decree compelling the respondent to return to cohabitation with 
the petitioner,” although such misconduct on the part of the peti- 
tioner, may not be sufficiently grave to enable the respondent to 
obtain a judicial separation. It is quite clear that the tendency of 
recent legislation and Judicial decisions in England has been to re- 
cognise a wider limit of the grounds upon which a decree for resti- 
tution of conjugal rights may be refused. I do not see any good 
grounds why the Courts in this country as courts of equity, justice 
and good conscience should not exercise asimilar jurisdiction. Iam 


(1) (1861) 2 Sw. & T. 803, (4) (1880) 5 A. O. 214. 
(2) (1865) 4 Sw. & T 118 ; (6) (1890) I. L. R. 18 AU, 126 (156) 
(84) L. J P. & M. 28, (6) (1895) P. 815. 


(8) (1878) I. R. 7 Eq. 520. (T) (1896) P. 175. 
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fortified in my views by the observations of Lord Herschell in two 
recent cases, observations which Iamnotunmindful, havenotbeen 
always accepted as well founded by othereminent Judges. In Mac- 
kenzie v. Mackenzie (1) which was heard by the House of Lords 
asan appeal against an interlocutor of the Court of Session in Scot- 
land, Lord Herschell L.C. in the course of his speech observed : “I 
am not prepared without further consideration, to assent to the prc- 
position that a spouse who seeksa decree ofadherence is in allcases 
entitled to obtain it unless a case can be established by the defend- 
er which will justify a decree of separation. It seemsto me open to 
question whether the Courts ought in all cases to disregard thecon- 
duct of the party whoinvokes their aid in an action foradherence,and 
to decree it in all cases where a matrimonial offence cannot be es- 
tablished by the defender. It is certain that a spouse may, without 
having committed an offence which would justifya decree of sepa- 
ration, have so acted as to deserve the reprobation of all right- 
minded members of the community. Take the case of a husband 
who has heaped insults upon his wife, but has just stopped short 
of that which the law regards as seavitia or cruelty; can he when his 
own misconduct has led his wife to separate herself from him, 
come into court, and avowing his misdeeds, insist that it is bound 
to give him a decree of adherence? It is not & notion strange to 
our law that the court should refuse its aid to one who does not 
come into it with clean hands, and when the question arises for 
decision -I think it may well be considered whether the court 
would be bound to entertain an action, and grant relief at the 
suitof one whose misconduct though falling short of a matrimonial 
offence, has been the primary cause of the difficulty and has led to 
the refusal to adhere.” The same noble Lord referred to this matter 
again in his speech in Russell v. Russell (2): “I think the law of 
restitution of conjugal rights as administered in the Courts did 
sometimes lead to results,which I can only call barbarous. I need 
seek no betterillustration of this than the caseof Holmes v. Holmes (3) 
decided in 1755, which is relied on for the proposition that the 
courts can only refuse restitution on grounds which would justify 
a divorce. Conduct of a most revolting character on thepart of the 
husband was held to afford no aswer to his claim for restitution of 
conjugalrights. Indeed if the broadest definition oferuelty which has 
been contended for in this case were accepted, it would still be 
to my mind unsatisfactory that a husband who though stopping 


(1) (1895) A, 884, (2) (1897) A. O, 895 (456). 
(8) (1755) 2 Lee, 116, 
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short of cruelty in that sense had by insult and outrage driven his 
wife to leave him, should, without repentance for the past or any 
assurance of amendment for the future, be able to invoke the assist- 
ance of the Court and call for the strong arm of the law to force 
his wife under pain of imprisonment to resume cohabitation. One 
would think that the Court might well refuse to afford its assistance 
to one who acted thus; and notwithstanding the decision to which 
I have referred, there are not wanting dictaof eminent Judges, and 
notably of Lord Stowell, that ‘something short of legal cruelty,’ 
might bara suit for restitution.” The view thus indicated by Lord 
Herschell is substantially in agreement with that of Stuart C J. 
and Pearson, J. in Moola v. Nundy (1) the facts of which case bear 
someresemblance to thoseof the casenow beforeus. There a Hindu 
husband and wife had been married, while the latter was a girl of 
about 18 years of age; she had cohabited with him for a fewmonths 
but was ill-treated and expelled by him in consequence of his hav- 
ing formed an illicit connection with his brother's widow, whom 
he bad made aninmate of his house and had3children by herand 
was still keeping her as bis mistress. The wife, ever since her 
expulsion by her husband, had been living with her father and 
the husband had not contributed to her support. It further 
appeared that the dispute had been considered by a Panchatt 
which adjudged a separation of the marriedcouple. Thirteen years 
later, the husband sued to enforce restitution of conjugal rights. 
The learned Judges declined to make a decree in favour of the 
husband havingregard to the circumstances under which thesepara- 
tion took place and also to the circumstances existing at the date 
of the suit. This decision is referred to by Mr. Justice Mahmood in 
Binda v. Kaunsilia (2) as an authority for holding that the Court 
may in exceptional cases, exercise judicial discretion by withhold- 
ing relief ofrestitution of conjugal rights, although the learned Judge 
expresses a doubt whether the decision is strictly consistent with 
Hindu law. Iam inclined to hold that there may be cases in 
which something short of legal cruelty may bar a suit for 
restitution and if there is any casein which the Court in the 
exercise of its discretion may justly refuse a cecree for restitu- 
tion of conjugal rights, I feel no hesitation in holding that the 
present case is eminently one of that description. No doubt 
there is authority for the proposition that the mere fact of marrying 
a second wife and the consequent unkindness to the first wife, is 
not by itself sufficient to disentitle a Hindu husband from claiming 


(1) (1872) 4 AlL H, C. R., 109. (2) (1890) I. L. R. 18 AI, 12€ (169). 
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restitution of conjugal rights; Jeebodhon v. Sundhoo (1), Sitanath 
v. Haimabutty (2), There is also authority for the proposition that 
conjugal infidelity on the part of a Hindu husband is not by itself 
sufficient to bar hisclaim forrestitution of conjugal rights; Jogendro- 
mundini v. Hurrydoss (8), Paigi v. Sheo Narain (4). There is also 
authority for the proposition that the Court willnot dismissa petition 
for restitution of conjugalrights solely onthe ground of unreasonable 
delay ; Beauclerk v. Beauclerk (5). It is algo true as pointed out by 
Sir James Hannen in Marshall v. Marshall (6), ‘“thatsofarare suits 
for restitution of conjugal rights from being in truth and infact what 
theoretically they purport to be, proceedings for the purpose of 
insisting on the fulfilment of the obligation of married persons to 
live together, I have never known an instance in which it has 
appeared that the suit was instituted for any other purpose than to 
enforce a money demand.” It may be perfectly true therefore that 
the finding of the learned Subordinate Judge, namely, that the 
present action is not bona fide instituted to obtain the return to 
cohabitation of the appellant, but that the real object is to compel 
her to withdraw from the appeal preferred by her in the partition 
suit,—may not by itself be sufficient to justify a dismissal of the 
action but although each of these elements separately may not be 
sufficient to put the plaintiff out of Court, in my opinion their 
cumulative effect taken along with the other circumstances which 
I have already set out, is to disentitle the plaintiff to any relief. To 
use the language of Lord Herschell, the plaintiff who has by insult 
and outrage driven his wife to leave him, has neglected her for a 
period of 26 years, ought not without repentance for the past or 
any assurance of amendment for the future succeed in a suit insti- 
tuted not bona fide for restitution of conjugal rights but with an 
ulterior object in view. 2 


The result therefore in my opinion is that this appeal ought 
to be allowed, the decision of the Subordinate Judge reversed, 
and the suit dismissed with costs in all the Courts. 


H, P. 0.; B. M. Appeal allowed, 
(1) (1872) 17 W. R. 592, (4) (1885) I. L. R., 8 All. 78. 
(2) (1875) 24 W, R. 377. (5) (1895) P. 220; 71 L. T. 876. 
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Before Sir Francis W. Maclean., K. O. I. E. Chief Justice 
and Mr. Justice Mitra. 


BIBI ALIMAN 
v. 
DHAKESHWER PERSHAD NARAIN SINGH AND OTHERS. 


Oode of Civil Procedure (Act XIV of 1882), Seos. 278, 280, 2883—eclaim to 
attached property—Disallowance of claim, effect of, tf and where conclusive 
—Dismissal for non-prosecution or want of evidence, order of, if binding—In- 
vestigation +m claim cases, extent of, necessary—Limitation Act (XV of 1877), 
Sch. II, Art. 11—Suit for declaration of right of claimant to properties 
attached and sold—Period, within which sust should be brought—Object of suit 
—Object of Secs. 278 to 288, C.P.0. and Art. 11, Soh. IZ, Limitation Act. 

The object of a suit, by a party against whom an order is passed under 
Sec. 280 of the Code of Civil Procedure, is not to have the order in the claim 
proceeding set aside, but to have the right of the claimant in the property 
in dispute established. f 

Gopal Purshotom v. Bai Divali (1) and Krishna Prasad Roy. v: Bipin 
Behari Roy, (2) dissented from, 


If the unsuccessful party in the claim proceedings fails to institute such 
& suit within one year, the period of limitation prescribed under Act. 11 of 
the Second Schedule of the Limitation Act, the order becomes conclusive as 
regards the rights of the parties to the proceeding and persons olaiming title 
under them. 

Srespates Mirdha v, Kartic (8) referred to. 


Ibrahimbhai v. Kabulabhat (4) Gopal Purshotom v. Bai Divali (1) and 
Krishna Prasad Roy v. Bipin Behari Roy, (2) distinguished, 

The object of Secs, 278 to 288 of the Oode of Civil Procedure and Art, 11 of 
the Second Schedule of the Limitation Act, is to secure prompt and speedy 
determination of questions raised in execution sales and that object would be 
frustrated if a party unsuccessful under Seo. 280 on account of his own laches 
or voluntary non-production of evidence were allowed to plead that the order 
was a nullity notwithstanding that the proceeding was contentious until the 
day of the hearing. j 

Although the Court is bound to make some investigation in a claim 
proceeding before it can make an order, the Oode does not presoribe the 
exlent to which such investigation should go; when an orderis made by a 
Court having jurisdiction to make it after some investigation of the claim, 
the order is a perfectly good order, and the fact that a claimant doer not 
choose to instruct any pleaders or to adduce any evidence in support of his 
claim on the day of the hearing is not sufficient to take his casa out of the 


* Appeal from Original Decree, No. 28 of 1902, against the decree of Babu 
Furna Chandra Roy, Second Subordinate Judge, Gaya, dated the 2nd 
September, 1901. 


This case has been followed by Pratt and Mitra, JJ. in appeal from Ordor 
No, 185 of 1904, on the 18th Deo, 1904—Hd. 


(1) (1898) I. L. R. 18 Bom, 241. (8) (1882) 11 0. L. R. 181. 
(2) (1908) I. L. R. 31 Cal. 228, (4) (1888) I. L. R. 13 Bom, 72, 
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statute and make the order a nulity ; such an order is none the less binding 
upon the claimant. 


Sardhari Laly. Ambica Pershad (1), Gooroo Doss Ray v. Sona Monee 
Dasi (2), Sreemunta Hazra v, Syed Tajooddsn (8), Tripoora Sundree Debia 
and others v, Ijjutoonissa Khatoon (4) and Sadut Ali v. Ramdhone (b), 
followed, 


Appeal by the Plaintiff. 


Suit for declaration of title, for possession and “mesne 
profits. 


The facts of the case material to this report appear from the 
judgment. 


Moulvie Syed Shamsul Huda and Moulvie Mahamad Ishfak 
for the Appellant. 


The-Advocate General (My. O’kinealy), and Babus Umakali 
Mukerjee and Surendra Nath Roy for the Respondents. 


The judgment of the Court was delivered by. 


Maclean C. J.—Maulavi Syed Ali Azam was the proprietor of 
the estate in dispute in this case. It wassold in execution of a decree 
against his sons and heirs, Syed Wali Alum and Syed Masi Reza 
and was purchased by thedefendants, land 2 who werethemselves 
the decree-holders. The sale wasduly confirmed and these defend- 
ants took out a certificate of sale in 1898 and obtained possession 
through the Court on the 17th June 1898. This was followed by a 
proceeding under act VII (B.C.) of 1876, for registration of the 
names of these defendants. The plaintiff claimed to be the pro- 
prietress in possession under a deed of gift dated the 22nd October 
1858 executed by her father-in-law Maulavi Syed Ali Azum, and 
opposed the application of the defendants for registration. The 
plaintiff was unsuccessful. She instituted the suit now under 
appeal for declaration of her title under the deed of gift from her 
father-in-law, for possession and mesne profits. She also pleaded 
title by adverse possession for more than twelve years. 


The Lower Court, having regard to section 283 of the Code of 
Civil Procedure, and to Art. 11 of the Second Schedule of the 
Limitation Act of 1877 has dismissed the suit. The plaintiff has 
appealed, and the only question argued before us is, whether or 
not the suit is barred by the enactments above referred to. 


(1) (1886) I. L.R. 15 Cal. £21. (8) (1874) 21 W.R. 409, 
(2) (1878) 20 W.R. 845 (1) (1875) 24 W.R. 411,. 
* (8) (1889) 12 C.L.B, 48. 
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On the 3rd March 1882, Baij Nath Singh, the ancestor of the 
defendants 1 and 2, obtained against Syed Wali Alum and Syed 
Masi Reza a decree on a mortgage of properties other than the 
property in dispute in this case. Two properties were mortgaged, 
but one of them could not be sold under the decree. The other one 
had been sold under a decree on a prior mortgage, but Baij Nath 
Singh was not a party to that decree. He, however, without at- 
tempting to sell the property in which hisrightas a puisne mortgagee 
had not been foreclosed, on account of his not having been made 
a party in the suit by the prior mortgagee, obtained a transfer of 
the decree obtained by him to the Court of the District Judge of 
Gaya, and obtained from that Court an attachment of the property 
now in dispute. The present Plaintiff putin a claim under a section 
278 of the Code of Civil Procedure, pleading her possession, and the 
same title she has nowset up. On the 2nd August, 1889, the Dis- 
trict Judge of Gaya came toa decision against the plaintiff and 
disallowed her claim. The property was thereafter advertised for 
sale to take place on the 9th September 18°9. Inthe meantime the 
judgment-debtors put in the Court of the Subordinate Judge of 
Patna, the Court which had passed tho mortgage decree, an objec- 
tion to the execution of the same as against properties other than 
the mortgaged properties, and its transfer to the Court at Gaya 
fox.the purpose of such execution. The Subordinate Judge of Patna 
thereupon asked the District Judge of Gaya to stay the salewhich 
was fixed for the 9th September 1889 in the Gaya Court, and ul- 
timately held, on the 14th June 1900, that the decree-holder was 
bound to cause a sale of the only remaining mortgaged property, 
notwithstanding its sale under a prior mortgage, before he could 
ask the Court to proceed against the other properties of the judg- 
ment-debtors. The result was that the execution case at Gaya 
was removed from the file of that Court. 


The plaintiff, notwithstanding the disallowance, under sec. 280 
of the Code, of her claim, could not instituteany suit to establish the 
right which she had claimed as contemplated by section 283 of the 
Code, within the period prescribed by Art. 11 of the Second Schedule 
of the Limitation Act. One of the questions for our consideration 
is whether the orderdisallowing theclaimis conclusive as regards 
the rights of the parties to the claim proceeding, and consequently 
of the parties to the present suit. 


The sale, as was to be anticipated, of the remaining mortgaged 
property directed to be sold by the order ofthe 14th June 1890 was 
insufficient to satisfy the decree, and the balance of the decretal 
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money was again sought to be realized by sale of the property now 
in dispute. This property wasagain attached at tho instance of the 
present defendants 1 and 2 who had succeeded the original decree- 
holder, Buij Nath Singh, on bis death. The present plaintiff again 
put in a claim. These defendants as decree-holders opposed the 

. claim. They put in as evidence on their behalf the aforesaid order 
of the District Judge of Gaya, dated the 2nd August 1889. The 
claimant cited witnesses to prove her present possession. On the 
day of hearing, however, she did not instruct any pleaders. The 
Subordinate Judge of Gaya admitted in evidence thé order of the 
2nd August 1889, and basing his decision on it, disallowed the 
plaintiff's claim. The order is dated the 6th June 1896. The 
attached property was thereafter sold without further opposition 
on the part of the present plaintiff, and, as we have seen, the sale 
was duly confirmed. In this instance also the present plaintiff did 
not institute any suit for declaration of her title within one year. A 
second questien for our consideration is whether the order of the 
6th June 1896 is also conclusive as against the present plaintiff and 
is a bar to her claim in the suit now under appeal. 


Our answer to both the questions is in the affirmative. Section 
288 of the Code expressly provides that a party against whom an 
order is passed under section 280 may institute asuittoestablish the 
right which he claims to the property in dispute, but, subject to the 
result of such suit, if any, the order shall be conclusive. The period 
of limitation for such a suit is one year, under Art. 11 of the Second 
Schedule of the Limitation Act. The object of such a suit is not to 
have the order in the claim proceeding set aside, as would appear 
to have been thought in some of the casasto whichreference is made 
later on, butto havethe right of the claimant in the property estab- 
lished. Ifthe unsuccessful party in the claim proceeding fail to 
institute such a suit within the proscribed period of limitation, the 
order becomes conclusive as regards the rights of the parties to 
the proceeding and persons claiming title under them. 


The contending parties in the present suit or their legal represent- 
atives are the same as in the claim proceeding which terminated by 
the order of the 2nd August 1889. The decree under which the 
contending defendants purchased was the same as that previously in 
execution. The attachment was never formally withdrawn, and the 
decree was not satisfied exceptpossibly inpart. Assumingthat the 
effect of the order of the 14th June 1890, directing a sale of the 
remaining mortgaged property before the decree-holder could 
proceed against the other properties of the judgment-debtors, was 
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temporarily to withdraw the attachment, the claimant might and 
ought stillto have brought asuitto establish herright as against the 
same decree-holder and any auction purchaserunder the decree, if 
she desired to avoid the effect of the order disallowing her claim. 
Sreeputce Mirdha v. Kartick (1). 


The only ground upon which it is contended that the order of 
the 2nd August 1889 is not conclusive is that, in as much as the 
execution case at Gaya was removed from the file of that Court, 
the order in question must be treated as nullity, and reliance is 
placed upon the following cases. [brahim bhai v. Kabula bhai and 
another (2), and Gopal Purshotom v. Bai Divali (3), and Krishna 
Prosad Roy v. Bipin Behary Roy (4). In the first of these cases 
tho decree in execution of which the claim had been put in was 
satisfied, and the question of the effect of the order under section 
280 of the Code arose in execution of another decree obtained by 
the same successful party. Inthe other cases the judgment debt 
appears to have been paid off and the attachment determined. It 
seems to have been considered in the two latter cases that the suit 
to be brought is one to set aside the order made in the claim case: 
butthisisnotso: the suit isone to establish the rightof the claimant 
tothe property in dispute: there is no occasion for a suit to set aside 
the order. But here we have no such elements, and the order of 
the 2nd August 1889 appeau's to us to be a perfectly good one: and 
if so, section 283 of the Code and Art. 11 of the Second Schedule 
of the Limitation Act are sufficiently explicit as to the result. 

The contention of the plaintiff, as regards the order of the 6th 
June 1896, is that there was no investigation as provided for in the 
claim sections of the Code,and that,therefore,the plaintiffis not bound 
by it. That an investigation, however, was held by the Subordinate 
Judge is evident from the order sheet in the claim case, and the 
judgment and decres passed by him. As observed by the Judicial 
Committeein Sardhari Lal v. Ambika Parshad (5), tho Code doesnot 
prescribe the extent to which the investigation should go. The 
order was made, and the Court had jurisdiction to make it. The 
fact that the claimant did not choose to instruct any pleaders or to 
adduce any evidence in support of her case on the day of the hearing 
is notsufficient to take her caseout of the statute ; Gooreo Doss Roy 
v. Sona Monee Dossia (6), Sreemunto Hajrah v. Syud Taj ooddeen and 


(1) (1832) 110. L. R. 181. (4) (1903) I. L. R. 81 Gale. 298, 
(2) (1888) I. L. R. 18 Bom. 72. (5) (1888) I, L. R. 15 Cale. 521. 
(8) (1898) I. L. B. 18 Bom, 241. (6) (1878) 20 W. R. 845. 
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another (1), Tripoora Soonduree Debia and others v. Iyjutoonnissa 
Khatoon (2), and Sadut Ali v. Ram Dhone (8). TheCourt did pro- 
ceed to investigate and the amount or degree of such investigation 
must, we think, depend upon the circumstances of each particular 
ease. It is difficult to see, in the circumstance, what further in- 
vestigation the Court could have made. The object of sections 
278 to 283 of the Code, and Art. 11 of the Second Schedule of 
the Limitation Act, is to secure prompt and speedy determination 
of questions raised in execution sales and that object would be 
frustrated if a party unsuccessful under section 280 on account of 
his own laches or voluntary nonproduction of evidence were allow- 
ed to plead that the order was a nullity, notwithstanding that 
the proceeding was contentious, until the day of hearing. 

Tho appeal therefore fails and is dismissed with costs. 


H. P. C ; B. M. 
Before Sir Francis W. Maclean., K.C.I.E. Chief Justice 
and Mr. Justice Mitra. 
PROMODE BALA DEBI. 


v. 


KRISHNA SUNDARI DEBI AND OTHERS.* 





Appeal dismissed. 


Will—Eaecutors by implication— Authority to perform rights and ceremcn- 
ies and deal with debts and dues— Wives empowered to make patns settlement 
of iminoveable property, not inconsistent. 

Where, by his will, a testator empowered his two wives to make patni set- 
tlement of his immoveable property and gave full authority to three other per- 
sons to do what they thought fit as regards the performance of the rites and 
ceremonies and the debts and dues, 

Held, that the three persons were appointed executors by implication, the 
duties assigned to them being the primary duties of an executor, 

Heid further, that the powers given to the widows and to the executors 
were not inconsistent and did not clash. 


Appeal by the petitioner for Letters of Administration. 
Application for Letters of Administration. 


One Sukhada Kanta Roy Chowdhuri, the husband of the peti- 
tioner Promode Bala Debi, died on the 22nd sSraban 1807 B. S. 
leaving two widows, namely the petitioner his junior widow and 
Krishna Sundari Debi, and a minor daughter Charubala Debi 
born of the womb of the petitioner. He executed a will on the 


(1) (1874) 21 W. R. 409. (2) (1875) 24 W. R. 411. 
(8) (1882) 120. L. R. 48. 


* Appeal from the Original Decroe No. 226 of 1902 against the decree of W, 
B. Brown, Esg., District Judge, Nadia, dated the 3rd February, 1902. 
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22nd Srabhan 1807 B. S. The potitioner applied for Letters of 
Administration to the estate of her deceased husband which was 
disallowed on the ground that there were executors appointed by 
the will of her husband. The will was in these terms :-— 

1. “ I empower my two wives to make a Patni Settlement of my 
immoveable property. I had a mind to make a Patni Settlement 
of my share of the property with my brother Ram Chandra Roy 
Chowdhury and I wish that my two wives too will make the 
Patni Settlement with him. l 

2. “ My senior wife shall get a monthly allowance of Rs. 50 per 
month out of the profits of my property, my junior wife shall got 
the remainder. 


3. “Having regard to the income and state ets. of the property, 
Babu Hrishi Bhusan Roy and Babu Hari Das Roy and Babu Harish 
Ghandra Roy will be able to do what they think fit as regards the 
performance of the rites and ceremonies and the debts and dues. 


4. “ My junior wife has a daughter. If that daughter does not 
live then she (my junior wife) will be able to take one of the sons 
of my brother Ram Chandra Roy as an adopted son. 


“ After the death of my two wives my properties shall vestin the 
proper heir. 

“The monthly expenses and those for Sradh eto. of my Mata 
Thakurani shall be paid in equal share from my property.” 


Dr. Rash Behari Ghose, and Babu Brojo Lal Chakarverti for 
the Appellant. 


Babus Shama Prosanna Majumdar and Rajendra Chandra 
Chakraverti for the respondent. 


The judgment of the Court was as follows:— 


Maclean ©. J.—The question we have to decide is whether 
the Lower Court was right in concluding that the three gentlemen 
mentioned in para 8 of the will were appointed executors according 
to the tenor. If we accede to the argument of the Appellant, we 
must practically strike the 8rd paragraph out of the will: this we 
ought not to do unless we are satisfied that we cannot properly 
attach a reasonable meaning to it. The testator gives full power 
to these three gentlemen to do what they think fit as regards the 
performance of the family rites and ceremoniesand the debts and 
dues. This must mean that they are to pay what in England, would 


- be called the funeral expenses, and to get in debts due to the estate, 


and pay the debts due from it. These are the primary duties of an 
executor: and by giving the gentlemen named these powers, I think 
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the testator intended that they should act ashisexecutors. This was 
not an imprudent action on his part, having regard to the position 
of his two widows. Itis said that the first clause of the will which 
empowers the two wives to make patni settlement of the testator’s 
immoveable property militates against this view, in as much as im- 
moveable property in India vests in the executor under a will. The 
two clauses do not appear to be inconsistent. The executors are 
authorized to pay the expenses of the rites and ceremonies and the 
debts, whilst the two wives are empowered to make patni settlement 
of the immoveahble property. The two powers do not really clash. 
I think, on the whole, the decision of the lower Court is right and 
that this appeal must be dismissed with costs. 
Mitra J. I am of the same opinion. 
\ 


B. M. Appeal dismissed. 


Before Mr. Justice Harington, Mr. Justice Bodilly and Mr. 
Justice Mookerjee. 


JONAB ALI AND OTHERS 


V, 
RAKIBUDDIN MALLIK AND OTHERS * 


Village Chauksdars Act (VI of 1870 B. 0.)\—Chattkidari Ohakran lands— 
Resumption, effect of—Trespasser, bonafide lesee from—Status, 

When Chaukidart Chakran lands have been resumed under Act VI of 
1870 (B. O.) and transferred to the Zemindar, they do not become part of the 
mal lands of the Zemindari; consequently a tenant taking a settlement 
bona fide from a trespasser of such resumed lands does not become an occupancy 
or a non-ocoupanoy raiyat, The principle of the decision of the Full Bench 
in Binad Lal Pakrashi v. Kalu Pramanik (1), cannot be extended to such 
A case, 


Appeal by the Defendants. 


Suit for declaration of title to and recovery of possession 
of certain Chaukidart Chakran lands. 


The material facts will appear sufficiently from the judgments. 
Babu Dwarka Nath Chakraverti for the Appellants.—The appellants are 


not trespassera but are tenants, They cannot be ejected as they have acquired 
an ocoupancy right. See Binad Lal Pakrashi v. Kalu Pramanik (1). The 


* Appeal from Appellate Deoree No. 2181 of 1902 against the decree of 
Babu Aukhoy ‘Kumar Bose, Subordinate Judge, Hooghly, dated the 18th 
March 1902, affirming that of Babu Bidhu Bhusan Banerjee, Munsiff, Howrah, 
dated the 6th December, 1901. 


(1) (1898) I.L.R, 20 Cale. 708. 
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land has lost its character as Ohakran and therefore Sec. 181 of the Bengel 
Tenancy Aot does not apply. The case should be sent back for a finding as 
to whether the appellants are holding the land as bona fide tenants so as to 
bring the ca-e within the purview of the ruling in Binad Lal’s case. 


Dr. Rash Behary Ghose (Babu Shib Ohandra Palit with him) for the 
Respondents.—No doubt the land is not Chakran any longer and therefore Sec. 
181 of the Bengal Tenancy Act does not apply. Ou transfer by the Collector 
a piece of Chakran land becomes the Zerait land of the Zamindar, at any rate 
he has the right to give the land any character he chooses. It is like the 
domain land of the Lord in England. Binad Dal’s case has no application here. 
The land in that case was admittedly raiyaii, wheras here it is not so. 
Upendra Narain's case (1) has explained Binad Lal’s case and indicates the 
limits of the doctrine laid down therein, The appellants are trespassers and 
as such liable to eviction. 


Babu Dwarka Nath Chakraverts in reply. . 
d 0. A. V. 


The following judgments were delivered :— 


Harington J.—This is an appeal by the defendants from the 
decision of the Subordinate Judge of Hooghly affirming the judg- 
ment of the Munsiff in favour of the plaintiff. 

The suit was brought for a declaration of the plaintiff's title to 
certain Chowkidari Chakran lands in the village of Mansingpur. 

The Zemindari interest in this village belongs, an 8 annasshareto 
Raja Jotindra Mohan Tagore, and 8 annas to the Dighapatia Rajas. 

This Chowkidari Chakranland was transferred by the Collector 
to the Zemindars under the provisions of Act VI of 1870 (B.C), 
sections 48-51. 

The 8 annasshare of the Dighapatia Rajahs was heldin patni by 
Raja Peary Mohun Mookerjee (Defendant No. 4). He granted to 
the appellants a lease not of his 8 annas but of the whole 16 annas 
of the land in question. 


The plaintiff (respondent to this appeal) represent one Khadem 
Ali Malik who obtained a lease of the other 8 annas share from one 
Bibi Jarao Kumari who held it as patnidar under Sir Moharaja 
Jotindra Mohun Tagore. 

Thus the appellants obtained a lease for 16 annas of the land 
from a person who had only a title to 8 annas. 

The plaintiffs who have a lease from the person who was entitled 
to the remaining 8 annas, seek to enforce their title to that 8 annas 
against the defendants (appellants). 

Theappellants contend that although they were placed in posses- 
sion of the 8 annas by a person who had no title, yet they were 


(1) (1908) 8 0.W.N. 820, 
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protected from ejectment under the Bengal Tenancy Act and they 
rely on Binad Lal Pakrashi v. Kalu Pramanik (1). 


For the respondents it is contended that the lands in question 
are excepted from the operation of the Bengal Tenancy Act by 
section 181 of that Act. The question we have to decide is whe- 
ther Chowkidari Chakran lands when resumed under Act VI of 
1870 become Zemindari Zerait, or whether they are subject to the 
provisions of the Bengal Tenancy Act. 


The Act of 1870 under which the lands in question are trans- 
ferred, provides that they shall be transferred to the Zemindar of 
the estate or tenure within which may be situate such lands, and the 
effect of the order of transfer is expressed to be to transfer to such 
Zemindar the land therein mentioned, subjectto all contracts there- 
tofore made in respect of, under, or by virtue of which any person 
other than the Zemiudar may have any right to any land, portion 
of his estate, or tenure, in the place in which such land may be 
situate. Section 181 exempts from the operation of the Act any 
incident of any service tenure. The lands in question therefore 
stand unaffected by the Act unless the transfer to the Zemindar has 
had the effect of throwing them into the ryoti lands of the village. 


The case relied on by the appellant, Binad Lal Pakrashi v. 
Kalu Pramanik (1), does not in my opinion affect the case. In it 
the lands were admittedly ryoti lands—and the question was as to 
the status of a ryot who has been settled on ryoti lands by a tres- 
passer. In this case the question is whether the lands are ryoti or 
whether they are the Zemindar’s private land. If theyare ryotithen 
that case is an authority in favour oftheappellant’s contention, ifthe 
lands are not ryoti, the case does not affect the question. 


In my opinion the lands when transferred to the Zemindar 
become his Zerait land because the Act says “the lands” are to 
be transferred to him, and it appears to me to bea contradiction in 
terms to say that the lands are transferred to the Zemindar, and the 
Zemindar is not to have possession of them, when he has made no 
contract such as would under section 51 of the Village Chowkidari 
Act, debar him from his right in the land. 


This view is in agreement with the case of Upendra Narain 
Bhattacharya v. Protub Chandra Pardhan (2),in which it was held 
that a patnidar was entitled to Khas possession of Chowkidari 
Chakran lands which had been resumed by Government and had 
been transferred to the Zemindar who accepted rent from tenants, 
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notwithstanding the fact that the patnidar was under the terms 
of his patni entitled to all resumed lands. 

The patnidar could have of course no higher interest in the 
lands than the zemindar had: it follows therefore that if the pat- 
nidar was entitled to khas possession, the zemindar would have 
been equally entitled, had no patni intervened. 

For these reasons I think that the appellants have failed to 
substantiate their case. The appeal must therefore be dismissed 
with costs. 


Bodilly J.—I agree. 


Mookerjee J.—This is an appeal on behalf of the defendants 
in an action commenced against them by theplaintifis respondents 
for recovery of possesion of a half share of 17 Bighas of land upon 
declaration of title. It is undisputed that the lands in question 
are situated within a Zemindari held in equal shares by Maharaja 
Jatindra Mohan Tagore andthe Kumars af Dighapatia. Thelands 
were originally Chaukidari Chakran and after resumption, by some 
mistake on the part of the revenue authorities, were transferred to 
one only of the two zemindars, namely, Dighapatia. Subsequently, 
theerror was discovered and corrected, and on the 81st March 1897, 
the lands were transferred to Tagore, and Dighapatia, in equal 
shares. Meanwhile the defendants had on the 4th February 1896 
taken a lease of the lands from the patnidar under Dighapatia who 
under the terms of hiscontract was entitled to resumed Chaukidari 
Chakranlands included within his patni; this settlement was in re- 
spect of the whole land and proceeded upon the assumption that 
Dighapatia alone was entitled to the property as Zemindar. On the 
24th March 1901, the plaintiffs took a settlement of a half share 
of the lands from Tagore and brought this suit to eject the defend- 
ants on the ground thatthey liad acquired no title tothis half share 
under their lease from the patnidar of Dighapatia. The defendants 
substantially resisted the claim on the ground that they were culti- 
vators who had acquired bona fide a right to holdthe lands from one, 
whom they bona fide believed to have the righttolet them into posses- 
sion, and were consequently either occupancy or non-occupancy 
raiyats, not liable to be ejected as trespassers. The Courts below 
have over-ruled this contention and made a decree for ejectment 
which is now challenged before this Court, on the ground I have 
just stated. I am of opinion thatthe contention advanced on behalf 
of the appellants is not well founded and must be over-ruled. 


It is clear from Regulation VIIT of 1798, that at the time of 
the Permanent Settlement, Zerait lands were regarded as distinct 
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from Chakran lands. Sec. 36 which provided that the assossment of . 


revenue was to be fixed exclusive and independent of all existing 
lakhevaj lands, was followed by Sec. 39 which provided that nij-jote 
and other private lands appropriated by the zemindars to the sub- 
sistence of themselves and families would be annexed to tho mal- 
guzarilandsand Sec. 41 which provided that Chakaran lands orlands 
held by public officors and private servants in lieu of wages were not 
to be included undor the category of lakheraj lands but were tobe 
annexed to the malguzari lands and declared responsible for the 
public revenue assessed on the zemindaries in which they wore in- 
cluded. It is not necessary for our present purposes toexamine the 
relative rights of the Government, the zemindar, and the chaukidar 
in Chakran lands which wore considered by the Judicial Commitee 
in the case of Joy Kishen Mookeryee v. The Collector of Hast Burd- 
wan (1), where it was declared that the lands might be considered 
as appropriated to the maintenance of the chaukidar, that the right 
of appointing such officer belonged to the zemindar, and that the 
chaukidar might be liable in addition to his police duties to per- 
form such services to the zemindar personally as might have the 
sanction of law or usage. It is sufficient to point out that at the 
time of the Permanent Settlement, the distinction was well recog- 
nised between zerait lands, chakran lands and malguzari lands, al- 
though the first two were, for the purposes of the security of the 
revenue and for such security only, annexed to or assimilated with 
the third class. The question which arises for consideration is as to 
the alteration, if any, rosulting in the character and incidents of 
chakran lands, when atsome subsequent period, the services origin- 
ally imposed upon such lands cease by operation of law ; in other 
words, when such services have ceased, do the lands still continue 
to possess their original character'and incidents as chakran lands or 
are they assimilated to the mulguzari lands or to the zerait landsof 
the zemindari. I am of opinion that the first alternative presents 
no real difficulty and must be answered in the negative. It is not, I 
think, reasonable toholdthat lands which were originally appropri- 
ated for the performance of certain services and which by reason of 
such circumstance had certain legal incidents attached to them 
should continue to possess those incidentseven when they cease to 
be appropriated for the performance of services; it seems to me that 
these incidents are dependent for their continued existence upon the 
continuance of the character of the lands as service lands. I would 
hold accordingly that Chaukidari Chakran lands cease to be Chakran 
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. lands as soon as they are enfranchised. The choice therefore lies 


between the second and third alternatives set forth above, and the 
answer must depend upon the construction to be put upon Secs. 48 
and 51 of Act VI of 1870 B. C. Sec. 48 provides that all chaukidari 
chakran lands, before the passing of this act, assigned for the benefit 
of any village in which a panchayat shall be appointed, shall be 
transferred in manner and subject as hereinafter mentioned to the 
zemindar of the estate or tenure within which may be situate such 
lands. Sec. 50 then provides that the Collector is to transfer by an 
order to the zemindar such lands subject to an annual assessment. 
Sec. 51 provides that such order shall operate to transfer to such 
zemindar the land therein mentioned, subject to theamount of assess- 
ment therein mentioned, and subject to all contracts, theretofore 
made in respect of, under or by virtue of which, any person other 
than the zemindar may have any right to any land, portion of his 
estate, or tenure, in the place in which such land may be situate. 
The concluding portion of this section is not a very favourable 
specimen of legislative draftsmanship and is not very intelligible, 
but the object of the section seems to be to transfer to the 
zemindar, resumed Chaukidari Chakran land, to impose upon it 
a permanent annual assessment and to save contractual rights of 
persons other than the zemindar. The question therefore narrows 
down to one point namely, upon such transfer, do these lands in 
the hands of the zemindar merge into the malguzari lands of his 
zemindari or into his zerait lands. The question is not free from 
difficulty because in my opinion there are no materials upon which 
we can say that the lands must necessarily by operation of law 
merge into the one class rather than into the other. I think the 
correct view of the matter is that upon transfer to the zemindar 
such lands are at his own disposal, to be dealt with by him as mal 
or zerait at his opinion. To put the matter in another way, in re- 
lation to these lands, the position of the zemindar is identical with 
what might beimagined to have been his position when he had the 
entire lands of the zemindari at his disposal, and had not settled 
any portion thereof with cultivating tenants. 


The question therefore arises whether a raiyat who has obtained 
a settlement of resumed chaukidari chakran land from a person other 
than the zemindar legally entitled thereto, can successfully claim 
to have acquired a raiyati interest init as against the true zemin- 
dar. In other words can such a person claim that the choice 
made by the trespasser as to the character which the resumed lands 
were to acquire, is binding as against the true zemindar. In my 
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opinion tae questicr ought to be answered in the negative. The 
only authority which has been relied upon by the learned vakil 
for the appellants in support of the contrary view namely, the case 
of Binad Lal Pakrashi v. Kalu Pramanik (1) is clearly distinguish- 
able. It was ro doubt held in that cage that if a tenant bona fide 
acquires a right to hold land for the purpose of cultivating it from a 
trespasser whom he bona fide believed to have a right to let him 
into possession acquires the status of a raiyat within the meaning 
of Sec. 5 cl. (2) of the Bengal Tenancy Act. It is manifest however 
from the judgment of Petheram O.J. that the lands in question in 
that case were the raiyati lands of the zemindari. In my opinion 
it would bean unwarrantable extension of the doctrine which under- 
lies that case, if I were to apply it to lands other than mal lands. 
I think there is between the two cases s substantial distinction well 
founded on principle ; in the case of mal lands they have to be let 
outto tenants and various statutory rights may be acquired therein ; 
in the case of zerait lands, they belong primarily to the proprietors 
andoven if they are let out to tenants, the growth of statutory rights 
is circumscribed within very narrow limits. Besides I cannot dis- 
cover any intelligible principle upon which a trespasser may be 
taken to have authority to impress upon resumed chakran lands a 
particular character which can be determined at the choice of the 
true owneralone. Iam notprepared to assent to any extension of the 
rulelaid down in Binad Laly. Kalu Pramanik, (1), which as pointed 
out in Upendra Narain v. Protab Chandra (2) “ made » great en- 
croachmenton thestrictlaw accordingto which alandlord who hasno 
title can give notitletoathird personand a person whohasa title can 
givea title to another only foraslong as his own titleendures.” I must 
hold accordingly that the defendants appellants under their settle- 
ment from thelessee of Dighapatia in respect of the half share which 
the latter had no authority to deal with, has not acquired the status 
of either occupancy or non-occupancy raiyats and cannot sucess- 
fully contend that the act of a person who had no title whatsoever 
but who sought to impose a raiyati character upon these lands, is 
binding upon the plaintiffs respondents who are the representatives 
of the true owner Tagore. I may add that in the view I take of the 
matter, Sec. 181 of the Bengal Tenancy Act, whch provides that 
nothing in the Act shall affect any incident of a Ghatwali or other 
service tenure, does not appear to have any application to this case; 
for in my opinion this section applies to service tenures so long as 
they possess the incidents thereof, but although chakran lands were 
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by the terms of the Permanent Settlement proportionally hypothe- 
cated as ib were for the double service required from their occupants 
(that is.service tothe public and to the the zemindar), as soon as the 
service cesses, they cease to be chakran lands and upon, statutory 
resumption and transfer to the zemindar they loose all tho incidents 
of a service tenure: No question can therefore arise as to any 
provision of the Bengal Tenancy Act affecting any incident of what 
is no longer a service tenure. 


The result therefore is that the decree made by the Court below 
is correct and must be affirmed. The appeal fails and is dismissed 
with costs. 


S. C. P. ; B. M. Appeal dismissed. 


Before Mr, Justice Rampini and Mr. Justice Pargiter. 


» 


BRAHMANUNDA MAHAPATRA AND OTHERS. 
V. 
ARJUN RAUT AND OTHERS.* 


Code of Civil Procedure (Act XIV of 1882)—Sec. 13—Res Judicatn— Bengal 
Tenancy Act (VIII of 1885)—Secs. 104 (2), 107—Tenancy admitted—Juris- 
diction—Setllemont of rent for revenue purposes—Force of a decree—Sec, (2)— 
Extended to Orissa—Secs. 20, 21— Right of occupancy— Sec. 116—Occupancy 
in Nij-jote land, not so extended, effect of—Rent Act (X of 1859) Sec, 6, and 
proviso, repealed. 


Where some sort of tanancy is admitted, the settlement offiorr hes juris- 
diction to settle rent unde? Seo. 104 of the Benal Tenancy Act, 


A setilement of rent under Sec. 104 (2) of the Act for the purposes of land 
revenue, has, under Seo. 107, the force of a final decree of a Civil Court, and 
as such, operates as res-judicaia upon the question of rent payable by the 
tenant, both as to its nature and amount, ` 


Ur dor Sec. 2 sub sec. (2) of the Bengal Tenancy Act, the extension of Secs, 
20 and 21 of the Act to Orissa has the effect of repealing Beo. 6 and the provisa 
to that eection of Act X of 1859, which are inconsisteut with the provisions of 
Secs. 20 and 21, and the provisions of Seo. 6 and its proviso which correspond 
to Sec, 116 of the Bengal Tenancy Act are no longer in force in Orissa. 


Secs. 20 and 21 of the Bengal Tenancy Act having been extended to Orissa 
and Sec. 116 not having been so extended, a raiyat in Orissa can acquire a 
right of ocoupanoy in ntj-jofe lands. 


Appeal by the Plaintiffs. 


* Appeal from Appellate Decree No. 547 of 1901 against the decree of W, 
B. Brown, Esq , District Judge, Cuttack, dated the 2nd January 1901, affirm- 
ing that of Babu Adaita Prosad Dey, Muusiff, Kendrapara, dated the 6th 
Joly 1900. 
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Suit for a declaration that the plaintiffs have ancestral nij- 
Jote right in the disputed land, that the defendants are tenants 
paying rent in kind and not a money rent and that entries to 
the contrary in the Settlement Register are fit to be 
expunged. 


Defendants were tenants under the plaintiffs. During the 
recent settlement of Orissa for purposes of land revenue the Settle- 
ment Officer proceeded under Sec. 104 (2) and settled a money rent 
for the defendants, Plaintiffs thereupon instituted this suit on the 
allegation that the defendants used to pay rent in kind to the 
plaintiffs who alleged further that they owned the disputed land as 
nig-jote land and that the defendants could therefore acquire no 
right of occupancy in the land. They also alleged that the land 
being nij-jote the Settlement Officer was not competent to settle it 
-with rent. The defence mainly was that the land was not the nij- 
jote land of the plaintiffs, nor did the defendants ever pay a produce 
rent, but that they held the land on a money rent for a period of 16 
or 17 years. They further pleaded that the settlement of rent by 
the Settlement Officer operated as a bar to the present suit. Both 
the Lower Courts dismissed the plaintiff's suit for reasons which 
have been shortly stated in the judgment of the High Court. 
The plaintiffs appealed to the High Court. 


Babu Jyoti Prosad Sarbadikari for the Appellants.— The plain- 
tiffs claimed the land as nij-jote ; the relationship of landlord and 
tenant between the parties was not admitted and therefore the 
Settlement Officer had no jurisdiction to settle any question arising 
between them I submit that my case should be governed by the 
principle ot those cases where it has been held, that in cases of 
dispute between a lakhirajdar and a zemindar or between the rival 
claims of two persons to be tenants of a holding, the Settlement 
Officer has no jurisdiction to settle any rent, see, Secretary of State 
for India v. Nitye Singh (1), Pandit Sardar v. Meajan (2). The 
settlement of rent cannot operate as res-judicata, firstly, because 
the Settlement Officer had no jurisdiction as already submitted, 
and secondly, because there was no decision of a dispute within the 
meaning of Sec. 106 of the Bengal Tenancy Act. It was very ne- 
cessary to decide whether the land is ny-jote or not. In fact, itis 
my principal objection that my nij-jote land has not been so re- 
corded. If it be 22j-joté land then even if the defendant be a ten- 
ant I can turn him out ; he could acquire no right of occupancy. 


(1) (1898) I. L, R. 21 Calo, 88 F.B. (2) (1898) I. L. R. 21 Galo, 378, 
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Babu Provash Chandra Mitter (for Babu Monmatha Nath 
Mitter) for the Respondents :—The first contention of the appellants 
as to the want of jurisdiction has no force because they start 
their case with theadmission thatthe defendants are tenants of some 
sort. It has also been found by both the Courts that we are tenants. 
The Settlement Officer had thereforejurisdiction to decide the ques- 
tion. The settlement of rent by the Settlement Officer operates as 
ves judicata and is abar to the present suit. The settlement of rent 
was evidently made under Sec. 104 of the Bengal Tenancy Act as if 
stood before the amendment. Sec. 104 mainly contemplates three 
things (1) recording of existing rent (2) settlement of rent on the 
application of the landlord or of the tenant (3) settlement of rent 
for the purposes of land revenue. The first case is not properly 
speaking a case of settlement of rent, it is merely a case of recording 
of the existing rent. In both the second and the tbird case, the 
settlement of rent acquires the force of a decree of a Civil Court by 
virtue of Sec. 107 of the B. T. Act (as it stood before the amend- 
ment). The case of Durga Churn Law v. Hateen Mandal (1) 
came under the secondof such cases. There it was held that when the 
settlement of rent was made at the instance of the landlord, such 
settlement operated as res-judicata even though the tenant was ab- 
sent after notice. I submit, the principle of the above case should 
apply to this. Further, Sec. 9 of Aot IIT of 1898 operates as a bar. 
It is a case of settlement of rent within the meaning ofthat section. 
On the third point I say, that if the first two points be decided in 
my favour the plaintiffs cannot ask the Court to pass a declaratory 
decree, for it is entirely discretionary with the Court to pass such 
a decree or not. Further it is immterial to decide the question 
as Sec. 116 of the Bengal Tenaney Act has not been exteuded to 
Orissa but Secs. 20 and 21 have been. The defendants would 
therefore acquire rights of occupancy whether the land be nij-jote 
or not Sec. 6 of Act X of 1859 cannot help the plaintiffs, for it is 
inconsistent with Secs. 20 and 21 of the Bengal tenancy Act and 
under Sec. 2, clause 2 of the Bengal Tenancy Act that section 
must be taken as repealed. 


Babu Jyoti Prosad Sarbadhtkars in reply. 
The judgment of the Court was delivered by. 


Rampini J.—This is an appeal against a decision of the Dis- 
trict Judge of Cuttuck, dated the 2nd January; 1901. 


The suit out of which the appeal arises is-one fora declaration 
that the disputed land is held by the Defendants under the Plaintiffs 


(1) (1901) I. L. B., 29 Calo, 252. 
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ona produce rent and not on a money rent as shown in the 
Settlement records, and also for a declaration that the lands are 
the nij-jote lands of the plaintiffs and used to be cultivated before 
by the plaintiffs and their ancestors. 


Both the lower courts have held that the first of those questions 
is res judicata, because there was a settlement proceeding in the 
course of which the Settlement Officer decided that the lands were 
held by the defendants, as tenants ofthe plaintiffs at a money rent 
and not at a produce rent: and with regard to the second point they 
have held that it is unnecessary to decide whether the lands are nij- 
Jote or not, in as much as, in either case, ocoupanoy rights can 
accrue in such lands, so that it is immaterial to decide this question. 


The plaintiffs now appeal to this Court; and the learned pleader 
who appears on their behalf contends : first, thatthe settlement of 
rent by the Settlement Officer is not res judicata; secondly, that 
as the plaintiffs claimed the land as their ntj-jote the Settlement 
Officer had no jurisdiction to decide any question arising between 
the plaintiff and the defendants, and, thirdly, that the Courts 
below have erred in not deciding whether the land is ntj-jote or not. 


In our opinion there is no force in any of these contentions. 


We consider that both the lower Courts are prefectly right in 
holding that the question of the rent payable by the defendants 
to the plaintiffs is res judicata. The Settlement Officer had jurisdic- 
tion to settle what was the fair rent payable to the defendant in the 
circumstances of the 8rd case alluded to in section 104, sub-section 
2 of the Bengal Tenancy Act, before it was amended by Act III of 
1898. It is evident that the Settlement Officer had jurisdiction 
to deal with the question of fair rents arising between the parties, 
because a settlement of revenue was being made in the province of 
Orissa. That being so, the Settlement Officer had jurisdiction under 
sub-sec. 2 of section 104 of the Bengal Tenancy Act. Then it 
appears that he had settled the rent payable by the defendants to 
the plaintiffs and he settled that they were to pay a money rent 
and not a produce rent. No objection was preferred under section 
105 and no dispute was raised under section 106; and therefore, 
under the provisions of section 107, the decision of the Settlement 
Officer in the proceedings for settlement of rent under section 
104 had the force of a decree. In our opinion, therefore, the 
Courts below were right in holding that the matter decided by 
the Settlement Officer, namely, the amount and kind of rent 
payable by the defendants was res judicata. 
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The second plea of the Appellant in this case rests upon 4 
passage in the judgment of the District Judge in which he says :— 


: “By claiming the land as 22j-jote the plaintiffs would appear to deny 


that the relation of landlord and tenant exists.” With regard to 
this we need only say that it does not seem to be the case ab all. 
The District Judge has drawn a wrong inference from the plea rais- 
ed by the plaintiffs. Tho plaintiffs never deniod that the defendants 
were their tenants. On the contrary, in another passage in the 
District Judge’s judgment he says that the defendants “ are ad- 
mittedly tenants of a sort,” and from the Munsiff’s Judgment it is 
clear that the plaintiffs brought this suit upon the allegation that 
the defendants are their tenants and that they heldthe lands 
under the plaintiffs as such but were liable to pay a produce rent 
and not a money rent as found by the Settlement Officer." 


The third plea we also consider has no force because, as pointed 
out by the Munsiff in this case the question whether the plaintiffs 
are entitled to a declaratory decree or not is a matter of discretion. 
Now, it would seem to us as held by the lower Courtthat itis quite 
unnecessary in this case to decide whether thelands are the nij-jote 
lands of the plaintiffs in as much as, whether they are nij-jote or 
not is immaterial, because in Orissa occupancy rights can accrue 
in ntj-jote lands and their accrual is not barred asin Bengal 
under section 116 of the Bengal Tenancy Act. This section has 
not been extended to Orissa. Sections 20 and 21 of the Bengal 
Tenancy Act, however, have been extended to Orissa; and that 
being so, under the provisions of sub-section 2 of section 2, when 
any part of the Act is extended to Orissa, so much of the enactments 
as are in force in Orissa which are inconsistent with that portion 
are repealed. Now, as sections 20 and 21 have been extanded to 
Orissa, section 6 and the proviso to that section of Act X of 1859 
must stand repealed, because they are inconsistent with sections 
20 and 21. Therefore the proviso to section 6 of Act X of 1859 
which corresponds with section 116 of the present Act, must be 
held to be no longer in force in Orissa. 


Hence it is unnecessary to decide whether the lands are nij-jote 
or not, because, as already pointed out, whether they are nij-jote 
or not, occupancy rights in favour of the defendant may spring up 
in the lands now held by them. 


For these reasons, we dismiss this appeal with costs. 


P. O.M.; B.M. Appeal dismissed, 
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|\Before Mr. Justice Harington and Mr. Justice Mookerjes. 
BAIT NATH GOENKA 
v. 


F. H. HOLLOWAY AND ANOTHER. * 

Code of Civil Procedure (Act XIV of 1882). Secs. 223 and 295—Transfer 
of decree —Certificate of execution or non-execution, absence of —Application 
tothe original Court for rateable distribution- -Simultaneous executton—Power 
of the original Court—Assets, suit for refund of. 

A deoree may be excouted simultaneously in more than one Court. 


Krishto Kishore v. Roop Dall (1) aud Saroda Prosaud v. Luchmeeput (2) 
referred to, 


When a decree has been transferred by a Court which passed it to another 
Court for execution, the original Court does not thereby completely lose all 
jurisdiction in respect of execution thereof, 


Amar Chandra v. Guru Prosunno (8) and Tameshar Prasad v, Thakur 
Prasad (4) reforred to, 


Tho original Court can entertain an application under Sec. 295, O. P.O., for 
rateable distribusion at the instance of the decreeholder even without any 
formal rotransfer or a certificate from the se:oud Oourt under section 223, 
C. P. O. Upon such application being made, the Court to which the decree has 
been transferred should be called upon to certify under Sec. 223, O. P. C., 
what portion, if any, of the decree has been satisfied, and upon obtaining 
such certificate, the asszts may be rateably distributed, 


Appeal by the Plaintiff. 

Suit for money under Sec. 295 C.P.C. 

The facts of the case material to this report appear sufficiently 
from the judgments. 

Babus Dwarkanath Chakravertt and Digamber Chatterjee for 
the Appellant. i 

No one appeared for the Respondents. 

The following judgments were delivered :— 

Harington J.—This is an appeal against the judgment of the 
District Judge affirming the judgment of the Subordinate Judge 
in favour of the defendant. 

The plaintiff had obtained a decree in the Court of the 1st 
‘Sub-Judge at Monghyr in the district of Bhagalpur against a judg- 
ment-debtor. This decree he transferred to Patna for execution. 

* Appeal from Appellate Decree No. 125 of 1903, against the decree of 
D. H. Kingsford Esq., District Judge, Bhagulpur, dated the 10th November 


1902, affirming that vf Babu Tara Prasanna Banerjee, Suberdinate Judge, 
Monghyr, dated the 26th February 1902. 


(1) (1882) I.L.R. 8 Calo. 687. (8) (1900) I.L.R. 27 ale. 488. 
(2) (1872) 14 Moo. I.A. 529. (4) (1908) I.L.R. 25 All. 443. 
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Crvin Meantime another judgment-creditor of the same debtor executed 
1905 his decree in the Court. of the 1st Sub-Judge of Monghyr at 
Baij Neth G i Bhagalpur by the attachment and sale of the judgment-debtor’s pro- 
v. perties, the proceeds of which were paid into Court. The plaintiff 
F. H. Holloway. then applied that the proceeds of the execution sale might be 
Harington J. rateably distributed under Sec. 295 and has brought this suit under 
=x the latter part of that section to enforce his claim. This suit has 
been dismissed in hoth the Courts below; hence this appeal. The 

Respondent was not represented at the hearing. 


The learned Judge thought the plaintiffs claim was barred 
because the decree had been transferred to Patna, but there is 
nothing in the provisions of Sec. 295 under which the suit is brought 
which can be construed so as to debar him : and I am unable to 
see any thing in the sections to which the learned District Judge 
has referred,—cutting down the pleintiff’s right to make bis appli- 
cation under Sec. 295. To justify his claim the plaintiff had to 
prove (1) that he had, prior to the realisation, applied to the Court 
in which the assets are hold, for execution of a money decree against 
the judgment-debtor and (2) that he had not obtained satisfaction. 





It is not clear from the judgment what he proved in fact. 


He did not produce the decree with a certificate from the Patna 
Court to show whether any or if so, how much of his decree had 
been realized by execution in that Court nor did he, as far as one 
can gee from the judgment, produce a certificate without the decree. 


Although I disagree with the view of the law taken by the 
learned District Judge, yet if he had found specifically that the 
plaintiff had failed to prove that he was in fact entitled to any 
thing, his judgment could have been supported, but in the absence 
of such a finding the case must be remanded to the learned J udge 
to be tried on the merits. 


The decree and order appealed against are set aside: and the 
case is remitted to the learned District Judge in order that he may- 
come to a finding on the facts (1) whether the plaintiff applied to 
the Monghyr Court for execution of a money decree prior to the 
realization of assets, and secondly, whether the plaintiff was at 
the time of the suit entitled to any and what sum on that decree. 


Mookerjee J.—I agree with my learned brother thatthis appeal 
which is one on behalf of the plaintiff in an action commenced by 
him under the penultimate paragraph of Sec. 295 of the Civil 
Procedure Code, must be allowed. On the 9th March 1895, 
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the father of the plaintiff obtained a decree for Rs. 16,683, against 
Kalo Babu and Eradat Hossein in the Court of the Subordinate 
Judge at Monghyr. Subsequently the plaintiff had the decree trans- 
ferred under Sec. 228 C.P.C. to the Courtofthe Subordinate Judge at 
Patnaand tookoutexecutionthere. Meanwhilethe defendant No.1 
who held a decree for money against Kalo Babu, passed on the 
bth March 1899, as also defendant. No. 2 who held another decree 
for money passed on the 1st Jan. 1893, against the same judgment- 
debtor, took out execution against him in the Monghyr Court. On 
the 14th June 1900, theplaintiff, whilethe execution taken out by him 
in the Patna Court was pending, applied to the Monghyr Court for 
rateable distribution ofany assets that might be realised in execution 
of the decree obtained by defendant No. 1. This application was 
refused by the Subordinate Judge on the 12th July 1900, on the 
ground that as the decree obtained by the plaintiff had been trans- 
ferred to the Patna, Court and was in course of execution there, no 
application under Sec. 295 C.P.C. could be entertained by the 
Monghyr Court, till the decree had been retransferred and the certi- 
ficate contemplated by Sec. 228 C.P.C. obtained. The assets were 
accordingly distributed between the first andthe second defendants. 
The plaintiff then brought this suit to compel the defendants to re- 
fund assets on the ground that he was entitled to share in them. 
The Courts below have dismissed the claim on the ground that the 
plaintiff was not entitled te receive any portion of the assets, inas- 
much as he was not competent to apply to the Manghyr Court for 
execution of his decree for money, so long as execution was pending 
in the Patna Court. The plaintiff has appealed to this Court and on 
his behalf it has been argued that it was open to him to apply to the 
Court which made the decree and in which the assets were to be 
realised without a formal retransfer of the decree. Iam of opinion 
that this contention is well founded and ought to prevail. 


Sec. 295 of the Civil Procedure Code provides, that whenever 
assets are realized by sale or otherwise in execution of a decree, and 
more persons than one have, prior to the realisation, applied to the 
Court by which such assets are held, for execution of decrees for 
money against the same judgment-debtor, and have not obtained 
satisfaction thereof, the assets, after deducting the costs of therealiz- 
ation, shall be divided rateably among all such persons. There 
can be no doubtthat the plaintiff complied with the requirements of 
this section, for, before the realization of the assets he did apply to 
the Court by which the assets were to be realised, for execution of 
his decree for money against the same judgment debtor; it is also 


CIVIL 


1905 
KER 
Baij Nath Goenka 
v. 
F.H. Holloway. 


Mookerjee J. 


Crvr 


pene a 


1905 
e 
Baij Nath Goenka 
v. 
.F. H, Holloway. 


Mookerjea J. 


318 THE CALCUTTA LAW JOURNAL. (Vou. I: 


clear that by the execution taken out in the Patna Court, he had not 
obtained full satisfaction of his decree, although the actual amount 
to which he mighi be entitled upon rateable distribution could not ` 
be determined till it was ascertained how much had been realized 
in the Patna Court in satisfaction of his decree. It was argued 
however in the Court below that although he did, in fact, make an 
application for execution to the Monghyr Court, it was not in the 
eye of law, a valid application, because, first, when a decree has 
been transferred by the Court which made it, it hasno jurisdiction to 
entertain any application for execution in respect thereof, and 
secondly, there cannot be two simultaneous executions of the same 
decree. As regards the second branch of this contention, it is suffi- 
cient to refer to the case of Kristo Kishore v. Roop Lall (1), where it 
was held by this Court upon the authority of the decision of the 
Judicial Committee in Saroda Prosaud v. Luchmeeput (2), that a 
decree may be executed simultaneously in two or more districts. As 
regards the first branch of the contention,i think itis clear from the 
Code, that when the Court which has made adecres, has transferred 
it forexecution to another Court, it doesnot thereby completely lose 
alljurisdiction in respectofexecutionthereof. ‘To take oneillusira- 
tion, if after a decree has been transferred for execution, it is 
assigned, an application by the assignee under Sec. 232 C.P.C. can 
be made only to the Court which passed the decrees, although execu- 
tion might be pending at the time in some other Court: see Amar 
Chundra v. Guru Prosunno (8), and Tameshar Prasad v. 
Thakur Prasad (4). If the assignee is competent to make, 
and indeed, must make such an application to the Court 
which passed the decree, I find it difficult to hold that the decree- 
holder himself cannot make an application for execution, be- 
cause execution is pending in some other Court. In my opinion 
although a decree may have been transferred forexecution it is open 
to the decree-holder to make an application for execution, in order 
to enable him to obtain rateable distribution under Sec. 295 O.P.C. 
to the Court which passed the decree and which holds the assets 
realized. Upon such application being made, the Court to which 
the decree has been transferred should be called upon to certify 
under Sec. 223 C.P.C. what portion, if any, of the decree has been 
satisfied, and upon obtaining such certificate, the assets may berate- 
ably distributed. I do not think that it is necessary to have the 
decree formally retransferred before the application under Sec. 296 


1) (1882) I.L.R. 8 Gale, 6S7. (8) (1900) I.L.R 27 Calo, 488. 
@) (1872) 14 Moo. L.A. 529. (4) (1908) LL.B. 2 All, 448, 
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O.P.C. can be made. In this view of the matter, the order 
made by the Courts below cannot be sustained. In my opinion, 
the decree of the District Judge must be reversed and the case 
remitted to him in order thatit may be tried on the merits. ‘The 
appellant is entitled to the costs of this appeal. 


H. 8. Appeal allowed ; case remanded. 


PRIVY COUNCIL. 
RAI BANOMALI ROY BAHADUR 
V. 
JAGAT CHANDRA BHOWMICK AND ANOTHER. 
[ON APPEAL FROM THE HIGH COURT IN BENGAL.] 


Immoveable property, suit to recover possession of— Hindu Law—A doption— 
Cause of action—Limitation—Reg. II of 1808, Reg. II of 1805-—Aci XIV 
of 1859. 


Ha Hindu widow, adopted G as her son under a power given to her by 
her husband. G died childless in 1834 and his widow B succeeded to his 
estate as his heiress. By an Anumatipatra executed by G shortly before his 
death, he empowered his widow B, with the consent of H, to adopt a son 
and directed that the name of H should continue to stand registered and that 
she should have control of the estate as long as she 'ived. In 1887, H execut- 
ed a putini lease in favour of the.defendant’s predecessors in respect of the 
lands in suit together with other lands, In 1846, the plaintiff's father was 
adopted by B and he thereupon became the heir of his adoptive father G ; 
he attained majority in 1856 and died in 1880. H died in 1848, In a suit 
brought by the plaintiff in the year 1897 to recover possession of the disputed 
Jands, on the ground that the putni aas not binding upon him, 


Held, that the suit was barred by limitation. 


H. had no estate in the property in question. On the most favourable 
view for the appellant, she granted the putni as manager of the estate for B, 
the then legalowner. If the putini was void, the period of limitation ran from 
the date on which is was granted. But if it was voidable only by B’s successor, 
the right of action arose on his adoption (i,¢., of the pl» intiff's father) and time 
would begin to run against him from the date when he attained his majority. 
Under either Reg. II of 1808 or Act XIV of 1859 time ran from the date when 
the cause of action arose. 


Appeal by the Plaintiff. 
Suit in ejectment, after a notice to quit. 


Appeal from a decree of the High Court (July 8, 1902) reversing 
a decree of the Subordinate Judge of Rajshaye (Aug. 2, 1898). 


_ * Present;—Lord Davey, Lord Robertson and Sir Arthur Wilson. 
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be The material facts will appear from the following extracts from 
1905 -tbe judgment of the High Courtin A.O.D. No. 406 of 1898 (Ghose 
ye” My A 
Bavomali Roy aud Geidt JJ.) = 
Jagat Chandra “ This appeal arises out of a suit in ejectment, instituted by Rai 
Bhowmick, Banomali Roy Bahadur, after a notice to quit. 


It appears that one Krishna Sundar Roy was the owner of the 
: estate within which the lands in suitare situated. He died leaving 
an Anwmnatipatra, bearing date in the year 1223 B.S., in favour of 
his wife, Hemlata Chowdhrani. This lady, in pursuance of the 
anumati (permission) left to her, adopted Gour Sunder Roy as her 
son. When this adoption took place does not appear on the record 
of this Case. Gour Sundar Roy held possession of the estate until 
the year 1884, when ho died leaving an anwmati-patra in favour of 
his wife, Brajeswari. This document bears date the 9th February 
1834. On the 8th Angust 1887, itis alleged on behalf of the defend- 
ants, Hemlata Chowdhraniexecuted a putni lease in favour of their 
(defendants’) predecessor, Mukunda Chandra Bhowmick in respect 
ofthelands comprised in this suit, and another mouzah called Bano- 
malikuri, the consideration for this putni being Rs. 1,000, and the 
rent reserved, Rs. 351. Subsequent to this, that is to say, in the 
year 1846, Brajeswari Chowdhraniadopted Banwari Lal Roy, father 
of the present plaintiff and this gentleman appears to have arrived 
at majority in 1262 or 1264 (1855 or 1857). The exact date is not 
quite clear upon this record. In the meantime. however, that is to 
say, in the year 1848, Hemlata died. It then appears that on the 
9nd Bhadro 1264 (1857) there were ekrars executed between Banwari 
Lal Roy, and his mother, BrajeswariChowdhrani. In these ekrars, 
a 6-annasshare oftheestate wag assigned to Brajeswari Chowdhrani 
for life, and the remaining 10 annas were assigned to Banwari Lal 
Roy, and, undera private butwara, which took place about the same 
time, the property in suit, and some other properties, were given 
to Barjeswari Chowdhrani, while others were given to Banwari Lal 
Roy. This gentleman died in the year 1880. But, before he died, 
he adopted the plaintiff in the year 1863. On the 10th July 1894, 
Brajeswari Chowdhrani died, and, two years afterwards a notice, 
bearing date the 7th Assar 1303, was given to the defendants, the 
holders of the land covered by the putni, to quit at the end of the 
year. And this suit was instituted on the 13th September 1897 for the 
purpose of obtaining khas possession of the land in question, with 
mesne profits. 


The defence to this action was, first, limitation; second, acquies- 
cence in the validity of the defendants’ putnion the partof Banwari 
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Lal Roy by his acts and conduet; third, that the Putni was grant- 
ed by Hemlata, she being fully entitled to do so; and, fourth, that 
it was granted for a consideration of Rs. 1,000, in order to enable 
her to pay the Government revenue due upon the estate. 


The Subordinate Judge, though he has held that the putni was 
granted by Hemlata Chowdhrani, and that the putni lease pro- 
pounded by the defendants is a genuine instrument, is of opinion that 
she was not entitled to grant it, and that this suit, being instituted 
within twelve years of the death of Brajeswari Chowdrani, is not 
barred by limitation; and, further, that there was no acquiescence 
on the part of Banwari Lal, or on the part of the plaintiff. He 
has accordingly decreed the suit. 


Against this decree, the defendants have appealed to this Court; 
and it hag been argued on their behalf that the suitis barred by 
limitation, and that the putni was a valid transaction, and cannot 
now be impeached. 


It would be convenient, in the first place, toreferto the two anu- 
mats patras of 12231816, and 1834, to which wehavealready re- 
ferred, in order toses what was the true position occupied by Hem- 
lata Chowdhraniat the time whenshe granted the putniin question.” 


x x kod * x = 


“ Theseare the importanttermsof the anumati-patra of the year 
1834. It clearly indicates that Hemlata Chowdhrani, on her hus- 
band’s death, entered into possession of theentireestate, and that her 
name was registered as proprietress. Itfurtherindicates that upon 
his, that is, Gour Sundar Roy’sdeath, Hemlata wastoberegardedas 
the malik and was toexerciseautHorityovertheentireestate, until the 
son tobeadopted by Brajeswarishouldarriveat majority, or until her 
(Hemlata Chowdhrani's) death, whichever event might first happen. 


Having regard, then, tothetermsof thetwodocuments to which 
we have referred, we may take it that the authority with which 
Hemlata Ohowdhrani was invested, was, atleast, that ofa manager, 
if notsomething like that which a Hindu widow has in her husband’s 
estate, and it was by virtue of this authority, we may also take it, 
that she granted the putni in question. It willbe observed that the 
grant was between the date of the death of Gour Sundur Roy and 
the adoption of Banwari Lal Roy, ata time when Brajeswari 
was entitled to the estate a sthe widow of Gour Sundur Roy. It 
then appears that, after Banwari Lal was adopted, and during a 
portion of his minority, the estate was in the hands of the Court 
of Wards, and the payment of rent due upon the putni was 
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made by the putnidar to the Court of Wards, and their ijaradars, 
between the years 1855=1262 and 1859=1266.” 


x x$ x x x * 


“We, then, come to notice the ekrars of the year 1264.” 
* * % % xe x% 


“We have already mentioned that the property in dispute was 
allotted to Brajeswari Chowdrani under a saham (butwara) that was 
come to between the parties, while another property, Banomalikuri 
was allotted to Banwari Lal. It appears from the evidence of a 
witness, Ram Kumar Mazumdar, called by the plaintiff, that this 
mouzah, Banomalikuri, was taken possession of by Banwari Lal 
in the year 1264. This mouzah, and also the othermouzah, Kbar- 
amkuri were both comprisedin the putni pottah granted by Hemlata 
Chowdhrani. But apparently, by reason of butwara that was come 
to between Brajeswari Chowdhrani and Banwari Lal, the putnidar 
lost possession of Banomalikuri, he being up to the time of the ekrar 
in question in possession of both. It seems to us, having regard to 
the portion of the ekrar last quoted,that there can be no doubt 
that the attention of both parties, namely, Brajeswari Chowdhra- 
niand Banwari Lal Roy, was drawn to the permanent settlements 
that had been effected by Hemlata Chowdhrani; and, indeed, 
Brajeswari had then already granted areceipt, in Oheyt, 1263, forthe 
rent paid by the putnidar for the putni. So far as she was concern- 
ed, she was perfectly aware of the putni, and from the passage 
to which we have referred, and from the factthat Banwari Lal suc- 
ceeded in obtaining possession of one of the two properties com- 
prised in theputni, one may legitimately infer that hetoo was aware 
of the putni in question. At any rate, he was put to enquiry, and, 
if any enquiry had been made,he would have found out the ex- 
istence ofthe putni. The passage to which we have already referred 
contemplates action being taken by Banwari Lal Roy to set aside 
the permanent grants made by Hemlata Chowdhrani, and so we may 
take it that any suit to beinstituted was to bebrought by Banwari 
Lal Roy, though the costs of such a suit, in respect ofthe proper 
ties allottted to Brajeswari Chowdhrani was to be borne by her. 
No suit in respect of this putniwasinstituted by Banwari Lal Roy. 
On the contrary, we bave indication of another suit being instituted 
by him, inthe year 1867, against some other putnidars, on the same 
ground upon which the present suit has been instituted, namely that 
the putni was an invalid transaction. It would appear, on a refer- 
once to one of the judgments ofthis Courtinthat suit, to be found 
in 11 Weekly Reporter, page 102, that Banwari Lal Roy then 
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alleged that his mother gave up the estate, or the portion thereof 
which wasin her bands, in the year 1273, and that thereupon he, 
Banwari Lal, became entitled to bring s suit to set aside the putni 
then in dispute. Whether he meant to say thatthe portion of the 
estate which was in Brajeswari Chowdhrani’s hand had, in its en- 
tirety, been surrendered by Brajeswari Chowdhrani, does not appear 
quite clear; but it may perhaps be that Banwari Lal’s case then was, 
that some portion of his estate had then been surrendered. He, 
however, as we have already said, brought no suit to setaside the 
putninowin question. On the other hand, we find that Brajes- 
wari received rent and granted dakhilae for rent in respect of 
Kharamkuri as aputni. If, then, as we take it to be, the respon- 
sibility to bring a suit for setting aside the putni in question was 
in Banwari Lal Roy, and if he had any notice of the putni, be 
clearly acquiesced by his conduct in its continuance. 


Thegrant in question, according to the contention of the learned 
Advocate-General,was altogether void because HemlataChowdhrani 
had no authority to grant it; and it bas been also contended that, 
if not void, the grant was voidable, Hemlata Chowdhrani having 
been only a manager of the estate; that the defendants having given 
no evidence that there was any valid necessity for the grant, 
the plaintiff is entitled to recover, and that this suit is will within 
time, it having been instituted within twelve years of the death of 
Brajeswari Chowdhrani. 


It seems to us, upon consideration, that if the grant was void, as 
has been contended for by the learned Advocate-General, the plaintiff 
is hopelessly barred by lapse of¢ime. As already mentioned, the 
grant was made at a time when the estate was in Brajeswari 
Chowdhrani and it was a grant clearly in derogation of her rights 
as a Hindu widow, and as Norman J., in delivering the judgment 
of this Court in the suit to which we have already referred, observ- 
ed:—‘‘She, Brajeswari, therefore, had, apparently, upon thecreatioa 
“of the putni pottah an immediate right of action, a power to sue 
“to set it aside. If the pottah was created adversely to her, the 
‘lapse of time which barred her from questioning it may have barred 
“ also the plaintiff, her successor in theestate. Butifshe wasa party, 
“or privy, to the creation of the putni pottah by Hemlata, if she 
“cońfirmed it, or, by her laches, or acquiescence, precluded herself 
“from suing to set it aside, at any rate, the plaintiff must, on his 
“adoption in 1252, have had a right of action to set aside the putni. 
“Tt seems to be admitted that the plaintiff attained his full age at or 
about the year 1262, and it is difficult to understand why he was 

41 5 14 


Orvim 


1905 
paca 
Banomali Roy 
v, 

Jagai Chandra 
Bhowmick. 


Banomali Roy 


k: 


Crvin 





1905 


v. 
atChandra 
howmick 


824 THE CALCUTTA LAW JOURNAL, [Vou. I. 


“not bound to sue within the period limited by Act XIV of 1859’. 

(11 Weekly Reporter, 102). Inthe view propounded by the learned 

Advocate-General, the position of the putnidar was clearly that of 

trespasser. At that time, the law of limitation in force was Act XIV 

of 1859. Underthat Act, in a case like this, the time would run from 

the date of the cause of action; and, if the contention of the learned 

Advocate-General be correct, the cause of action at once accrued to 
Brajeswari Chowdhrani, and limitation began to run against her. If 

limitation then began to run against Brajeswari, it is obvious 
that the subsequent adoption of Banwari Lal could not put a 
stop to limitation running on. It is obvious therefore, that Banwari’ 
Lal, if he had brought a suit, would have been barred 
by limitation; and, necessarily, if the claim was barred in his 
lifetime, the plaintiff, by reason of his adoption, could not 
get a fresh start. In this connection, we may refer to to observ- 

ation of Markby °J. in the case of Bejoy Chandra Banerji v. 
Kali Prasanna Mukerji (1). The particular passage which we have 
in view is to be found at page 330. The decision in this case seems 
to have been approved of in a later case to be found in Indian Law 
Reports 18 Cal., 525. If, however, the lease was only voidable, and 
we thiak that is the correct view to take, let us consider how the 
matter really stands. We have already indicated, having regard to 

the terms of the ekrar of the year 1264, that the responsibility of 

instituting suits to set aside the permanent settlements made by 

Hemlata was in Banwari Lal, and that the legitimate inference that 
may be drawn is, that Banwari Lal was aware of theexistence of 

putni, or, at any rate, that he was put to enquiry. And we may here 
say that we are inclined to hold, with reference to all the facts that 
have transpired, that he was aware of it. If so, he ought to have 

brought the suit within twelve years after he had arrived at majority 
which, we may take it, was in the year 1264. 


But, apart from the question of limitation, let us consider whether 
the plaintiff is now entitled to avoid the putni and obtain khas 
possession. Hemlata Chowdhrani, in the course of hər management 
of the estate, granted the putni in question. If it was for legal 
necessity, it is absolutely good and cannot now be set aside. The 
putni lease recites necessity; since, then, something like 60 years 
have elapsed, and both the grantor and the grantes are dead. In 
thecaseof Hanuman Pershady. Manraj Kunwari (2), with reference 
to the question that was then raised as to the incident of the burden 


1) (1878) I. L. R, 4 Cale. 827, (3) (1856) 6 Moo. I. A., 419, 
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of proof in the case of an alienation made by a Hindu widow, the 
Judicial Committee observed as follows :— 


¢ 


“Their Lordships think that the question on whom does the 
“onus of proof lie in such suits as the present, is one not capable 
“of a general and infloxible answer. The presumption proper to 
“be made will vary with circumstances and must be regulated by 
“and be dependent on them. ‘Thus, where the mortgagee himself, 
‘with whom the transaction took place, is setting up a charge in 
“his favour made by one whose title to alienate he necessarily 
“ knew to be limited and qualified, he may be reasonably expected to 
“allege and prove facts presumably better known to him than to 
“the infant heir, namely, those facts which embody the representa- 
“tion made to him of the alleged needs of the estate and the 
“motives influencing his immediate loan. It is to be observed that 
“the representations by the manager accompanying theloan as part 
“of the res gestae, and as the contemporaneous declarations of an 
“agent, though not actually selected by the principal, have been 
“held to be evidence against the heir ; and as their Lordships are 
“informed that such prima facie proof has been generally required 
“in the Supreme Court of Calcutta, between the lender and the heir, 
“where the lender is enforcing his security against the heir, 
“they think it reasonable and right that it should be required. A 
“oase in the time of Sir Edward Hyde East, reported in his 
“decisions, in the 2nd volume of Morley’s “ Digest, ” seems the 
“foundation of this practice. Itis obvious, however, that it might 
“be unreasonable to require such proof from one not an original 
"party after a lapse of time and enjoyment and apparent acquies- 
“cence; consequently, if, as is the case here as to part of the charge, 
“it be created by substitution of a new security for an older one, 
“ where the consideration for the older one was an old precedent 
“ debt of an ancestor, not previously questioned, a presumption of 
“the kind contended for by the appellant would be reasonable.” 
Then, their Lordships refer to the facts of the particular case which 
we will not dwell upon; and in a recent case of this Court Sarat 
Chandra Banerjiv. Bhupendra Nath Bose (1), Sir Francis Maclean, in 
delivering the judgment ofthe Court upon aquestion similar to that 
which has been raised in the present case, referring to the passage 
quoted by usfrom thejudgmentof theJudicial Committeein thecase 


of Hanuman Pershad, observed as follows:—“ In the present case, ` 


there was a clear representation by the executors that they were 
selling the property to clear the debts and liabilities of theestate, and 


(1) (1897) I. L. R. 25 Cale, 108. 
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that, in the opinion of the Privy Council, is prime facie evidence as 
to the necessity for the loan. It is, in fact,an admission by a Hindu 
executor as to the object and necessity for which the money was 


_being raised. We must, therefore, ask the learned Judge to consider 


whether, on the face of these recitals, there is not prima-facte 
evidence in favour of the defendants’ case, and if so, that would be 
sufficient to shift the onus and throw it upon the plaintiff to show 
that there was no necessity for raising this loan.” 


Without committing ourselves tosaying that, in every caseof the 
kind, the recital of necessity in a deed executed by a Hindu female, 
possessed only of qualified powers, is prima-facte evidence that the 
necessity did exist, so that the onus of proof would thereupon be 
shifted upon the opposite side, it is sufficient for us to say, in the 
present case, that, having regard to the lapse of time betweenthe 
date of the grant in question and the date of the institution of the 
suit, asalso the conduct of all the parties concerned, the defendants 
have clearly madeout a primd-factecase which would shift the onus 
of proof upon the plaintiff. He had, we think, to prove, by the pro- 
duction of his books, and other zemindari papers belonging to the 
estate, that Hemlata Chowdhrani did dot, as a matter of fact, obtain 
money in tho year 1837 in the manner alleged. But he has given 
absolutely, no proof as to that matter, and, we may add that all the 
circumstances to which we have referred indicate, to our minds, that 
the putni was granted for legal necessity, and that both Brajeswari 
and Ban wari Lal understood it to be so. If that is the right view to 
take, it is obvious that the plaintiff, the son of Banwari Lal Roy, is 
not now in a position to set aside the putni. * * * * 


Upon these grounds, we think that the decree of the Court below 
is erronecus and that itshould be reversed. We, accordingly, set 
it aside, and dismiss the plaintiff's suit, with costs in both’Couris.” 


The judgment of their Lordships was delivered by 


Lord Dayvey.—The material facts of this case are as follows. 
In the early part of the last century Krishna Sunder Roy, was the 
owner of certain Zemindaris. Shortly after his death bis widow, 
Hemlata Chowdhrani, under a power given to her by Krishna Sunder 
Roy, adopted Gour Sunder Roy, who wasin possession of the estate 
until his death in February 1884. Gour Sunder Roy also died 
childless and his widow, Brajeswari, succeeded him as his heiress. 


By an anumatipatra executed by Gour Sunder Roy shortly 
before his death he empowered his widow, with the consent of his 
mother Hemlata, adopt a son. This document contains expres- 
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sions of confidence in Hemlata, in whose name the properties were 
registered, and directed that her name should continue to stand 
registered and she should have control as long as she lived. In 
the year 1846 Brajeswari, under the power given to her by her 
late husband, adopted Banwari Lal Roy, who thereupon became 
the heir and saccessor in title of his adoptive father Gour Sunder 
Roy. Hemlata died in the year 1848. 


On the 8th August 1887: Hemlata purported to grant to 
Mukunda Chandra Bhowmick certain Mouzabs including Kharam- 
kuri, Chuck Haripur, and Banomalikuri (the two former of which 
are the properties now in suit) ona permanent putni tenure in 
consideration of the payment of Rs. 1,000 and of an annual rent 
of Rs. 351. The Kobala contains a statement that the Zemindari 
had then been put up (i.c., advertised) for sale six days later for 
arrears of the sudder revenue, and the grantor was unable to 
secure money to pay the entire sudder revenue and the zemindari 
could not be saved unless the revenue was paid. 


Banwari Lal attained his majority in or about the year 1856. By 
an ekrarnana dated the 12th August 1857 it was agreed that a 10 
annas share of the estates should remain in Banwari Lal’s Khas 
possession and a 6 annas share should remain in the possession of 
Brajeswari for her life. The copy of this instrument, executed by 
Brajeswari, contains the following passage, according to the amend- 
ed translation given in the judgment of the High Court:—‘‘with 
regard to any permanent settlement that Hemlata Chowdhrani, 
- during the period of her possession, made beyond her own powers, 
the expenses that may be incurred in your setting it aside, you 
shall pay such expenses on account of the mahals included in your 
saham, and you shall enjoy the whole profits of the same, and I 
shall pay the expenses incurred on account of the mahals includ- 
ed in the saham possessed by me, and, according to the conditions 
made above, I shall get the entire profits of the same till the end 
of my life.” . Š 


The ekrarnama was followed by a butwara or partition. The 
mouzah Bonomalikuri was allotted to Banwari Lal and the mou- 
zaus in suit to Brajeswari. Banwari Lal subsequently took forcible 
possession of mouzahBanomalikuri,and theputnidars appear to have 
acquiesced in his so doing. The exact date on which this resump- 
tion took place is leftin some obscurity on the evidence, but their 
Lordships see no reagon to dissent from the finding of the High 
Court that it was shortly after tbe execution of the partition. An 
apportioned rent of Rs. 242 odd appears to have been paid to 
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Crvru Brajeswari in respect of the mouzshs in suit until her death which 
1905 took place on the 10th July 1894; Banwari Lal died in 1880, and 


Baromi Roy was succeeded in title by his adopted son and heir, the present 
y. Appellant. The Respondents are the successors in title of 
J agat chee Mukunda Chundra Bhowmick, the original putnidar. The present 

parte suit was commenced by the Appellant, on the 13th September 
1897, to recover from the putnidars mouzahs Kharamkuri and 
Chuck Haripur. The material issues were the second: Is the 
plaintiff’s suit barred by limitation? andthe fifth: Is the lease 


binding on the plaintiff ? 


The Subordinate Judge held that the cause of action arose only 
on the death of Brajeswari, and that the putni in suit having been 
granted by Hemlata, whose interest in the estate was limited, was 
not binding on the Appellant. In accordance with these findings 
he made a decree, dated the 2nd August 1898, in favour of the 
Appellant for recovery of the properties in suit with mesne profits 
and costs. 


On appeal by the Respondents, the High Court of Bengal revers- 
ed this decree, and by their decree, dated the 3rd July 1202, the 
Appellant's suit was dismissed with costs. Hencethis appeal. The 
learned Judges differed from the Subordinate Judge in both of the 
grounds on which his decree was based. They held that the suit 
should have been instituted at latest wthin 12 years of the date on 
which Banwari Lal attained his majority. The learned Judges also 
held that there was sufficient prima facte evidence, which had not 
been rebutted, to show that the putni had been granted under such 
circumstances of legal necessity as would make it binding on sub- 
sequent owners of the estate, in accordance with tho judgment of 
this Board in Hunuman Pershad v. Manragy Kunwari. Their 
Lordships will shortly state their reasons for agreeing with the 
learned Judges that the suit is barred by limitation. Hemlata had 
no estate in the property in question. On the most favourable view 
for the Appellant she granted the putni as manager of the estate 
for Brajeswari, the then legal owner. If the putni was void, the 
period of limitation ran from the date on which it was granted un- 
der Reg. II of 18038, as amended by Reg. II of 1805, which was 
then in force. But if it was voidable only by Brajeswari’s succes- 
sor, the right of action arose on the adoption of Banwari Lal, and 
time would begin to run against him from the date when he attain- 
ed his majority in 1856. Under either Reg. II of 1808 or Act XIV 
of 1859, time ran from the date when the causeof action arose. 


(1) (1856) 6 Moo. I. A. 893, 


Vou. I.) PRIVY COUNCIL. 329 


As their Lordships are of opinion that the suit is barred by 
limitation, it is not necessary to express an opinion on the question 
whether the putni was in law binding’ on the Appellant. But their 
Lordships must not be understood as throwing any doubt on the 
soundness of the principle laid down in the case of Hunwman 
Pershad v. Manraj Kunwart. It remains only to notice an argu- 
ment addressed to their Lordships to the effect that the proper in- 
ference from the facts proved was that a new agreement, in the 
nature of a compromise, was made between Banwari Lal and the 


putnidars that Banomalikurishouldberesumed by Banwari Lal and * 


the putnidars should be allowed to retain Kharamkuri and Chuck 
Haripur ona new tenure at the apportioned rent for the life of 
Brajeswari. The short and sufficient answeris that there is no evi- 
dence of any such new agreement. Tarak Chandra Bhowmik, one of 
the original defendants, iù his evidence says that they had been in 
possession of the property in putni right since 1244 (1837) under 
the Kobala executed by Hemlata, and he was notasked any question 
in cross-examination a8 to the supposed new agreement and no 
issue was settled respecting it. The proper inference from the re- 
ceipt by Brajeswaviof a reduced rentafter the partition between her 
‘and Banwari Lal is that it was an apportioned rent agreed to 
between her and the putnidars. Their Lordships will therefore 
humbly advise His Majesty that the Appeal should be dismissed. 
The Appellant will pay the costs of it. 


M. K. M. Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Geidt and Mr. Justice Mookerjee. 


KORBAN MOLLA AND ANOTHER 
v. 
RAJA SRINATH ROY AND OTHERS. * 


Criminal Procedure Code (dct V. of 1898)—Sec. 145—Jurisdiction, local 
limits of— Subject of disputes, situtated partly within and partly without the local 
limits of a Mugistrate's jurisdiction. 

Sec, 145 of the Code of Criminal Procedure gives power to a Magistrate to 
institute proceedings under the section in regardto any land or water or the 
boundaries thereof, within the local limits of his jurisdiction, 


* Oriminal Revision No. 966 o! 1904 against the order of N. Bhattacharyya, 
Esg., Deputy Magistrate of Faridpur, dated the 4th August 1904. 
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Where therefore, a jalkar, the subject of proceeding under Sec. 145 
Criminal Procedure Code is situate partly within and partly without the local 
limits of a Magistrate’s jurisdiction, the order of the Magistrate with regard 
to that portion of it which lies outside it is ultra vires. 


Proceedings having been taken with regard to the jalkar asa whole, the 
entire order should be set aside, 


Ishan Chandra Dass v. Garth (1) followed. 


Rule obtained by the Second party. 


Application for quashing proceedings under Sec. 145, Criminal 
Procedure Code. 


On a police report dated the 29th july 1904, Mr. N. Bhatta- 
charyya, Deputy Magistrate of Faridpur, drew up proceadings under 
Sec. 145 Criminal Procedure Code in respect of a jalkar situated 
partly within the District of Dacca and partly within the District 
of Faridpore. The Second party thereupon moved the High Court 
and obtained this rule upon the District Magistrate of Faridpur 
and upon the first, third and fourth parties to the proceeding 
to show cause why the proceedings under Sec. 145 Criminal Pro- 
cedure Code should not be quashed or in the alternative why the 
same should not be transferred to the District of Dacca. 


The standing Counsel (Mr. S. P. Sinha) with him Babu 
Surendra Nath Guha in support of the Rule. 


Babu Lalmohun Doss and Babu Atulya Churn Bose shewed 
cause. 


The Judgment of the Court was delivered by 


Geidt J.—The learned counsel for the petitioner has confined 
his argument in support of this Rule solely to the ground that 
the property in respect, of which proceedings have been taken 
under Sec. 145 is not situated wholly within the district of 
Faridpur. 


Tt appears from the Deputy Magistrate's explanation that three- 
fourths of the galkar lies within the Faridpur District and one- 
fourth within the Dacca District. Now, Sec. 145, gives tho Magis- 
trate power to institute proceedings when he finds that a dispute 
likely to cause a breach of the peace exists concerning any land or 
water or the boundaries thereof within the local limits of his juris- 
diction. It would therefore appear that the Deputy Magistrate's 
orderinregardto thejalkar, stany ratetothat portion of it which lies 
withoutthe district of Faridpur, was ultra vires andhe should have 
confined his proceedings to that portion whichlay within his district. 


(1) (1901) I. L. R. 29 Calo. 885. 
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this.is the right view of tho matter is confirmed by the case 
of Ishan Chunder Dass v. Garth (1). 


Proceedings have been taken with regard to the jalkar as a 
whole, we must therefore, set aside the entire order. If the 
Deputy Magistrate finds that there is a dispute likely to cause a 
breach of the peace with regard to that portion of the jalkar which 
is situated within the Faridpur District, it will be open to him to 
take proceedings with regard to that portion. 


H. P. C., M. N. M. Rule made absolute. 
(1) (1901) I. L, R. 29 Calo, 885. 


Before Mr. Justice Henderson and Mr. Justice Geidt. 


RAJENDRA NARAIN ROY AND OTHERS 
Y: 
MOHAMMAD ARZUMAND KHAN CHOWDHURY 


and 
MOHAMMAD ARZUMAND KHAN CHOWDHURY 


v. 
RAJENDRA NARAIN ROY AND OTHERS.” 


Criminal Procedure Oode (Act V. of 1898)—Secs. 145, 146 cl. (1), and 148— 
Actual possession, dispute as to—Possession of different portions—Cosis, discre- 
tion as to—High Court, power of, to revise order as to costs. 


Where, a Magistrate finds that both parties were at the time of the order 
under Sec. 145 (1) Or.P.C. realising rents from some of the raiyats of the 
village, his finding must mean that both parties were in possession, cach of 
different portions of land, and in such a case it is not open to him to decide 
that neither party was in possession and to act under Sec. 146, ol. (1) of the 
Oriminal Procedure Code. 


The intention of the Legislature in such proceedings is to maintain the 
status quo. 

A wide discretion as to costs is given to s Magistrate by Seo. 148 (3), and 
under the present Code of Criminal Procedure, the High Court has no power 
in revision to interfere with his exercise of that discretion. 

The practice of awarding in proceedings under Sec. 145, Or. P, Code, 
additional costs for extra fees and travelling and other expenses of a like 
nature, incurred by reason of bringing pleaders or counsel from & distance 
condemned. 


* Criminal Revision Nos. 6 and 58 of 1805, against the order of B. De Esq. 
District Magistrate, Malda, dated the 5th October 1904, 
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Applications by both the parties to a proceeding under 
Sec. 145 Cr. P. C. for setting aside an order under S. 146 el. (1) 
Or. P. Code passed by the District Magistrate of Malda. 5 

On a Police Report dated the 13th June 1904, proceedings. 
under Sec. 145 Cr. P. Code were instituted against the two con- 
tending parties in respect of two villages Aktail and Darajpur. 
The first party, Rajendra Narain Ray and others, admitted the 
two villages to be the property of the second party Mohammad 
Arzumand Khan Ohowdhry, but claimed to be in adverse posses- 
sion for 30 or 40 years by collecting rents and cutting down trees. 
The second party asserted that he and his co-sharers were in 
possession of the said two villages, and that the first party wore 
trying to oust them, 

The District Magistrate found the second party to be in pos- 
session of Darajpore and made an order retaining them in posses- 
sion until evicted therefrom in due course of Jaw. * With regard 
to Aktail he made an order under Sec. 146 cl. (1) attaching it, 
until a competent court should determine the rights of the parties 
to it. He also directed the first party to pay Rs. 600 as costs to 
the second party. 

Each party moved the High Court for setting aside the order 
under Sec. 146 el. (1) C. P. Code, whilo the first party also applied 
for setting aside the order as to costs. Thereupon two rules were 
issued which were heard together. 

In Rev. No. 6 of 1905.— 


Mr. W. Jackson and Babu Kally Kissen Sen for the Petitioners 
(First Party). 


. Babu Joy Gopal Ghosha for the Opposite Party cand peasy 
In Rev. No, 58 of 1905. 
Babu Joy Gopal Ghosha for the Petitioner (Second Party), 
Babu Kally Kissen Sen for the Opposite Party (First Party). 
C. A. V. 
The Judgment of the Court was delivered by. 


. Henderson J.—These two Rules were heard together. They 
arise out of a proceeding under section 145 Cr. P. O. instituted in 
respect of two Mouzahs Aktail and Darajpore. With regard to 
the former the Magistrate madean order under Section 146 (1) 
attaching it, until a competent court should determine the rights 
of the parties to it, and he directed that each party should bear 
their own costs. 


With regard to the other, he found that it was in possession of 
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the second party, and be made an order retaining them in possession 
until evicted therefrom in due course of law. 


Both parties complain of the order at aching Mouzah Aktail, 
and each obtajned a Rule on the ground that the Magistrate had 
in his judgment found that both parties were in possession of the 
Mouzah and therefore he was not competent to attach the land 
under section 146 (1) which applies only where the Magistrate 
decides that none of the parties were, at the time referred to in 
the section, in possession, or when he is unable to satisfy himself 
as to which of them were then in possession. It is necessary, 
therefore, to consider what has really been found by the Magis- 
trate as to possession, for the finding is not altogether clear. Both 
parties, it should bementioned, claimed to bein possession through 
the raiyats by the collection of rents, and the Magistrate very 
rightly considered that the case must “ be decided upon the test 
of the collection of rents from the raiyats.” In terms, he found 
that both parties were at the time of the order under section 
145 (1), realizing rents from some of the raiyats of the village, 
but he went on to say, that he therefore decided that neither 
party was in actual and undisputed possession of the Mouzah, 
and accordingly he made the order attaching the Mouzah. 


The possession contemplated by Section 145, and as to which 
the Magistrate was called upon to decide, is actual possession of 
the subject of dispute. The power or competency of the Magis- 
trate to interfere depends on the very fact that the possession of 
the land in question is in dispute. So that in no case can it 
be said that any one is in undisputed possession, unless, indeed 
the proceedings have been instituted under an entire misapprehen- 
sion as to there having been a dispute. It seems to us, therefore, 
that the Magistrate has really found that both parties are in 
possession, and that section 146 (1) did not apply to the special 
circumstances of the case. It was possible for him to have found 
what particular holdings were in possession of each party, 
though this might have entailed a somewhat special, and perhaps 
lengthy enquiry, but it was not open to him, after finding, as he 
did, that each party was in possession of different portions of the 
land, to decide that neither party was in possession, for that is to 
decide contrary to the facts found.* The intention of the Legisla- 
ture is obviously to maintain the status guo. Under these circum- 
stances we consider that the order attaching the Mouzahs must 
be set aside. 


* Ses in this connection the case of The Katras-Jherriah Coal Company 
v, Sibkrista Daw I. L, R., 22 Cale. 297—Rep. 
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The rule obtained by the first party also dealt with the order 
directing them to pay Rs. 600 as costs to the other party.. In the 
explanation submitted by him, the Magistrate has explained the 
method by which the costs were assessed. The entire costs in- 
curred by the 2nd party amounted, he said, to Rs. 8546, and in as 
much as the area of Darajpore was one-sixth of the total area in 
dispute, he granted them roughly one-sixth of that amount or 
Rs. 600. A wide discretion as to costs is given toa Magistrate 
by section 148 (8) and under the present Code, this court has no 
power in revision to interfere with his exercise of that discretion. 
Our attention has been drawn to the fact, that out of the sum of 
Rs. 3,546, Rs. 2,000 represent fees, at the rate of Rs. 200 per day 
paid to a pleader brought from Faridpur to the District of Malda, 
where the disputed land is situated and where the enquiry took 
place. Moreover the costs said to have been incurred included 
4 days travelling, and other expenses paid to that pleader. We 
desire to point out for the guidance of Magistrates that in our 
opinion additional costs incured for extra fees and travelling and 
other expenses of a like nature, incurred by reason of bringing 
pleaders or counsel from a distance, ought not to be allowed. 
Otherwise a rich party, by the employment. on high fees of plead- 
ers or counsel from a distance, might have the effect of prevent- 
ing a poorer party taking part in the proceedings, lest he might, 
in the case of an adverse finding, have to pay an enormous bill 
of costs incurred by his opponents. We are not in a position 
however to disturb the order as to costs in the present case. 


H. P. C., M. N. M. Rule made absolute. 


Before Mr. Justice Henderson and Mr. Justice Geidt. 


AMINULLA SERANG 
v. 
P. M. GUHA. * 


Oriminal Procedure Oode (Act V of 1898)—s. 188—affence committed on 
a journsy—where triable— Meaning of the words ‘ that journey’ — Venue. 

The only Courts competent to try the case of an offender in respect of an 
offence committed on a journey, are the Courts through or into the local limits 
of whose jurisdiction the offender in the course of the journey he was per- 
forming passed at the time the offence was committed, 


* Criminal Revision No, 74 of 1905 against the order of Babu R. A, N., 
Singh, Police Magistrate of Sealdah, dated the 7th January 1905, 
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The journey referred to in the first part of section 183 of the Code of 
Criminal Procedure is the journey which the offender is in the course of per- 
forming ; and the words ‘ that journey’ at the end of the seotion refer to the 
same journey. 


Rule obtained by Aminulla Serang, accused. 


The charge against accused was one under Sec. 280. I. P. Code 
of rashly navigating a vessel so ag to endanger human life. 


The complainant Mr. P. M. Guha had taken a through ticket 
from Sealdah, a terminus of the E. B. S. Railway to Kadirpur, 
a Steamer Station on the Padma. On the 16th October 1904, 
whenhe had got down into a boat after leaving the Steamer 
‘Vulture,’ the accused who, was the Serang of the said Steamer 
started the Steamer before the boat could be at a safe distance, 
the result being that the boat was capsized and the com- 
plainant was thrown into the river Padma and some articles 
of his were lost and could not be recovered. The complainant 
thereafter applied for and obtained asummons before the Police 
Magistrate of Sealdah, against the accused for having committed 
an offence under s. 280 I.P.C. The accused thereupon moved 
the High Court and obtained a Rule to show cause why the 
proceedings should not be quashed on the ground that the Police 
Magistrate of Sealdah had no jurisdiction to enquire into or try 
the offence, the same having boen alleged to have been committed, 
outside the local limits of his jurisdiction. 


Mr. B. C. Mitter (instructed by Messrs. Morgan and Co.) for 
the petitioner. 


Mr. P. L. Roy (with him Mr. S. C. Roy and Babu Hem 
Chandra Sen) for the opposite party. 


The judgment of the Court was delivered by 


Henderson J.—In this case it appears that the complainant 
having travelled from the Sealdah Station by the Eastern Bengal 
State Railway to Goalundo and thence by steamer from Goalundo 

.to Kadirpur in the district of Dacca left the steamer. He then 
returned to the steamer in a boat and his boat was swamped by 
the steamer as it left the bank to proceed on its journey. The 
result was that he was thrown into the water and certain of his 
property was lost. He then filed a complaint before the Police 
Magistrate of Sealdah charging the petitioner who was the Serang 
of the Steamer under sec. 280 I. P. ©. with raghly navigating the 
vessel so as to endanger human life. 
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It has been contended that the Magistrate of Sealdah has no 
jurisdiction to entertain the complaint. On the other hand, it is 
said that Sec. 188 of the Criminal Procedure Code confers jurisdic- 
tion upon the Magistrate. That section provides that “an offence 
committed whilst the offender is in the course of performing a 
journey or voyage may be inquired into or tried bya Court through 
or into the local limits of whose jurisdiction the offender, or the 
person against whom, or the thing in respect of which, the offence 
was committed, passed in the course of that journey or voyage.” 


It seems to us that the journey referred to in the first part of 
the section is the journey which the offender is in the course of 
performing ; and the words “‘ that journey” at the end of the sec- 
tion refer to the same journey. 


Now, it is clear that the journey which the offender, that is, the 
Serang, was performing at this time was the journey between 
Goalundo and Kadirpur or Goalundo and some place beyond 
Kadirpur because apparently his journey had not been completed 
on reaching Kadirpur. The only Courts that would have jurisdic- 
tion to try this case would be the Courts through or into the 
local limits of whose jurisdiction the offender in the course of that 
journey passed. 

It is clear, therefore, that the Police Magistrate of Sealdah 
had no jurisdiction. The Rule granted to show cause why the 
proceedings pending before him should not be quashed, must be 
made absolute. 


H. P. C. ; M. N. M. Rule made absolute. 
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Before Mr. Justice Harington and Mr. Justice Mookerjee. 


SURJIRAM MARWARI AND ANOTHER 
v. 
BARHAMDEO PERSAD AND OTHERS.” 


Morigages, right of-—Throwing entire burden on portion of the security, 
releasing remainder, illegal.—Acknowledgment by mortgagor of prior mort- 
gage, effect of, on puisne mortgagee, before acknowledgment,—Revival of mort- 
gage afier satisfaction by conveyance, when allowable—Limitation runs from 
revival—Oivil Procedure Oode (Act XIV of 1882), Sec, 18, Expl, IE.—Con- 
structive res-judtcata, when not aplicable.—Subdject smatier, not tdentical— 
Res-judicata, how determined—Reference to judgment and pleadings, 

It is not open to a mortgagee to throw the burdon of the entire debt 


upon a portion only of the mortgaged property and release the remainder on 
the ground that it is subject to prior charges. 


Per Mookerjee J.—An aknowledgment by the mortgagor in favour of o 
prior mortgagee does not preclude a puisne mortgagee whose title accrued 
before the acknowledgment was given, from relying on the Statute of 
Limitation as & bar, 


Per Harington J.—Quore, whether an acknowledgment so given may not 
be operative as against a puisne mortgagee. 


Per Mookerjes J.—When a mortgagee takes & conveyance of a portion of 
the mortgaged property in satisfaction of his claim, if the conveyance subse- 
quently proves to be inoperative, the mortgage debt is revived and may be 
enforced by suit. The period of limitation for such a suit runs from the date 
of the revival of the cause of action. 


Where in a suit to enforce a second mortgage, the first mortgages is made 
a party but no relief is claimed against him, it is not necessary for him to set 
up his prior mortgage, and his omigsion to do so does not bara subsequent 
suit to enforce his security, under Expl, II sec. 18, Civil Procedure Code. 


The scope of a suit, bya second mortgagee to enforce his security, explained. 


The doctrine of construotive res-judicata laid down in Expl. IL Seo. 13, 
Civil Procedure Code does not apply unless the identity of the subject matter 
of the two suits is clearly established. To datermine whether a suit is barred 
by the principle of res-judicata, reference must be made, not merely to the 
deoree but algo to the judgment, and if need be, to the pleadings in the 
previous case. 


Appeal by the Defendants. 


Suit for possession, and in the alternative, for ‘enforcement of 
mortgage. 


* Appeal from Original Decree No. 74 of 1900 against the decree of Babu 
Jogendra Nath Ghose, Subordinate Judge, Monghyr, dated the 22nd September 
1899. 
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Thefacts and arguments appear sufficiently from the judgments, 

Babus Dwarka Nath Chakravarts and Joy Gopal Ghosha for 
the Appellants. i 

Dr. Rash Behary Ghose and Babu Jogesh Chunder Dey for the 
Respondents. . C. A. V. 

The following judgments were delivered :— 


Harington J.—In this case the Appellants are Defendants 
Nos. 47 and 49. The plaintiffs respondents obtained a decree for 
Rs. 9,843-12 and interest, with a declaration that if Rs. 2,995 
out of that sum was not paid with interest to the plaintiffs within 
six months, the plaintiffs should be entitled to realize that sum by 
auction sale of 4 dams 1 cowri of Altamga and by auction sale of 
certain other property. Further the decree expressly stated that 
this share of Altamga was not included in 12 dams 12 cowries: 
the property of other defendants against whom the suit was 
dismissed. 


The appellants defendants claimed 4 dams of Altamga pur- 
chased in execution of a mortgage decrbe on a bond of 1880, also 
claiming */ith of 16 dams of Altamga under two mortgage bonds 
of 1884 on which decrees were obtained in 1896. 


The facts so far as they are necessary for the determination 
of this appeal are that in 1880 the defendants 1st party and their 
ancestors executed a mortgage for Rs. 2,995 over (inter alia) 16 
dams 10 cowries of Altamga in favourof the plaintiffs’ ancestors. 


In order to pay off this mortgage and to discharge a debt due 
to one Dip Singh, the mortgagors sold to the mortgagees 10 dams 
10 cowries of Altamga and put the mortgagees into possession of 
the property. : i 

The mortgagors undertook to clear off prior encrumrances 
within two months, and executed an Ekrarnamah under which 
they mortgaged a number of properties to secure the mortgagees 
(purchasers) against any loss they should sustain by being called 
on to pay off earlier encumbrances. 


The plaintiffs allege that they were dispossessed in 1892 of the 
16 dams 10 cowries sold to them and say that the defendants 
second party are the subsequent mortgagees and purchasers of 
the property in question. 

The points argued on behalf of the appellants were, (1) that 
the plaintiff was not entitled to a decree against the 4 dams 1 
cowri of Altamga after releasing the other shares comprised in his 
mortgage. 
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(2) That the plaintiffs who were parties to the suit in which 
the appellants got their decree ware bound in that suit to set up 
their mortgage. 


(3) That the appellants have a priority over the plaintiffs. 


(4) That the plaintiffs’ suit was barred by limitation, and 
lastly, that the suit was bad for misjoinder. 


The last point, which had no substance in it, was not pressed. 

In my opinion the first contention of the appellants is well 
founded. The property comprised in the mortgage consisted of 
16 dams 10 cowries and a fraction more of Altamga and 5 dams 
.8 cowries, a fraction more of Ind, and on this property, Rs. 2,995 was 
charged. The learned Judge was of opinion that the plaintiffs had 
exercised their option of avoiding the Kobala, and were entitled to 
fall back on the mortgage but in giving a decree for Rs. 2,995 on the 
mortgage, he has directed that if it be not paid with interest 
amounting altogether to a total sum of Rs. 9,646--8 within 6 months, 
the plaintiffs may realize it by selling 4 dams 1 cowri of Altamga, 
and 8 dams 18 cowries of Ind. This works a hardship on the 
purchasers of the particular shares of the property comprised in 
the mortgage over which the judge has thought proper to give a 
mortgage decree. The learned Vakil for the respondents contends 
that ib was open to the plaintiff to realise his claim with respect 
to any of the other shares if he thought proper, and that the prior 
encumbrances were not necessary parties in the suit as there was 
no claim to redeem. 


Now, if the mortgaged property had never passed out of the 
hands of the mortgagors, and the plaintiffs had sued on their 
mortgage, the plaintiffs would not have been entitled to frame 
their suit against a small portion only of the mortgaged property. 
The mortgagors could have contended that the remedy must be 
sought against the whole of the mortgaged property because they 
had not agreed that the debt should be allocated to anything 
except the property comprised in the mortgage. 


Why should the plaintiffs be entitled to throw the burthen of 
the whole mortgage debt on the share purchased by the present 
appellants ? Noauthority has been cited in support of the proposi- 
tion that they are so entitled, and it would be obviously unjust 
to the purchasers of the 4 dams share to hold that the mort- 
gagees might, at their pleasure, throw the whole debt on the 
4 dams only out of the whole property comprised in the 
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mortgage. It is argued that the other shares had been mortgaged 
up to their full value under prior mortgages. Even if that were 
so, I do not think it entitles the mortgagee torelease them. The 
purchaser of the 4 dams of Altamga is not bound by the opinion 
of the mortgagee: he is entitled to say“ let all the property 
comprised in the mortgage be put up to sale,” such parts of it as 
are encumbered by previous mortgages being sold subject to 
those mortgages. They may or may not command price in 
excess of the amounts previously charged on them, at any rate 
the mortgagee cannot bind the mortgagor by assuming that they 
will not. 


I think, therefore, that the decree, as it now stands, must be 
set aside, inasmuch as it throws the whole mortgage debt on a 
small portion only of the mortgaged property. 


It being necessary to set the decree aside, it becomes unneces- 
sary to distuss the other questions as to whether the prior mort- 
gagees were bound to set up their prior mortgages, and the question 
of limitation. The latter point raises a question of some difficulty. 
I am however inclined to think that the admission in the 
Ekvarnamah is sufficient to bar the Statute. Ido not think that it 
was necessary for the prior mortgagees to set up their mortgages 
in the suit because it was not framed in a way in which any judg- 
ment could have been given so as to affect the prior mortgages. 
There was no claim to redeem and the plaintiff's interest in the 
property was subject to the prior charges. The prior mortgages 
were therefore not interested in the mortgaged property, what was 
mortgaged to the plaintiff being what was left, after the interest 
of the prior mortgagees had been created. 


In my opinion the appeal must be allowed ; and the suit dis- 
missed so far as it affects the appellants, with costs. Hearing fee 
15 gold mohurs. i 


Mookerjee J.—I agree with my learned brother that the 
decree made by the Subordinate Judge, in so far as it affects the 
appellants must be reversed, and the suit digmissed as against 
them. 


The property in dispute in this appeal is Mouzah Barhi, Taruf 
Ram Charan Ram Sen, which bears Towzi No: 8261 of the 
Monghyr Collectorate, and has been . briefly described for the 
purposes of these proceedings, as the Altamga. The first party 
defendants were proprietors of this property, to the extent of 16 
dams 10 cowries share. The transactions under which the 
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plaintiffs claim to have acquired an interest in this property, 
which they sought to enforce in the Court below in the present 
action, are as follows: 


(1) A mortgage in favour of the plaintiffs, in respect of 16 
dams 10 cowries share of Altamga, dated the 27th January 1880. 


(2) A mortgage in favour of Dipan Singh, in respect of 8 
dams share of Altamga, dated the 29th November 1881. 


(3) A mortgage in favour of the plaintiffs, in respect of 16 
dams 10 cowries share of Altamga, dated the 8th April 1888. 


(4) A conveyance in favour of the plaintiffs, in respect of 10 
dams 10 cowries share of Altamga, dated the 17th March 1886. 


The consideration for the conveyance was applied to discharge 
the debt due under mortgages (1) and (3), but the charge created 
thereby was expressly kept alive. The vendors further engaged to 
discharge all other liens subsisting at the timeon the share conveyed 
including mortgage (2), and covenanted to indemnify the purchasers 
if they were obliged to satisfy any such charge. The deed also 
reserved liberty to the purchasers to cancel the sale, if the liens 
which the vendors had undertaken to discharge were not satisfied 
within a period of two months. On the Ist June 1886, the vendors 
executed an Ekrarnoama in favour of the purchasers by which cer- 
tain properties, with which we are not concerned in this appeal, were 
hypothecated as security for the due performance of their under- 
taking to discharge prior incumbrances. 


The transactions under which the appellants claim to have 
acquired an interest in the preperty in suit, are as follows:— 


(1) A mortgage in favour of the appellants, in respect of 4 dams 
share of Altamaga, dated the 6th June 1881. 


On the 28th May 1894, the appellants obtained a decree on this 
mortgage in a suit to which the preseut plaintiffs were made parties 
as puisne incumbrancers. This decree was executed, the mortgaged 
4 dams share of Altamga was sold, and purchased by the appellants 
on the 11th December 1894, the sale was confirmed on the 12th 
January 1895, and the sale-certificate was issued and possession 
delivered by the Court on the 6th February 1895. 


(2) & (8). Two mértgages in favour of the appellants, each 
of which coverd 1 dam 12 cowries share of Altamga, dated some 
time in October or November, 1883. 


On the 18 April 1896, the appellants obtained two decrees 
on the basis of these two mortgages. 
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Orva The plaintiffsalleged in the Court below that they have not been 
1905 able to obtain possession of the 10 dams 10 cowries share of 
Altamga covered by their conveyance of the 17th March 1886, 
because the charges which their vendors undertook to satisfy have 
not been paid up, and in execution of decrees obtained by some of 
Mookerjee J. the mortgagees, portions of the property have been sold up and 
a purchased by the second party defendants including the present 
appellants. Theplaintiffs accordingly prayed for recovery of posses- 

sion of as much share of Altamga as might be available, for 

realisation of the proportionate price of the remainder by enforcing 

thecharge created in their favour bythe Ekrarnama of the 1st June 

1886, and, in the alternative, for a decree on the footing of the 

mortgages intended to be kept alive by the conveyance ofthe 17th 

March 1886. When the case came on for trial, however, they 

abandoned their claim in respect of 12 dams 12.5 cowries share of 

Altamga, which they released in favour of some of the defendants 

who ave alleged to hold prior charges thereon; the result was that 

only 3 dams 17.5 cowries share of Altamga was left available for 

satisfaction of the plaintiffs’ claim. The learned Subordinate Judge 

held thatthe Plaintiffs were not entitled to a decree for possession on 

the basis of the conveyance, inasmuch as they had exercised the 

option vested in them of cancelling the saleby reason of the failure 

of their vendors to discharge subsisting encumbrances. This con- 

clusion has not been attacked on behalf of either the appellants or 

the respondents in this Court, and must accordingly be accepted 

as well-founded. The Subordinate Judge, then proceeded to make 

a decree in favour of the plaintiffs, entitling them (1) to recover the 

consideration for the conveyance by sale of the properties mort- 

gaged by the Ekrarnama, or, in thé alternative, (2) to recover the 

money due under the mortgage ofthe 27th January 1880 by sale of 4 

dams .5 Cowries share of Altamga. The propriety of the first 

alternative relief granted by this decree, is not questioned before 

us, as the appellants do not claim to be interested in any of the 

properties mortgaged by the Ekrarnama. The second alternative 

relief granted by the decree, however, affects the share of Altamga 

held by the appellants, and, is challenged by them on four grounds, 

namely firstthat the plaintiffs’ mortgage of the 27th January 1880 

is not entitled to priority over the appellants, mortgage of the 6th 

June 1881, as it had been merged in the conveyance of the 17th 

March 1886 ;secondly, that inasm uch as the Money secured by the 

mortgage of the 27th January 1881, was repayable on the 15th 

January 1981, thepresent suit, instituted on the 16th March 1898, 


Surjiram Marwari 
v. 
Barhamdeo Persad. 





` 


844 THE CALCUTTA LAW JOURNAL [Vou I 


oe Act which—I quote only so much of the section as is necessary 
1905 for the present purpose—provides as follows : “If before the 
Ppa expiration of the period prescribed for a suit, in respect of any 


Surjiram Marwari ; s Asi ; 
property or right, an acknowledgment of liability in respect of 


v. 
Bathamdeo Persad. such property or right has been made in writing, signed by the 
Mookerjee J. party against whom such property or right is claimed, or by 
T some person through whom he derives title or liability, a now 
period of limitation according to the nature of the original liability 
shall be computed from the time when the acknowledgment was 
so signed.” I shall now examine the applicability of this section 
toa case like the present, in which a first mortgagee sues the 
mortgagor and second mortgagee, and relies upon an acknowledg- 
ment given by the mortgagor after the title of the second mort- 
gagee had been created. So faras the right to enforce the 
security against the second mortgagee is concerned, there is 
clearly no acknowledgment of liability by the party against whom 
the right is claimed. Is there, then, an acknowledgment of 
liability by some person through whom the party against whom 
the right is claimed, derives title or liability ? It is argued on behalf 
of the respondents that the second mortgagee derives his title or 
liability from the mortgagor, and, that, consequently, an acknowl- 
edgment by the mortgagor in favour of the first mortgagee, 
is operative against the second mortgagee, no matter whether 
such acknowledgment was given before or after the second 
mortgagee derived his title. After careful consideration cf this 
argument, I am unable to accept it as well founded. I think 
that the proper construction to be put upon the section is 
that when it makes an acknowledgment given by one person 
operative as against another on the ground that the latter derives 
title or liability from the former, it contemplates that the deriva- ` 
tion of title or liability (which is the essential condition for the 
extended operation of the acknowledgment) takes place after the 
acknowledgment has been given. That this construction is perfectly 
legitimate, will be obvious, if we turn for a momentto Sec. 18 of 
the Civil Procedure Code, where similar words are used, and which 
provides that “ no Court shall try any suit or issue in which the 
matter directly and substantially in issue has been directly and 
substantially in issue in a former suit between the same parties, or 
between parties under whom they or any of them claim.” It is now 
firmly settled that a party to a suit does not, within the meaning 
of this section, claim under a party to a previous suit, if the latter 
transferred his interest to the former before the first action was 
commenced ;as Bigelow puts it, to make a man privy to an 
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action, he must have acquired an interest in the subject matter of 
the action, either by inheritance, succession or purchase from a 
party subsequently to the action; an assignee is not estopped by 
judgment against his assignor in a suit by or against the assignor 
alone, instituted after the assignment was made, though if the 
judgment had preceded the assignment, the case would have been 
different.” (Bigelow on Estoppel, 4th Edition, p. 185) See also 
Joy Chandra v. Srinath (1), Dooma v. Joonarain (2), and Sita Ram 
v. Amir Begam (8). I think that the same principle which has been 
applied in the construction of Sec. 13 of the Civil Procedure Code 
ought to be applied to the construction of Sec. 19 of the Limitation 
Act, which would avoid the startling result that the mortgagor after 
he has effected a second mortgage and thus ceased to represent the 
entirety of the equity of redemption, may seriously affect the 
position of the second mortgagee by an acknowledgment, given 
behind his back in favour of the first mortgagee. I am glad to find 
thatthe view I take is in perfect accordance with the observations of 
Lord Westbury in Bolding v. Lane (4), where that eminent Judge, 
in reversing the decision of Vice-Chancellor Stuart to the effect 
that an acknowledgment by a mortgagor in favour of a first mort- 
gagee operates as against a second mortgagee whose title originat- 
ed before the acknowledgment was given, remarked as follows: 
“ This decision leads to very extraordinary and alarming conse- 
quences. If it be well founded, then according to the true intent 
and meaning of this Statute, the right of one man may be taken 
away by the act of another. If the second mortgagee be in pos- 
session, and, the first mortgagee seeks to recover his principal and 
arrears of interest for twenty years by a suit for foreclosure or 
sale, is the second mortgagee to be at liberty to plead or insist on 
this enactment? It is impossible to deny his right so fo do. But 
according to this decision, if the first mortgagee obtains at any 
time the acknowledgment in writing of the mortgagor or his repre- 
sentative, the right of the second mortgagee is defeated, and all 
the arrears are recoverable against the second and subsequent 
mortgagees. Thatis to say, the mortgagor or his representative, 
who may have no interest whatever in the lands (for the ultimate 
equity of redemption may not be worth one shilling), shall be 
enabled to charge the estate anew with any amount of arrears of 
interest as against the second and subsequent mortgagees. The 
Court is bound byevery principle of judicial interpretation to find, if 
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possible, a construction of the Statute which does not involve con- 


sequences so inconsistent with natural justice.” I am not unmind- 
ful that the language of the Statute which Lord Westbury had to 
construe, (3 and 4 Will. IV C. 27. Sec. 42) is not identical with the 
language of Sec. 19 of the Limitation Act, and I do not refer to 
the actual decision inthe case as an authority binding onthis Court; 
but it does seem to me that the observations I have quoted emboby 
principles which are consistent with justice and good sense, and 
which are as much applicable in thiscountryasin England. I may 
add that one of the observations of Lord Westbury, applied to the 
case before me, brings out clearly the unreasonableness of the 
interpretation which the respondents ask us to accept; for, if that 
construction be adopted, it would be quite opento a mortgagor, after 
he has transferred the equity of redemption, to give an acknowledg- 
ment to the mortgages, so as to extend the period of limitation as 
against the purchaser of the equity of redemption ; I am unable 
to appreciate upon what principle a result such as this, may be 
defended. The decision inBolding v. Lane(1) I may point out, was 
attemptedto bequestioned before the House of Lords in the case of 
Chinnery v. Evans (2), but Lord Westbury adhered to his opinion as 
expressed therein, and explained the grounds upon which it rested ; 
it is quite clear that the actual decision of the House of Lords in 
Chinnery v. Evans (2), namely, that where estates A, B and O aie 
includedin one mortgage, and the owner of A pays interest, the 
mortgagee’s remedy against Band Cis preserved, does not affect 
the principle upon which the decision in Bolding v. Lane (1), is 
founded. See Fisheron Mortgages, 5th Ed. Sec. 771, whereitis point- 
edout that the two cases may be reconciled by the adoptionof the 
principlethattomaketheacknowledgment sufficient,it must not only 
bind the person who makes it but must not affect the existing rights 
of any other person in the estate, whether such rights were acquired 
by the original contract or by the operation of the Statute of limita- 
tion. See also the decision of the Judicial Committee in Lewin v. 
Wilson (3), where Lord Hobhouse, after referring tothesetwo cases, 
points out thedistinctionbetween anacknowledgment and apayment. 
See further, the observation of Lord Chelmsford, L.C., in Coope v. 
Cresswell (4), that in case of an acknowledgment, its effect is con- 
fined to the persom whomakesit, and the observation of Stirling J. in 
Astbury v. Astbury (6), thatanacknowledgment madeby an executor 


(1) (1863) 1 DeG. J. & 8. 128. (3) (1896) 11 App. Cas. 639 (645). 
(2) (1864) 11 H. L. O. 115 (135). (4) (1868) L. R. 2 Oh. 112 (124), 
> (5) (1898) 2 Ch. 111. 
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will not bind a different person who is devisee of the real estate. 
T need not deal at any length with the class of cases of which Re 
Fitzmaurices (1) may be taken as thetype, in which ithas been held 
that an acknowledgment given toa mortgagee by the tenant for life 
of the equity of redemption ina mortgaged estate, binds the remain- 
derman; as pointed out by Sullivan, M. R. in hisjudgment in the 
caseof Becher v. Delacour (2), where mostof the earlier authorities, 
including Roddam v. Morley (8), are elaborately reviewed, these 
casesare foundedonthe principle that the tenant for life represents 
the estate for all purposes in relation to living charges sofar as 
the payment of interest is concerned, because as between him and 
the remainderman, he is bound to keep down the interest ; con- 
sequently, although the tenant for life has authority, by payment of 
interest or acknowledgment to keep alive a charge in exist- 
ence, he has no authority to revive a charge which has already 
expired because there has been no payment of interest or acknowl- 
edgment made within the statutory period; see Dibb v. Walker (4), 
and Leahy v. De Moleyns (5), which support the distinction upon 
which the class of cases referred to, is based. The result, therefore, 
is that I must refuse to give effect to the first branch of the conten- 
tion of the learned Vakil for the Respondent upon the question of 
limitation. Ishall next examine the second branch of the contention, 
advanced on behalf of the Respondent, namely, that the money now 
sued for became due only when the conveyance ofthe 17thMarch 
1886 became inoperative, and that consequently the suit is not bar- 
red by limitation as it has been instituted within twelve years 
from the date of the conveyance. Insupport of this position, re- 
liance is placed upon the principle deducible from the decision of 
the Judicial Committes in the cases of Surno Moyee v. Shoshee 
Mookhee (6), and Basso Kuar v. Lala Dhum Singh (7). In my 
opinion, this argument is well-founded and must prevail. In the 
first of these two cases, a sale under the Patni Regulation having 
been set aside, and, the patnidars restored to possession, the Ze- 
mindar sued them to recover the arrears of rent which had accru- 
ed before and during the time they were out of possession; the 
contention of the tenants that the claim was barred because the 
suit had not been brought within three years from the date when 
each instalment of rent fell due, was overruled and it was held 


(1) (1864) 15 Ir. Oh, R. 445, (4) (1898) 2 Oh, 499. 

(2) (1881) 11 D. R. Ir. 187. (5) (1896) 1 I. R. 206. 

(8) (1856) 2 K & J. 386; (6) (1868) 12 Moo. I. A, 244. 
(1857) 1 DeG& J. 1, (7) (1888) L. R. 15 I. A 211; 


T. L. R, 11 All. 47, 


Orm 


1905 
——_ 
Surjiram Marwari 
v. 
Barhamdeo Persad. 


Mookerjes J. 


848 THE CALCUTTA LAW JOURNAL. [Vou. I. 


Orv: by the Judicial Committee that the cause of action accrued upon 
1905 the reversal of the auction sale and the consequent revival of the 


obligation to pay the rent. In thesecond case relied upon, adebtor 
agreed to convey certain property to his creditor and to set off the 
SA debt against part of the consideration for the conveyance. A sale 
Mookerjee J. deed was executed, but a dispute arose as to whether it had been 
== executed in accordance with the contract. Litigation was com- 
menced by the debtor to enforce the agreement, and he was un- 
successful. The creditor then sued to recover the debt, and was 
met by the plea of limitation. The Judicial Committee held that 
the limitation began to run when the agreement became wholly 
ineffectual, and that from that date, a fresh obligation was imposed 
upon the debtor, under section 65 of the Contract Act, to pay his 
debt. These cases are authorities forthe proposition that although 
ordinarily limitation runs from the earliest time af which anaction 
can be brought, yet there may be a revivalof aright to sue when a 
previous satisfaction of the claim has been nullified;in other words, 
time begins to run when thecauseof action first accrues; but when the 
claim issatisfied by anactualsaleor agreement for sale of the property 
of the debtor to the creditor, the right to sue is suspended; the 
creditor is no longer in a position to enforce his claim by suit, and, 
if he attempts to do so, he may be successfully met by the plea of 
the debtor that the debt has been satisfied; if, however, subsequent- 
ly, the satisfaction is rendered nugatory or proves to be void, the 
creditor gets a fresh cause of action. It is manifest, therefore, 
that in the case before me the plaintiffs got a fresh cause of action 
when the conveyance in their favour proved to be inoperative, and 
as the suit has been instituted within twelve years from the time 
when the money became due upon the revival of the cause of ac- 
tion, it is amply intime. The result, therefore, is that the second 
ground upon which the decree of the subordinate Judge is impeach- 
ed on behalf of the appellants, is untenable and must be over- 
ruled. 


Surjiram Marwari 
v. 
Barhamdeo Persad. 


The third ground upon which the appellants seek to attack the 
decision of the Subordinate Judge, is that the claim of the plaintiffs 
respondents to enforce their security of the 27th January 1880, is 
barred by the principle of res-yudicata. As I have already stated, 
the appellants instituted a suit in 1893, to enforce the charge 
ereatedin their favour by the mortgage of the 6th June 1881: to 
this suit, they joined as defendants the mortgagors, and the present 
plaintiffs in their character as subsequent incumbrancers. It is 
argued on behalf of the appellants that the plaintiffs might and 
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ought to have set up their prior incumbrance in their defence in 
the previous suit, and, as they omitted to do so, they are now 
estopped from enforcing it against the appellants who have pur- 
chased the properties at a sale held in execution of the mortgage 
decres made in their favour in the earlier suit. In answer to this 
axgument, it has been contended by the learned Vakil for the 
respondents that the principle of constructive res-judicata as 
embodied in Expl. II to Sec. 18 of the Civil Procedure Oode has 
no application, first, because having regard tothe frame of the 
previous suit and the nature of the reliefs asked for therein, it was 
not obligatory upon the present plaintiffs to set up their prior 
incumbrance, and, secondly, because the subject matter of the 
present litigation is not identical with the subject matter of the 
previous suit. Iam of opinion that the contention of the re- 
spondents, in each of its two branches, is well-founded, and 
furnishes a complete answer to the arguments advanced by the 
appellants. As regards the first branch of this contention, in order 
to determine whether the prior incumbrance ought to have been 
set up in the previous suit, we must ascertain the scope of that 
litigation; this must be done, not merely by reference to the decree 
in that case, but also, as observed, by their Lordships of the 
Judicial Committeee in Kali Krishna v. Secretary of State (1), 
to the judgment, and, if need be, as in the case of Jagatjit Singh 
v. Sarabjit Singh (2), to the pleadings themselves ; in other words, 
in order to determine a question of res-judicata, it is essential to 
ascertain what were the rights in dispute between the parties and 
what were alleged between them, and this must be done not merely 
from the decree, but also from the pleadings and judgment; see 
Robinson v. Duleep Singh (3) In re May (4), and Houstoun v. 
Marquis of Sligo (5). In the case before me, however, the appel- 
lants who invite the Court to apply the principle of res-judicata as 
a bar to the action, have not put in evidence the pleadings in the 
previous suit, the scope of which, therefore, is left to be determined 
from the judgment and decree which are on the record. From 
these documents, it appears that the previous suit was instituted 
by the appellants to enforce their security against the mortgaged 
property, and the present plaintiffs were joined as defendants only 
in their character as puisne incumbrancers. The appellants, in that 
suit, sought, not to redeem any prior incumbrances, but, merely 


(1) (1888) L. R. 15 I. A. 193; I. L. R. (8) (1879) 11 Ch. D., 798. 

16 Cale. 178. (4) (1883) 25 Ch. D. 236. 
(2) (1891) L. R, 18 I. A. 176; I. L. R, (5) (1885) 29 Oh, D. 448. 
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to sall the property subject to all prior charges. Under these 
circumstances, it is imposible to hold that the present plaintiffs 
were bound to set up in that suit their prior incumbrance; if they 
had done so, the answer would have been rightly regarded as 
absolutely irrelevant for the purposes of that action. The true 
principle upon which the determination of cases of this description 
depends, appears to me to be as follows: it is open to a puisne 
mortgagee to bring an action against his mortgagor, and to join 
prior as well as subsequentincumbrancers as defendants, so as to 
enable him to obtain a decree entitling him to redeem the prior 
incumbrancers as also to call upon the subsequent incumbrancers 
to redeem him; in an action so framed, a prior incumbrancer must 
set up all the earlier securities held by him, and, if he omits to do 
so, he may find himself estopped when he seeks to enforce them 
in a subsequent action: On the other hand, if a puisne mortgagee 
brings an action against his mortgagor and joins prior as well ag 
subsequent incumbrancers, but asks for no relief against the holder 
of the prior security andcontents himself witha prayer forthesale 
of the properties subject to prior charges, if is not necessary for 
the prior incumbrancer to set out his earlier securities; they are 
entirely foreign to the scope of the suit, and, no investigation as 
to their validity or extent can possibly take place in the action as 
framed; indeed, as was held by Jenkins J, in Raj Coomary v. 


' Preo Madhub (1), in a suit so framed the prior mortgages is not a 


necessary party. The distinction which I have indicated appears 
to me to be well-founded on principle, and will be found sufficient 
to reconcile decisions which may, otherwise, seem to be incon- 
sistent ; thus, the cases of Sri Gopal v. Prithi Singh (2), Gopal Lal 
v. Benarsat Pershad (3) and Baramashi Pershad v. Johori Lal (4), 
fall within the first class, while thecase of Dhapt v. Barham Deo (5). 
furnishes an illustration of the second class. The true test is, as- 
Sir Ford North puts it in Sri Gopal v. Pritht Singh (2), could the 
first mortgagee, if he had seb up his earlier security, obtain in the 
previous suit what he asks for now, and thus avoid the necessity for 
the subsequent suit and relieve the parties from “this shocking 
multiplication of actions.” To put the matter in another way, in 
determining what ought to be or ought to have been a ground of 
attack in a suit, matters must not be included which are not within 
the scope of it, that is, which are not embraced within the same 


(1). (1897) 10 W. N. 453, (8) (1904) I. L. R. 81 Calo. 428. 
(2) (1902) L. R. 29 I. A. 118 (126); (4) (1908) 8 0. W. N, 885. 
I. L. R. 24 All, 429, (6) (1899) 4 0. W. N. 297, 
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cause of action, nor properly referable to it. The view I take is 
also supported by the principle which underlies Sec. 85 of the 
Transfer of Property Act which provides that all persons having an 
interest in the property comprised in a mortgage must be joined as 
parties to any suit relating to such mortgage. Now, if a second 
mortgagee seeks merely to cut off the equity of redemption, it is 
necessary that he should get only the ownership of the equity of 
redemption fully represented,in other words, he must bring on the 
record the mortgagor and the holders of all incumbrances subse- 
quent to his own, as well as any other persons who may have subse- 
quently acquired an interest in the equity of redemption. But itis 
obviously not necessary to draw into controversy the rights of the 
first mortgagee; the property over which the second mortgagee 
acquires an interest is not the entire original interest of the mort- 
gagor, but, only what is left in him after the first mortgage has been 
granted. Ina suit, therefore, framed ag I have indicated, the 
subject matter of the litigation is the interest of the mortgagor 
minus the interest of the first mortgagee, and no decree made 
in such an action can possibly affect the rights of persons who 
claim under a prior title. On the other hand, if the second mort- 
gagee frames his action in such a way that it is one in substance 
to redeem the prior mortgagee as also to foreclose the equity of re- 
demption, the subject matter of the litigation is the entire interest 
in the property, and, the first mortgagee as also the owners of the 
equity of redemption are necessary parties toa suit of this com- 
posite character. It is not necessary for the purposes of this appeal 
to examine whether as was held by the Allahabad High Court in 
Mata Din v. Kazim (1), and Hira v. Kishan (2), this latter form 
of action is tbe only one open téa puisne mortgagee, and he cannot 
foreclose a subsequent incumbrancer, unless he redeems all prior 
incumbrancers ; I refer to this practice of the Allahabad High Court 
only because it explains the form of the suit in Sri Gopaly. Pirthi 
(3). I may add that the view taken by me is consistent with the 
law as administered in the English and American Courts; see Jones 
on Mortgages, 5th Ed., Vol. II, Secs. 1439, 1589, 1589 A, where 
the learned author summarises the law on the subject as follows: 
“Persons having interests in the property, paramount to the mortgage 
sought to be foreclosed are generally neither necessary nor proper 
parties to the suit, because the only proper object of the proceed- 
ings is to bar all rights subsequent to the mortgage. The decree 
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can have no effect upo: the rights of parties having priority, 
whether they are made parties to the action or nct. In some cases, 
prior mortgagees are made parties to the bill, so that the Court 
may with their consent order a sale of the whole estate, and thus 
make a good and complete title in the purchaser. Sometimes a 
prior mortgagee is made a party to the suit, with a view to his 
asserting to a decree for the sale of the whole estate, in which case 
his mortgage is first paid and the proceeds then applied to the 
second mortgage. But itis proper to make the person who holds 
the prior legal title a party only when his debt is payable, and he is 
willing to receive payment, and for the purpose of making a sale of 
the whole title. Heis not a necessary party except for such a 
decree. Wher a prior incumbrancer is made a party to a fore- 
closure suit, there should be an allegation of the purpose for which 
he is made a party, as, forinstance, thatthe amount of hismortgage 
may be ascertained and determind by the judgment of the Court, 
so that the mortgage can be paid out of the proceeds of the sale, 
or so that the sale may be made subject to the known amount 
of the lien. If such purpose is not indicated in the complaint 
nor provided for in the judgment, the prior incumbrancer will not 
be affected by the judgment.” If now these principles are applied 
to the case before me, the conclusion is irresistible that the claim 
of the plaintiffs is not barred by the doctrine of constructive res- 
judicata ; they were made parties to the previous suit by the appel- 
lants, as the holders of a subsequent mortgage, bound to redeem 
the then plaintiffs ; but no relief was asked for against them in 
their character of prior mortgagees ; it was consequently not 
obligatory on them to set up their prior securities, or to compel the 
then plaintiffs to convert their suit for sale into a suit for redemp- 
tion. As vegards the second branch of the contention of the 
learned Vakil for the respondents, it resolves itself into two pro- 
positions, namely, (a) that the subject matter of the present litiga- 
tion is not identical with the subject-matter of the previous 
litigation, and, (b) thatthe doctrine of constructive res-judicata em- 
bodied in Explanation II to section 13 of the Civil Procedure Code 
is not applicable unless the identity of the subject matters ofthe 
two suits is established. In my opinion, the accuracy of neither 
ofthese two propositions can be successfully disputed. As re- 
gards the first proposition, I have already shown that in a suit 
by a second mortgagee the object of which is merely to bar the 
equity of redemption and not also to obtain relief against the first 
mortgaages, the subject matter of the litigation is the interest in the 
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property left in the mortgagor after deducting the interest previously 
vested in the first mortgagee; on the other hand, in a suit by a 
first mortgagee against the mortgagor and puisne incumbrancers, 
in other words, against the owners of the equity of redemption, 
the subject matter of the litigation is the entire interest in the 
property which before any mortgage was executed, was vested in 
the mortgagor. To assert the identity of the subject matter of 
two such suits, seems to me to involve an obyious fallacy ; such an 
assertion wholly ignores the distinction between an entire interest, 
a part thereof, and the residue. As regards the second proposttion, 
namely, that Explanation II to section 13 of the Civil Procedure 
Code has no application where the subject matters of the two suits 
are different, it must be upheld, as it is supported by the decisions 
of this Court in the cases of Sarkum v. Rahaman (1), Kailash v. 
Baroda (2), and Woomesh v. Barada (3), The view taken in these 
cases is not inconsistent with that taken by the Judicial Com- 
mittee in the case of Rajah of Pittapur v. Rajah Row Buchi (4), 
Mahabir Pershad v. Macnaghten (5), and Kameswar Pershad v. 
Rajkumari Ruttun Koer (6). In the first of these cases, the ques- 
tion arose upon the construction of the first paragraph of sec. 13 
Civil Procedure Code and not of explanation II; it was held that 
where in a former suit between the same parties but relating to a 
different property, an issue as to the fact of an adoption had been 
actually heard and decided, Sec. 18, ©. P. C. barred the trial of 
that issue in the subsequent suit, the estoppel operating notwith- 
standing that the second suit related to a different property. The 
second and third cases are distinguishable on the ground that in 
each instance, the two suits were founded upon the same cause of 
action ; ses the judgment of Mr. Justice Banerjeo in the case of 
Rajendro Nath Ghose v. Tarangini Dasi (7),and of Mr. Justice 
Bhasyam Ayyangar in Ramaswami v. Vythinatha ; (8), in which 
latter case the foundation of the decision in Kameswar Pershad v. 
Rajkumari Rutten Koer (6), is minutely examined and explained, 
and, it is pointed out that the real testis, whether the cause of ac- 
tion, or transaction on which the two suits are based, is the same, 
and not whether the transaction is sought to be established in 
different modes or by different means. See also Shyama Charan 
v. Mrinmay? (9), which falls within the principle of the two cases 


(1) (1896) I. L. R. 24 Calo, 88. (8) (1889) L. R. 16 I. A. 107. 
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before the Judicial Committee just referred to. The result, there- 
fore, is that the third ground upon which the decision of the 
Subordinate Judge is questioned, isunsound, and must be negatived. 


The fourth and last ground upon which the decree of the 
Subordinate Judge is challenged, is that it throws the whole burden 
of the mortgage debt upon a portion only of the mortgage property, 
namely, the portion which is held by the present appellants. In 
my opinion, this contention is manifestly well-founded and must 
prevail. The mortgage on the footing of which the plaintiffs have 
obtained a decree created a charge over 16 dams 10 cowries share 
of Altamga and 5 dams 8 cowries share of another property, named, 
Taraf Ind, and one of the prayers in the plaint was that a mortgage 
decree might be made against all the properties comprised in the 
security. Before, however, the trial of the case began in the Court 
below, the plaintiffs deliberately released from their claim 12 dams- 
12°5 cowries share of Altamga and 1 dam 10 cowries share of Ind, 
in favour of defendants who were alleged to be prior incumbrancers 
in respect of those shares ; this they were clearly not entitled to do. 
They might either have redeemed the prior securities, and brought 
the properties to sale forrealisation ofthe amount paid forredemp- 
tion and the mortgage debt held by themselves, or they might have 
asked for a sale of all the mortgage properties subject to prior 
charges. In substance, they have made a wholly unauthorised 
present of a portion of the equity of redemption to the prior incum- 
brancers, and they cannot justly claim to throw the entire burden 
of their mortgage debt upon the residue of the equity of redemp- 
tion in the hands of the Appellants. The learned Vakil for the res- 
pondents, has, however, suggested, upon theauthority of the deoi- 
sion in HariKissenv.Veliat Hossein(1),that the caso may beremand- 
ed, so that the Court below may, upon a valuation of the proper- 
ties comprised in the security, determine what portion of the mort- 
gagedebt is fairly chargeable ontheshare held by the Appellants, and 
grant relief accordingly. The learned Vakil for the appellants, on 
the other hand, has strenuously resisted a remand. In my opinion, 
there are good grounds why the course adopted in the case relied 
upon, should not be followed here. In that case, apportionment 
was asked for at a very early stage of the suit, and wasallowed by 
the Judge inthe Court of first instance; in the case before me, the 
prayer has been deferred till the very last stage of the hearing of 
the appeal, and, if itis acceded to, it will involve a remand and 
further prolong a litigation which has now lasted for more than 


(2) (1908) I. L. R. 80 Galo. 765. 


Vou. 1.] HIGH COURT. 355 


seven years; besides, the plaintiffs are not leftewholly without any 
relief, inasmuch as the portion ofthe decree which is based on 
the Ekrarnama, lias not been challenged and will consequently 
stand. 

The result, therefore, is that this appeal must be allowed, the 
decree of the Subordinate Judge in so far as it affects the present 
appellants will be reversed, and the suit will stand dismissed as 
against them, with costs in this Court and the Court below. 


B. M. Appeal allowed. 





Before Sir Francis W. Maclean K.C. I. E., Chief Justice and 
Mr. Justice Holmwood. 


MOTI LAL GHOSE AND ANOTHER 
v. 
E SECRETARY OF STATE FOR INDIA AND OTHERS.” 


Tort—Government Officer, act of —Agent, act of —Government, liability of— 
Money had and recieved, refund of, sušit for—Principal, if and how far 
responsible for acts of agent-—Act for the protection of Judical Officers (XVIII 
of 1850) Sec, 1—Civil Procedure Code (Act XIV of 1888) Sec. 586—Second 
appeal—Provincial Small Cause Courts Act (EX of 1887} Sch, II Haceptions 
2 and 8. 


The third exception of Schedule II of the Provincial Small Cause Courts 
Act (LX of 1887) is aimed at the acts of some officer of Government other than 
a Judicial officer; whilst the second deals with a suit concerning an act pur- 
porting to be done by any person in pursuance of an order of a Judicial officer 
acting in the execution of his office. 

Where a suit is brought concerning an act, not of any person, soting in 
pursuance of an order of a Judicial officer acting in the axecution of his 
office, but of the Judicial officer himself, it does not fall within either of the 
exceptions, 2and 3 of the second Schedule of the Provincial Small Cause 
Courts Act, 

Asuit brought to recover money said to have been taken by the police 
as stolen property from a person suspected of having committed an offence 
and not returned to him after he had been acquitted of the charge brought 
against him, but made over wrongly to another persen, the complainant in 
the Oriminal case in whose houss the offence was committed, by order of the 
Magistrate, presumably under the provisions of Sec, 617 of the Code of 
Criminal Procedure, isa suitof the nature cognizable in Courts of Small 
Causes, and where the amount claimed does not exceed Rs. 500, no Second 
appeal would lie, 

> Appeals from Appellate Decrees Nos. 1543 and 1549 of 1900, against 
the decrees of Babu Hare Krishna Chatterjee, Subordinate Judge, Nadia, 
dated the Srd May 1900, reversing those of Babu Surendra Nath Ghose, 
Munsiff, Krishnagar, dated the 21st August 1899. 
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Where a Judicial officer of the Government is in sucha position, that 
for all practical purposes, the Government has no control over him, does not 
cause the act complained of, does not authorizs or adopt it, and gains no 
profit from it, the Government cannot be made liable for any tortious act of 
such an officer, even assuming him to be an agent of the Government. 


Hari Bhanji v. The Secretary of Stats for India (1), distinguished, 
Nobin Chunder Dey v, The Secretary of State for India (2), referred to 
and followed, 


In such cases the person to be sued is the person who has actually done 
the alleged worngful act, who may or may not have a statutory or other 
defence, : 


Having regard to Act XVIII of 1850, the Judicial officer, if he acted 
bona fide in the matter, could not be held liable. The legislature by Aot 
XVILI of 1850, while freeing the agent, the person who actually commits the 
tort complsined of and who would be the person primarily responsible, from 
all responsibility, could not have intenced to leave the principal liable. 


Appeals by the Plaintiffs. 
Suits for recovery of money. 
The facts of the cases are as follows :— 


There was a dacoity at the house of one Mati Rajak or Dhoba, 
and Mati Ghosh, (the plaintiff in suit No. 87) was suspected to have 
been implicated in the offence. Accordingly the police searched 
the house of Mati Ghosh and seized Rs. 64-12 annas belonging 
to him and a further sum of Rs. 136 belonging to his mother-in- 
law Ichha Ghoshani (the plaintiff in suit No. 36) as stolen pro- 
perty. But Mati Ghosh was acquitted at the trial in the dacoity 
case. Thereupon both the plaintiffs applied to the Magistrate, 
praying that the money might be returned to them, but their 
applications were rejected in Joista 1303. They then moved the 
Sessions Oourt of Nadia by which the dacoity case was tried, but 
their motions were also rejected. Subsequently they went up to 
the High Court and the Hon’ble Court directed that the money 
should be returned to them ; they then applied to the Magistrate 
for the money, but their applications were again rejected. Hence 
the present suits have been brought. The plaintiffs now seek to 
recover from the defendant thetwo sums taken by the police 
from their house with interest at the rate of 12 per cont. per annum 
as well as the amount of the costs they had to inour in moving 
the several Courts for*getting an order in their favour. 


The defence is that plaintiffs have no cause of action against 
him; that the acts of the Magistratein the matter were not the acts 


(1) (1879) L D. R, 4 Mad. 844. (2) (1875) I. O, R. 1 Osle, 11. 
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of the Government; that as the money in question was made 
over to Moti Dhoba by the then Joint Magistrate, they should 
have been both made parties to the suit; that the act of the Joint 
Magistrate in making over the money to Mati Dhoba was a Judi- 
cial actand no action could lie for it against the Government, 
and that the Plaintiff’s claim for interest and costs is improper, 
unjust and excessive. f 

The then Joint Magistrato (Mr. Maxwell) and Mati Dhoba 
have both been subsequently added as defendants. The former 
has not put in an appearance. But the latter has filed a written 
statement alleging that he has been unnecessarily made a party, 
that the claim is barred by limitation and that the money in ques- 
tion was rightly given to him. The defence of Mati Dhoba, 
however, may be left out of consideration inasmuch as the plain- 
tiffs, have through their pleader, stated that no relief whatever is 
specifically claimed against him. 

The first Court decreed the suit against the Secretary of State 
for India; on appeal, the lower Appellate Court dismissed it ; 
hence this appeal. 

The Senior Government Pleader (Babu Ram Charan Mitra, with 
him Babus Sris Chandra Chowdhurt and Hara Kumar Mitra) for 
the Respondent, took a preliminary objection that the suits being 
of the nature cognizable by Small Cause Courts, and the amount 
claimed not exceeding Rs. 500, a Second appeal was barred by the 
provisions of Sec. 586 of the Code of Civil Procedure. See the case 
of Bunwari Lal Mookerjee v. The Secretary of State (1). 


Babu Haraprasad Chatterjee or the Appellants:—The suits are 
excepted from the cognizance of Small Cause Courts. See Sch. IT. 
of the Provincial Small Cause Courts Act, Exceptions 2 and 3. The 
act complained of is an act of a judicial officer in making an order 
directing payment of the money to a wrong person. Sec. 586 C. 
P. C. therefore has no application. The case cited was in regard 
to Exception 8; the exemptions are in regard to acts even of 
officers acting under Judicial officers. 

[MACLEAN O. J.— We will hear the case on the merits. | 

. Bbua Haraprasad Chatterjee:—In this case Mr. Maxwell had no 
authority, after the High Court’s order, to make the payment to a 
wrong person, viz., Mati Dhoba. He ought to have obeyed the 
High Court’s order and made the payments to the plaintiffs. This 
was a wrongful act. He was an officer of Government and was an 
agent. The Government is liable for theact of its agents when done 
under colour of their office. 

(1)5(1889) I. L, R, 17 Calo. 290, 
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[MACLEAN O. J.—If it is a judicial act, is not Mr. Maxwell 
exempted by reason of the provisions of Act XVIII of 1850 ?] 


Yes, he would be, if his act were done bonafide. But in this 
case the finding of the Subordinate Judge is that he did not 
act bona fide and prudently. His finding is “Mr. Maxwell could 
bind his employer only: by his bona fide prudent acts in the course 
of discharging his ordinary duties.” Mr. Maxwell was and still is 
in the service of the Government, and responsible to it for his acts. 
The Government could realize the money fromhim. The Govern- 
ment is liable for his acts. See Hari Bhangi v. The Secretary of 
State (1) where the principle of liability is fully discussed. In this 
case, the case of Nobin Chunder Dey v. Secretary of State for 
India (2) was considered. In the latter case the facts were a little 
different. Here in this case the money was taken by the Police 
and it was ordered to be made over to Mati Dhoba by Mr. Maxwell. 
This was an action in the nature of money had and received. 


[MACLEAN C.J.—Why was not the suit brought against 
Mati Dhoba ?] 

In the first place it was not so done. There was no privity be- 
tween the Plaintiffs and Mati Dhoba, the money was not taken from 
the Plaintiff by Moti Dhoba. He was afterwards made a defendant, 
The case in 1 Calc.’s distinguishable. See also the cases in I.L.R. 
8 All. 829 and 8 Moo. I. A. 529. 


Babu Ram Charan Mitra:—I rely on the case of Nobin 
Chunder Dey v. Secretary of State for India (2). That case ought to 
govern this case. The case of Hari Bhangi v. Secretary of State for 
India (1) is ,I submit, in my favour. The principle tbere enunciated 
is a correct principle and applies to the present case. The Govern- 
ment cannot be made liable for acts of its officers, specially when 
they are guilty of wrongful acts done outside the scope of their 
authority. There was no justification for Mr. Mazwell’s order of 
payment to Moti Dhoba. He exceeded his jurisdiction in making 
the order and so his act, as an act of an agent cannot bind the 
principal, viz., the Government. Moreover, the Government did 
not authorize the act, did not profit by it and did not ever approve 
of the act or support it. So in no case can the Government be made 
liable. 

Babu Haraprasad Chatterjee in reply. O. A. V. 

The Judgment of the Court was delivered by 


Maclean C.J.—Iam very doubtful whether, having rogard to 


(1) (1879) I. L. R. 4 Mad. 944, (2) (1875) I. L, R.1 Calo, 11, 
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Sec. 586 of the Civil Procedure Oode, a Second appeal lies in this 
case. Itis urged that this suitfalls within thesecond and third excep- 
tions to thesecond Schedule to the Provincial Small cause Courts Act. 
Tt doesnot fall within thethird exception which is aimed atthe acts 
of some officer of Government other than a Judicial officer whilst 
the second exception speaks of a suit concerning an act purporting 
to be done “by any person” in pursuance of ‘an order’ of a Judicial 
officer acting in the execution of his office. But here the complaint 
is, not of the act of any person acting in pursuance of such an order, 
but of the act of the Judicial officer himsélf. The case then does 

‘not seem to fall within the exception, and if so, no Second appeal 
would lie, We have, however, heard the case on the merits, and 
I propose to state my opinion. 


T fail to see how the Government can be held liable. It is 
clear that, havingregard to Act XVIII of 1850, Mr. Maxwell, if he 
acted bona fidein the matter, could notbe held liable. He, how- 
ever, inthe matter of this alleged tort, is said to have been the agent 
of the Government. Ifso, and assuming this to beso, it is somewhat 
odd thatthe Legislature, by the Act, I havereferred to, should free the 
agent, the person who actually committed the tort complained of, 
and who would be the person primarily responsible,from all liabili- 
ty, and still leave the principal liable. It is no unreasonable infer- 
ence that the officer alone was exempted by the Legislature, because 
theLegislature felt thatthe Government could not be held liable, and 
consequently there was no occasion to legislate against a liability 
whichdid not exist. Here, though Mr. Maxwell was ajudioial officer 
ofthe government, he wasin sucha possession that, for all practical 
purposses, the government had no control over him, did not cause 
the Act complained of, did not authorize or adopt it, and gained 
no profit from it. If the appellant is right, the government of India 
would be liable forevery tortiousact of every policeman in the 
country. Ido not think this is the law. It seemsto me that the 
person to be sued in these cases is the person who has actually 
done the alleged wrongful act, who may or may not have a satutary 
ot other defence. Here it is difficult to appreciate why the govern- 
ment was held lable and not Moti Lal Rajak whoactually got the 
money. The case of Hari Bhangi v. Secretary of state for India in 
Council (1), is in its circumstances quite different, whilst in the 
case of of Nobin Chunder Dey v. The Sceretary of state for India (2), 
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which was a much stronger one than the present, the Government 
was held not to beliable. The appeal must be dismissed with costs. 


Appeal No. 1549 of 1900 is covered by this decision and must 
also be dismissed with costs. 


H. P. C., B. M. Appeals dismissed. 


Before Mr. Justice Rampini and Mr. Justice Holmwood. 


BARHAMDEO NARAYAIN SINGH AND ANOTHER 
v. 
BIBI RASUL BANDI.* 

Public Demands Recovery Act (I of 1805 B. 0.) as amended by Act I 
of 1897 (B. C.)—Sec. 10—Notice, due service of, effect of—Decree—Sec, 19, 
offect of—Civil Procedure Code (Act XIV of 1882), Sec. 244, applicability 
of, to certificais sales—Limitation Act (XV of 1877) Sch. II, Art. 12 (b) 
applicability of, 

When the copy of the certificate and the notice prescribed under Seb. 10 
of Act I of 1895 (B. O.) are issued and duly eerved, the certificate has the 
force offs deoree, and Seo. 19 of Aot I of 1895 (B, C.) as amended by Aot I of 
1897 (B. 0.) makes the provisions of Beo. 244 of the Code of Civil Procedure 
applicable to proceedings for onforoing the certificate, which bars a separate 
suit to set aside a certificate sale on the ground of irregularity. 

Janki Das v. Ram Golam sahu (1) distinguished. 

Art, 12 (b), Sch, IZ of the Limitation Act applies toa suit to set aside such 
a certificate sale and the period of limitation is one year, 


Appeal by the Defendants Nos. 3 and 4, assignees from the 
auction purchaser. 


Suit to set aside a certificate sgle. 
The material facts appear sufficiently from the judgment. 


Babu Umakali Mookerjee (Moulvi Mahomed Mustafa Khan. 
with him) for the Appellants :—The suit is barred under Secs. 244 
and 312 O. P.C. The case of Junki Das v. Ram Golam Sahu (1) is 
distinguishable. That case was decided under the law before 
its amendment by actI of 1897. I rely on sec. 19 of ActI of 1895 
(B.C.) as amended by Sec. 12 of Act I of 1897 (B.0.) The suit to 
sot aside the certificate is barred under Sec. 16 of Act I of 1895. 
The suit is also barred under art. 12 (b), Sch. IT ofthe Limitation 
Act, it not having been brought within one year from the date of 


* Appeal from Original Decree No. 144. 1903 against the decree of Babu 
Tej Chandra Mukerjes, Subordinate Judge, Baran, dated the 81st January 
1908, , 

(1) (1901) 6 © W. N. 381. 
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its confirmation. Service of notice through post was good service 
under Sec. 31 of Act Lof1895(B. C.); see also Jogendra v. Dwarka 
Nath (1). Plaintiff having applied under Secs. 20 and %41 of the 
Act, is not competent to have the sale set aside except on the 
ground of fraud. ‘The certificate of demand and the sale procla- 
mation were quite in form and were properly served. There was 
no evidence to connect the alleged inadequacy of price with the 
alleged irregularity. 

Babu Saligram Singh for the Respondent :—Penal provisions 
of the law should be strictly construed, and all the formalities 
required by law should be strictly observed; see Gujraj v. Secretary 
of State (2), and M. Abdul Haiv. Gujraj (8). The certificate, not 
being signed by the Certificate Officer, cannot have the effect of a 
decree. A suit is maintainable to set aside the certificate and the 
sale : see Gopalv. Hardeo (4), Ram Tarack v. Dilwar Ali (5), Ram 
Taruk v. Mosahebali (6), and Janki Dasv.RamGolam(7). The sale 
proclamation is not in proper form. The notices were not pro- 
perly served. The inadequacy of price was due to the irregulari- 
ties complained of ; it was not necessary to adduce direct evidence 
to show that the inadequacy of price was due to irregularity. The 
suit is not barred by Sec. 244 C. P. C. See Janki v. Ram Golam (7). 
The suit is not barred by limitation. Art. 12 (b), Sch. II does not 
apply. Art. 120 governs this case. 


Babu Umakali Mukherjee in reply. C. A. V. 
The judgment of the Court was delivered by 


Rampini J.—This appeal arises out of a suit brought to set 
aside a sale held in execution of certificate drawn up under the 
Public Demands Recovery Act. Fhe Subordinate Judge has given 
the plaintiff a decree, holding (1) that the certificate was not duly 
made ; (2) that there was no service of the notice under Sec. 10 of 
the Act upon the judgment-debtor ; (3) that the sale proclamation 
was incorrectly framed and not duly served and (4) that the pro- 
perty was sold for an inadequate price, which was the result of the 
above mentioned irregularities. 

The defendant appellant impugns before us the. correctness of 
the Subordinate Judge’s findings on all these points and further 
contends that the suit is barred by Sec. 244 of the Code of Civil 
Procedure, as well as by limitation. 


(1) (1888) I, L. R. 15 Calc. 681. (4) 1900) 5 C. W. N. SE. 
(2) (1889) I. L. R, 17 Calo. 414. (5) (1901) 5 C. W. N. 521 F. B. 
(8) (1898) I. L. R. 20 Calo. 826 P.C. (6) (1901) 60. W. N. 246. 
(7) (1901) 6 O,W.N. 381. 
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We are of opinion that the appeal must succeed. 


In the first place, there does not appear to be any such error 
in the certificate ag would invalidate it. It is correctly drawn up 
andis signed by Zakir Hassein, the Certificate Officer. Unfortunate- 
ly, he has made use of an old form in which the word “ Collector” 
occurs but he obviously was the “ Certificate Officer” for in an- 
other part of the certificate, he has signed himself as such, and has 
noted that the certificate has been satisfied. There is no denial 
or evidence to show that he was not the Certificate Officer at the 
time the certificate was issued, and it stands to reason that he 
would not have signed and issued it, if he had not been invested 
with the powers of a Certificate Officer. 


Then we consider that the notice under Sec. 10 was duly served 
through the post, by a registered letter at the last known address 
of the judgment-debtor and that it was received by her grandson 
Azizul Hasnayan, who was residing with her. Tho Subordinate 
Judge has misread the law. He observed that under section 81 of 
Act I of 1895, it is only when other modes of service have been 
unsuccessfully resorted to, that service by post oan be made. This 
is not so. Service can be made by post “if the Certificate Officer 
shall so direct.” Then it has been argued that the judgment- 
debtor was not living at Dumri but at Mojhoulia when the 
notice was sent to her there. But herhouse at Dumri was her last 
known residence and seems to have been her permanent place of 
abode. It isin evidence that she returned there on the occasion of 
tho marriage of Azizul Hasnayan, and in her own mukhtarnamah 
dated 19th August 1897, sometime after tho service of the notice 
on her, she desaribes herself as « inhabitant of Mouzah Dumri.” 


Then it is said that the sale proclamation has been signed by 
the Certificate officer as “Judge”; but this was evidently because 
the clerk who prepared it mado use of a form of proclamation under 
Chapter XIX Civil Procedure Code, This cannot be held to invalid- 
ate the proceedings. Asale proclamation is not a solemn deed 
transferring title. It is a mere notice to intending purchasers. It is 
equally effectual when it is issued by the properly qualified officer, 
whether he signs himself as “Certificate Officer” or “Judge. ” 


There is credible evidence of the service of the sale proclama- 
tion, and it is to be presumed that all the necessary formalities were 
complied with. It is impossible to produce formal proof of due 
compliance with all the formalities of the law after a considerable 
lapse of time. 
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Finally there is no evidence to connect the alleged inade- 
quacy of price with the alleged technical defect in the proceedings. 
On all these grounds, we consider the sale should not have been 
set aside. 


But thereare even morecogent reasons for decreeing this appeal. 


We consider that the suitis not maintainable under the provi- 
sions of Sec. 244 of the Code of the Civil Procedure, which prohibits 
the bringing of a separate suit to set aside any order passed in the 
execution of a decree, and a duly made certificate isa decree. 


It will be observed from the decision in the case of Janki Das 
v. Ram Golam Saha (1) that the reason why Sec. 244 was formerly 
held not to bar a separate suit of the nature of the present suit was 
that under the wording of Sec. 21 of Act I of 1895 before its amend- 
inentby Act I of 1897, Sec. 244 applied only so far as the procedure 
to be followed in execution proceedings to enforce the certificate and 
realise theamountthereunder, and it was notapplicablein its entirety 
and did not apply so far as to bar a separate suitto set asidethe sale. 
Inthatcase itissaid: ‘‘ wemustnot, however, be understood as ruling 
that this is the effect of Sec. 21 of Act I of 1895, as amended by 
Act I of 1897.” 


But Sec. 19 of Act I of 1895 as amended applies to this case, 
and weare decidedly of opinion that the terms of thesecond subsec- 
tion of section 19 as now amended, make the provisions of Sec. 244 
Civil Procedure Code applicable in their entirety and bars such a 
suit as the present. It is sufficient to quote the terms of the sub- 
section in question, which is to the effect:—“Such certificate may 
be enforced and executed in the manner provided by Chapter XIX 
of the Code of Civil Procedure for the enforcement of decrees for 
money ; and all the provisions of that Chapter, except Sec. 310 A 
thereof, and of Chapter XX of the said Code, shall apply, so far 
as they are applicable.” 


We also consider the suit, if regarded as one to set aside the 
certificate, is barred by section 16 of the Act, and if, as one to set 
aside the sale, is barred by Art. 12 (b) of the Limitation Act, 
Schedule IT. 

For all these reasons we decree the appeal with costs. 


M.M. Appeal decreed. 


(1) (1901) 6 0. W, N. 381. 
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Before Mr. Justice Harington and Mr. Justice Mookerjee. 


NOWBUT PATAK 
v. 
MOHESH NARAIN LALL. * 


Code of Civil Procedure (Act XIV of 1883) Sec. 48—' Suit? « plaintig ' 
include what— Sec. 111—Set off, omission to claim portion, effect of--S1bse- 
quent suit for such portion, barred, 


When under Seo. 1110. P. O., the defendantclaims to set off an ascer- 
tained sum of money against the plaintiff's demand, he is bound to inolude 
in his cross-claim, the entire amount duo to him in re peot of the same cause 
of action, and is not entitled to split it up and claimed a set-off as to & portion 
thereof and then sue in respect of the balance. Snch asuit would be barred 
under the provis ons of Sec, 48 C, P. C. 


The terms ‘suit’ and ‘ plaintiff’ in Sec. 48 C. P.O. includea claim for 
set-off and a defendant claiming the same respectively. 
Appeal by the Plaintiff. 
Suit to recover money. 


The factsand arguments appearsufficiently from the judgments. 


Dr, Rash Behary Ghose and Babu Nalini Ranjan Chatterjee 
for the Appellant. 


Babus Saligram Singh, Raghunandan Prasad and Makhan 
Lal for the Respondents. 


The following judgments were delivered :— 
Harington J.—This is an appeal by the plaintiff against the 
judgment of the Subordinate Judge dismissing this suit with costs. 


The plaintiff claimed the sum of 1,238 Rupees, 12 Annas and 
8 pice against the defendant on an account stated. In a previous 
suit in which the now defendant was plaintiff and the now plaintiff 
was defendant, the present plaintiff had as defendant filed a written 
statement claiming to set off as against the claim of the plaintiff 
the sum of 175 Rupees, part of thesum due under the stated account 
which is his present cause of action. The learned Subordinate 
Judge has dismissed the suit on the ground that having claimed a 
set off in respect of part of the cause of action in a suit brought 
against him by the present defendant, he was debarred under 
section 48 of the Code of Civil Procedure from bringing a suit to 
enforce the claim in respect of the same at the stated account. 
Under section 48, C. P. C. it is provided that every suit shall in- 


* Appeal from Original Deoree No. 112 of 1903 against the decree of W, H, 
Thomson Esq., Subordinate Judge, Rajmehal, dated the 27th January, 1908 
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clude the whole of the claim which the plaintiff is entitled to make 
in respect of the cause of action. A person, therefore, who has 
right of action against another for money payable on an account 
stated, is not entitled to sue first for one portion of the money pay- 
able on the stated account, and then bring another action in res- 
pect of the balance. He is bound to include the whole account 
in his claim founded on that one cause of action in one suit. 
Section 111 ‘of the Code of Civil Procedure entitles the defendant 
to set off against the plaintiff's demand in an ascertained sum of 
money legally recoverable by him from the plaintiff, provided that 
the amount claimed to be set off does not exceed the pecuniary 
limits of the jurisdiction of the Court. It is to be observed that 
the set-off is not limited to asum equivalent to the amount claim- 
ed by the plaintiff, but so long as it is within the pecuniary juris- 
diction of the Court, it may be a greater sum. By section 216 
it is provided—"‘if the defendant has been allowed a set-off against 
the claim of the plaintiff the decree shall state what amount isdue 
to the plaintiff, and what amount (if any) is due to the defendant 
and shall be for the recovery of any sum which appears to be 
due to either party; ” and the decree of the Court with respect to 
any sum awarded to the defendant shall have the same effect and 
be subject to the same rules in respect of appeal or otherwise 
as if such sum had been claimed by the defendant in a separate 
“ suit against the plaintiff.” 


The result is, that if the defendant’s claim exceeds that which 
is made against him by the plaintiff, he will be entitled, supposing 
he succeeds in his plea to enforce his claim by means of a claim of 
set-off. It is true that the defendant is not bound to plead a set- 
off. He may, if he thinks proper, sue for the amount that is 
owing to him in a seperate action; but if he dces rely upon a set- 
off, it is provided by section 111 that the set-off shall have the 
same effect as æ plaint in a cross suit so as to enable the Court to 
pronounce a final judgment in the same suit both on the original 
and on the cross claim. 


I think, therefore, that the defendant who sets up a claim by 
way of set-off cannot split it in half; and while enforcing a 
portion of it under section 111 also bring a suit to enforce the 
remainder. The set-off has the effect of a plaint in a cross suit for 
the purpose of enabling the Court to adjudicate on the cause of 
action on which the set-off is claimed and as such it is in my 
opinion subject,as a claim in a cross suit would be, to the provisions 
of section 43, O.P.C. and must include the whole of the claim which 
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the plaintiff is entitled to make in respect of the cause of action on 
which he relies. 


The Judgment of the Lower Court is right and the appeal must 
be dismissed with costs. Hearing fee 6 gold mohurs. 


Mookerjee J.—I agree with my learned brother that the de- 
cree made by the Subordinate Judge is correct and ought not to 
be disturbed. 


The matter in dispute in this appeal, lies within a narrow com- 
pass, and, thefacts upon which the decision of the question raised, 
depends, are not disputed. The plaintiff appellant commenced this 
action to recover from the defendant respondent a'sum of money 
alleged to be due on adjusment of mutual accounts between the 
parties. The defendant pleaded that the suit was barred under the 
second paragraph of sec. 48 of the Civil Procedure Code, inas- 
much as the plaintiff had, in a previous suit, instituted against 
him by the present defendant, claimed a set-off in respect of a 
portion of the sum due to him upon adjustment of accounts under 
section 111, C PC., and had omitted to claim a set-off in respect 
of the remainder which he seeks to recover in the present action. 
The Subordinate Judge gave effect to this contention and dismissed 
the suit. Tho plaintiff has appealed to this Court, and, on his be- 
half it has been contended that Seo. 43, C.P.C. has no application 
to this case, because it cannot be said that when the plaintiff 
omitted to claim a set-off in the previous litigation in respect of 
the whole of the sum dus to him upon adjustment of accounts, he 
omitted to sue in respect of or relinquished a portion of his claim. 
The learned Vakil for the respondenf, has argued, on the other 
hand, that the defendant in the previous suit, when he claimed a 
a set-off under Sec. 111, C.P.C., was, so far ashis claim to set-off 
was concerned, in the position of a plaintiff within the meaning 
of See. 43, O.P.C. The question is not free from difficulty and 
does not appear to be covered by any authority precisely in point; 
but after a careful consideration of the arguments addressed to 
us on both sides, I am of opinion that the view put forward by 
the respondent is well-founded and must be accepted. 


Paragraph 1 of Sec. 111 of the Civil Procedure Code specifies 
theconditions subject to whichadefendantina suit forthe recovery 
of money may, if he so chooses, include in his written statement, a 
claim to set-off against the plaintiff's demand, a debt due to him 
from the plaintiff. Paragraph 2 provides for an enquiry into the 
claim set up by the defendant, and directs that if the case fulfilsthe 
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requirements of the'former part of the section, and the amount 
claimed to be set-off does not exceed the pecuniary limits of the 
jurisdiction of the Court, the Court shall set-off one debt against 
the other. Paragraph 3 next describes the effect of the set-off, and 
lays down that such set-off shall have the same effect as a plaint 
in a cross-suit, so as to enablethe Court to pronounce a finaljudg- 
ment in the samesuit, bothon the original and on the cross claims. 
Sec. 216 then deals with the question of the manner in which a 
decree is to be made when set-off isallowed, and the effect ofsuch 
decree, in the following terms: “If the defendant has been 
allowed a set-off against the claim of the plaintiff, the decree 
shall state what amount is due to the plaintiff and what amount, 
` if any, is due to the defendant, and shallbefor the recovery 
ofany sum which appears tobe dueto either party. The 
decree of the Court, with respect to any sum awarded to the 
defendant, shall have the same effect, and be subject to the 
same rules in respect of appeal or otherwise, as if such sum 
had been claimed by the defendant in a separate suit against the 
plaintiff.” From these provisions, itappears to be clear, that a 
claim to set-off does stand in several respects, in thesame position 
as a Claim by the defendantagainst the plaintiff in a separate suit. 
for, in the first place,as regards the jurisdiction of the Court to 
allowthe set-off, it is made dependent, not upon the amount claim- 
ed by the plaintiff, but upon the amount which thedefendant seeks to 
set off ; in the second place, a decision by the Court upon theclaim 
setup by the defendant, is final between the parties, and, the same 
matter cannot be litigated in another action in the third place, if 
the amount due to the defendant by the plaintiff is found to exceed 
that due to the plaintiff by the defendant, orif the plaintiff is unable 
tosubstantiatehis claim at all, the suit may practically fail, and the 
decree may be one in favour of the defendant against the plaintiff; 
and, in the fourth place, the forumofappeal, inrelation to the claim 
of the defendant, depends upon the sum claimed by him and not 
upon the valuation of the suit made by the plaintiff ; for instance 
if the claim of the ‘plaintiff exceeds five hundred rupees whereas 
that of the defendant falls short of that sum, there may be a right 
of Second appeal to the High Court against the decree in relation 
of the claim of the plaintiff, although such Second appeal may be 
barred under Sec. 586,C. P.O. in relation to the claim of the 
defendant. The question, therefore, arises whether the defendant 
whose claim to set-off stands in the position of a claim by aplaintift 
in a separate suit for the purposes I havedescribed, may be rightly 
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regarded, in relation to his cross-claim, as a plaintiff within the 
meaning ofthe second paragraph of Sec. 43 of the Civil Procedure 
Code. I think this question should be answered in the affirmative, 
and, I am fortified in this view by the provisions of the second 
paragraph of Sec. 111 which restricts thejurisdiction of the Court 
to allow the set-oft only to cases in which the amount claimed to 
be set-off does not exceed thepecuniary limits of that jurisdiction. 
To my mind, such a restriction as this wouldbe wholly unnecessary 
ifit was opentothe defendant to split up his claim, ask for set-off 
in respectof such amount as does not exceed the pecuniary limitsof 
the jurisdiction of the Court, and, then institute a separate suit for 
the remainder of the claim. If we accept the narrow construction 
which theappellant invitesus to place upon section 43,the conse- — 
quences might be startling and extremely inconvenient. To take 
one illustration: X sues Y forthe recovery of money in the Courtof 
a Munsiff; Y claims set-off in respect of Rs. 1000 due upon a 
promissory note for Rs. 6000, the amount claimed being the 
maximum which the Munsiffcould deal with; that officer findsthe 
promissory note to be a forgery, and dismisses the claim for set-off, 
Y then sues X for the balance due upon the promissory note, 
Rs. 4000,in the Court of the Subordinate Judge; the decision of 
the Munsiff would not operate as 7es-judicata, and, there would be 
nothing to prevent Y from litigating the same question a second 
time, possibly with a different result. I think, the Court is bound 
by every principle of judicial interpretation to find, if possible, a 
construction of the statute which does not involve consequences 
soinconsistent with the fundamental principles upon which ourCode 
of Procedure is based. TheJearned Vakil for the appellant strenu- 
ously contended that if we put upon Sec. 43, C. P. C. the con- 
struction suggested by the respondent, we shall encroach upon the 
functions of the Legislature, and put an interpretation on that 
section which the language cannot possibly bear. Iam wholly 
unable to accept this argument as well-founded ; we cannot legiti- 
mately construe a particular provision of the Code as if it was iso- 
loted from the rest of the enactment, and, as it is unquestion- 
able that for certain purposes a defendant in relation tohis claim for 
set-off stands in the same position as a plaintiff in a separate suit, 
the only question is whether he may be regarded as a plaintiff in 
relation to that cross-claim within the meaning of Sec. 43 C. P. C., 
and, whether without undue straining of language, he may be said 
to have omitted to sue in respect of or to have intentionally relin- 
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quished a portion of his claim, when he claimed a set-off in respect 
of only a portion of the sum due to him. For the reasons already 
given, I must hold that the question should be answered against th® 
appellant. The learned Vakil for the appellant further contended 
that a set-off cannot be regarded as a counter-claim, and, he referred 
to the distinction between the two still maintained in the English 
law, under which every set-off could be pleaded as a counter-claim, 
but a counter-claim cannot be pleaded as a set-off ; see Odgers on 
Pleading, 4 Hd. p. 227; Annual Practica for 1905, Vol. I. p. 281. 
It is unnecessary, however, for the purposes of the present case to 
examine the principle upon which the distinction may rest; it is 
enough to point out that under Sec. 111 of our Procedure Code, 
the claim to set-off is regarded as a cross-claim, and, for certain 
purposes, the set-off is said to have the same effect as a plaint in a 
cross-suit. It was further contended on behalf of the appellant 
that a claim to set-off does not stand, in every particular, on the 
same footing as a claim made in a separate suit, and, reliance was 
placed upon the judgment of Mr. Justice Banerjee in the case of 
Fakir Chandra v. Gisborne € Co. (1), where that learned Judge, dis- 
senting from the view taken by the other Indian High Courts in the 
Cases of Amsrzama v. Nathu Mal (2), Bai Shri Majirajbai v. 
- Narotan(8), and Chennappa v. Raghunatha (4), held that a written 
statement in which a set-off is claimedis notchargeable with Court 
fee as on a plaint. The question, however, which has been raised 
before us, stands on an entiroly different footing, and, it does not 
follow by any means that the principles which regulate the construg- 
tion of the Court Fees Act, which imposes a tax on public justice, 
can be held applicable to the construction of the provisions of the 
Procedure Code. At the same time, I do not desire to express 
any opinion upon the question raised before Mr. Justice Banerjee ; 
it is not necessary to do so for the purposes of this appeal, and, 
the question, whichis by nomeans free from difficulty, bas not been 
discussed atthe bar with that fulloess which itsimportancedemands; 
I must accordingiy reserve my opinion upon it. The learned Vakil 
for theappellant further contended thatif the view taken by the Court 
below be upheld, it will parctically follow that all the provisions of 
the Civil procedure Code whichapply interms onlytoa plaintiffin a 
suit, will in substance be extended tothedefendant who hasinclud- 
ed a claim to set-off under Sec. 111,C.P.C., and, that as it will be 
impossible to draw any line of demarcation, itmay becontended by 


(1) (1903) 8 C. W. N. 174. (8) (1889) I. L. R. 18 Bom. 672. 
(2) (1886) I. L. R. 8 All. 398. (4) (1991) I. L. R.15 Mad. 29. 
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way of analogy that Sec. 866 C. P. O. may become applicable when 
upon the death of the defendant his legal representative does not 
come forward to prosecute the claim to set-off, that the penultimate 
paragraph of Sec. 368 may become applicable when upon the death 
of the plaintiff, the defendant claiming set-off omits to take steps to 
bring on the record the legal representative of the deceased, and 


that in the same way, Sec. 373 may become applicable when the 


defendant who has preferred a claim to set-off subsequently desires 
to withdraw that claim with liberty to sue uponit in another suit but 
fails to obtain the leave of the Court. In my opinion, it is not 
necessary for the purposes of this case to examine the effect of 
these sections ; when the question does arise upon the construction 
of any of them, it will have to be determined with reference to its 
language, scope and object, taken along with the provisions of 
Secs. 111 and 216. ButIam by no means satisfied, that if, as sug- 
gested by the learned Vakil for the appellant, the consequence of 
our decision in this case with regard to Sec. 48 be, that a similar 
construction, by analogy, may come to be placed upon the other 
sections to which he has referred, the result will be at all undesir- 
able or inconsistent with the provisions of the Code; for example, 
I cannot see any good reason why a defendant who hasinoluded a 
claim to set-off in his written statement, has got an issueraisd upon - 
the point, and has adduced evidence upon it, should, at the last 
moment when he discovers that hehas failed to make out his claim 
and is bound to lose, be in a position to withdraw his claim as of 
right and be at perfect liberty tolitigatethe samematter ina differ- 
ent suit, probably in a different Court. I should not regret, if when 
Sec. 378 comes to be interpreted, it is found possible legitimately 
to place upon its language a constru&tion which may prevent aresult 
of this description. It is unnecessary, however, to pursue this line 
of argument further. There is only one other observation of the 
learned Vakil for the appellant to which I need make a reference. 
He suggested that the ruleagainst splitting up of claims embodied 
in Sec. 43 is not of such fundamental importance as to justify this 
Court in extending its application to the case of a defendant who 
claims a set-off under Sec. 111, when by its very terms, the rule is 
limited to a plaintiff in a suit; and, as an illustration, he referred 
to the case of Ram Soondur v. Krishno Chunder (1), where Mr. 
Justice Jackson held that it was questionable whether the corres- 
ponding Section of the Civil Procedure Code of 1859 (See 7, ‘Act 
VIII of 1859) was applicable to rent suits under Act X of 1859. 


, (1) (1872) 17. W. R. 380. 
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The doubt, however, which that learned Judge expressed, was ob- 
viously based on the ground that Act X of 1859 wasa complete 
Code in itself and could not be supplementéd by the incorporation 
of the provisions of other Codes. See, Poulson v. Madhusudan, (1) 
Unnoda Persaud v. Kristo Coomar, (2). Nagendro v. Mathura (8). 
The question, on the other hand, which we have to consider is the 
true meaning and effect of two provisions of the law which find a 
place in the same Code; the relation between these must obviously 
be determined upon entirely different principles. 


The result, therefore, is that the decree made by the Court 
below must be affirmed, and this appeal dismissed with costs. 


B. M. Appeal dismissed. 


(1) (1865) B. L. R, Sup. Vol. 101. (2) (1872) 19. W. R. 5. 
(8) (1891) I, L. R. 18 Cale. 368. 


Before Mr. Justice Rampini, Mr. Justice Brett and Mr. Justice 
Mitra. 
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of purchaser— Lis Pendens. 


Per Breit and Miira JJ. ( Rampini J, dissenting)—When a first mortgagee 
and a second mnrtgagce of ha same prop rly obtain decrees upon their res- 
pective mortgages, each without impleading the other, 1f the second morb- 
gagee purchases the property in exegutiou of his own decree before a similar 
purchase by the first morigagee, the first mortgagee purchaser is entitled to 
call upon the second mortgagee purchaser to redeem him and upon fitilure 
to do so, to get porsession. 


Bunwari Jha v. Ramjee Thakur (1) followed. 


Per Rampini J. conira.—The remedy of the first mortgagee in such a case 
is to bri: g a fresh suit upon his mortgage making the second mortgagee a 
party, and if such svit is barred by limitation, he is without a remedy. 


Quare—W hether the doctrine of lis pendens would apply to the sale in 
execution of the seo: nd mortgage, as the titles of the respective purchasers 
relate back to the dates of their mortgages. 
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Appeal by the Defendants, second Mortgagees. , 
Suit for possession, and in the alternative, for redemption. 


The facts and arguments material to this report will sufficiently 
appear from the judgments. 


Dr. Rash Behary Ghoseand Babu Dwarka Nath Mitter for 
the Appellants. 


Babus Mohendro Nath Roy and Biraj Mohan Mojumdar for the 
Respondent. 


‘ C. A. V. 
The following judgments were delivered :— 


Rampini J.—The appellants are the defendants in the case. 
The plaintiff is the assignee of the rights of a first mortgages, whose 
mortgage is dated 5th December 1885. A decree was obtained on 
this mortgage on the 4th june 1894, but the plaintiff did not 
enforce the decree and sell the property till the 22nd july 1898, 
when he himhelf became the purchaser of it. 


Tne defendants are second mortgagees. Their mortgage is 
dated 4th August 1888. They sued upon it and obtained a decree 
onthe 8th March 1895. They executed their decree and pur- 
chased the property on the 6th December 1895. They were put 
ïn possession on the 28th March 1896. 


The plaintiff has tried unsuccessfully to obtain possession on 
the strength of bis purchase of 1898.He now brings this suit to 
establish his title to the property, and to obtain possession of it, 
at the same tima, giving the defendants the option of redeeming 
him, if they wish to retain possession of it. The Subordinate 
Judge dismissed the suit, holding that the defendant’s prior pur- 
chase gives them a superior title to the property. He has said 
thatas the second mortgagee did not make the plaintiff a party to their 
suit, though aware of his mortgage, the plaintiff's mortgage right 
remains unaffected, but notwithstanding this fact the plaintiff 
cannot succeed, because he is not now suing on his mortgage, 
and his right to do so, is barred by limitation. 


The District Judge has reversed the decree of the Court of 
first instance. He holds that the plaintiff has a good title under 
his decree of 1894 and subsequent purchase in 1898 and has 


_ directed that on the defendants not redeeming the plaintiff, the 


latter shall be put in possession of the property. 


The defendants appeal. On their behalf it has been argued that 
the plaintiff has no title to the property; when hepurchased it, there 
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was nothing for him to purchase, for the defendants had by their 
decree of 1895 acquired the rights of the mortgagor, had in execu- 
tion of the decree bought the property and had been put in 
possession of it by the Court. It is admitted that as the plaintiff 
was no party to the suit brought by the defendants in 1895, his 
rights are not affected, but, as he slept over them till they became 
barred by limitation, the plaintiff has now no remedy. 

In support of these contentions the cases of Nanack Chand v. 
Teluckdye Koer (1), Dirgopal Lal v. Bolakee (2), Ramanath Dass 
v. Boloram Phookun (8), Srihari Banerjee v. Khitish Chandra (4), 
Ramanadhan Chetti y. Alkonda Pillai (5) Akatti Moidin v. Chirayil 
Ambu (6), and Raj Coomary Dassee v. Preo Madhub Nundy (7), 
have been cited. 

On the other hand on behalf of the plaintiff it is urged (1) that 
this suit is not a mere suit for possession, but one in which be 
gives the defendants an opportunity of redeeming him, so the cases 
cited by the defendants do not apply, and (2) that the defendant’s 
purchase is affected by the rule of lis pendens. The cases of Rag 
Kishen Mookerjeev. Radha Madhab Holder (8) Jharoov. Raj Chunder 
Das (9), Har Shankar Prasad Singh v. Shew Gobind Shaw (10), 
Shivjiram Sahebram v. Waman Narayan (11), Thakur Piasad v. 
Gaya Sahu (19), Bunwari Jha v. Ramjee Thakur (18), ave 
referred to. 

I am of opinion that the appeal must prevail. The plaintiff's 
rights were no doubt unaffected by the defendants’ proceedings to 
enforce their mortgage, and the plaintiff could have sued them to 
sell the property, or bs redeemed by them if he had not allowed his 
rights to bring such a suit to be barred. But the bar of limitation 
is now in his way, and the persent suit for possession is not such a 
suit as he would appear to be entitled to bring. In the present suit 
he must prove his title, and it is clear from the rulings cited by the 
appellants’ pleader that the defendants haveasuperior title, as they 
purchased before he did, and when he bought the property, the 
mortgager’s rights had passed to the defendants. The fact that 
in this suit he offers the defendants the option of redeeming him 
cannot avail him, for in this suib he is not suing on his mortgage 
lien, and, therefore, cannot ask to be redeemed. ‘This suit is in 


(1) (1879) I. L. R.5 Gale, 265, (7) (1897) 1 0. W. N. 453. 

(2) (1879) I, L, R, ö Cale. 269. (8) (1874) 21 W. R. 849. 

(8) (1881) I. L. R. 7 Calo. 677. (9) (1885) I. L. R. 13 Calc. 299. 
(4) (1897) I. L. R. 24 Calc. 569 ab p, 574. (10) (1899) I. L. R. 26 Cale. 966. 
(5) (1895) I. L. R. 18 Mad. 500. (11) (1897) I. L.. R. 22 Bom, 939. 
(6) (1902) I. L. R. 26 Mad. 486, (12) (1898) I. L. R. 20 all. gay. 
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start, not such a suit as he ought to have brought to enforce his 
mortgage lien as against the defendants. The rule of lis pendens 
does notin my opinion help the plaintiff. At the best the 
plaintiff can, under the rule of lis pendens, only claim that 
the sale to the defendants does not destroy his mortgage rights, 
but it does not help him to enforce his mortgage lien, if owing to 
his own laches the time for doing so has passed. Of the cases 
cited on behalf of the plaintiff, the only one that requires notice 
is that of Bunwari Jha v. Ramjee Thakur (1), for in this case it 
has been held when a prior mortgagee, who has purchased the 
mortgaged property in execution of a decree obtained on his 
mortgage, brings a suit for confirmation of possession against 
his puisne mortgagees, who also had previously purchased thesame 
property in execution of their mortgage decree, the prior mortgagee 
is entitled to succeed against the puisne mortgagees, but subject to 
their right to redeem the prior mortgage. But the present suit is 
not one for confirmation of possession. It isa suit to turn the 
defendants out of possession, which they promptly obtained after 
their purchase, This fact does not perhaps constitute a serious 
distinction between the two suits, but it was apparently this fact 
which led the learned Judges who decided that case to distin- 
guish the cases of Nanack Chand v. Teluckdye Koer (2) and Dirgo- 
pal v. Bolakee (8), and other cases referred to in their judgment 
in which it was held thatin a suit for possession the right to posses- 
sion depends on the priority of purchase and not on the priority 
of mortgage, from that suit. It should therefore, I think, suffice 
to distinguish the present suit, from the case of Bunwari Jha v. 
Ramjee Thakur (1). 


I would accordingly decree this appeal with costs. But as my 
learned brother does not agree with me, the case will be laid before 
the learned Chief Justice for refernce to a third Judge. 


Brett J—The plaintiff, Respondent in this appeal, is the 
assignee of a decree obtained by his assignor in a suit brought on 
a mortgage bond, dated the 5th December 1885. The decree was 
obtained on the 4th June, 1894. The property in suit was put up 
for sale in execution of the decree on the 22nd July, 1898, and was 
purchased bytheplaintiff. Plaintiff further alleges that hehad been 
put in possession on the 11th November 1899. This however has 
been disbelieved by the lower-appellate Court and that finding oan 
not be displaced on Second appeal. i 


(1) (1902) 7 0. W. N. 11. (2) (1879) I. L. R. 5 Calo. 265. 
(8) (1879) 7 I. L. R. 5 Cale. 269. 
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The defendants took a mortgage from the mortgagor of the 
plaintiff's assignor on the 4th August 1888. In that mortgage 
deed the share hypothecated was in excess of that covered by 
the mortgage deed of December, 1885, and in thedeed express 
mention was made of the prior mortgage. The defendants 
brought a suit on their mortgage without making the prior mort- 
gagees parties and obtained a decree on the 8th March 1895. 
In execution of their decree they purchased the property on 
the 6th December 1895 and obtained possession on the 28th 
March 1896. The prior mortgagees, when they brought their suit. 
had no knowledge of the second mortgage and therefore did not 
make the second mortgagees parties to the suit. The second 
mortgagees had full knowledge of the prior mortgage and yet 
wilfully refuse to make the prior mortgagees parties to the suit. 
The decree was obtained and the execution proceedings carried 
on behind the back and without the knowledge of the prior 
mortgagee and his assignee, and the whole proceedings amounted 
to a piece of sharp practice. 


The plaintiff sued, either for a declaration that his purchase 
was pieferential to that of defendants and that he was entitled 
to possession and to be registered as proprietor, or, if it be held that 
the defendants by their purchase and possession acquired a right 
to redeem the property, then, that an order might be passed 
giving them an opportunity to redeem, and, if they failed, for him 
to recover possession. 


The Sub-Judge held that the plaintiff would not be granted any 
relief in the suit on the ground, that he was bound to bring a suit 
on the mortgage of December 1885, and that suit was barred by 
limitation. On appeal, the appellate Court has set aside the 
judgment and decree of the Subordinate Judge and in lieu thereof 
has given the plaintiff a decree to recover possession of the pro- 
perty in suit, unless the defendants wish to redeem it and if the 
defendants wish to redeem it, then directing that on redemption 
of the prior mortgage debt, they may retain possession of the 
property. 


The defendants have appealed and in support of their appeal 
it has been argued that the appellate Court erred in law in grant- 
ing any decree in favour of the plaintiff and that his suit should 
have been dismissed on the ground that the only relief he could 
obtain would be in a suit based on the prior mortgage and such a 
suit was barred by limitation. 
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In support of this view the learned pleador for the appellant 
relies on the cases of Nannack Ohandand- others v. Teluckdye 
Koer and others (1), Dirgobal Lal and others v. Bolakes (2), Sri 
hart Banerjee v. Khitish Chandra Rai Bahadoor, (8), Akatti 
Moidin Kutty andothers v. Ohirayil Ambu (4), and Ramanadhan 
Chetti v. Alkonda Pillai (5). It was further contended on the 
authority of the decision in Ramanath Dass v. Boloram Phookun 
(6) that at the time tbe plaintiff put the property up for sale, the 
mortgagors had lostall interest in the property and therefore 
nothing passed to the plaintiff under the sale. 


Now it is to beobserved that all the cases relied on in 
support of the first point were suits in which the only relief 
claimed was possession, but this suit has been so framed that 
if the Courtshould hold that the defendants under the rights, 
which they have purchased under the second mortgage, are en- 
titled to redeem the prior mortgage, they will be allowed to 
retain possession provided they discharge the debt due on the 
prior mortgage. These cases do not therefore seem tometo be 
in pointin the present suit. In each of these cases it is stated 
that the plaintiff was not entitled to possession only, but that in 
a suit properly framed he could raise the question of what he 
was entitled to under his purchase in satisfaction of the decree 
obtained on the prior mortgage. 


For the plaintiff respondent it is contended that the present 
suit ig one properly framed as indicated in those decisions; it is 
pointed out that the plaintiff cannot possibly bring a fresh suit 
on the prior mortgage bond as the mortgage had in fact merged 
in the decree which was assigned to him and as alter the sale 
and his purchase in execution of that decree the lien and the 
mortgage was extinguished (see Sec. 89 of the Transfer of Pro- 
perty Act). This contention is in my opinion sound and as the 
plaintiff, even if such a suit bad not been barred by limita- 
tion, could not have brought a suit on the mortgage of Decem- 
ber 1885, his present suit, based on the decree assigned to him 
and the rights purchased by him in execution of that decree, 
was the only properly framed suit that he could bring for relief. 
The question then seems to he what in fact did the defendants in 
execution of this decree on the second mortgage put up for sale and 
purchase. They had full knowledge of the prior mortgage, and 


(1) (1879) I. L. R. 5 Cale. 265. (4) (1902) I. L. R, 26 Mad, 486. 
(2) (1879) I. L. R. 5 Calo. 269. (5) (1895) I. L. R. 18 Mad. 500. 
(8) (1897) I. D. R. 24 Cale. 570. (6) (1881) I. L. B. 7 Calo. 676. 
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therefore allthatthey were entitled to sell andcould have purchased 
under their decree was the share inthe property subject to thelien 
under the prior mortgage, thatis, the mortgagor’srightofiedemption. 

Furthermore, as is pointed out by the learned pleader for the 
Respondents, the defendants were in fact bound by the doctrine of 
lus pendens. The property which they brought tosale was in litiga- 
tion in the prior suit atthe time of the suit and of their sale and 
purchase. It has not been seriously contested that the lis remained 
up tilltheconclusion ofthe execution proceedings, which are in fact 
part of the proceedings in the suit. The lis then remained upto the 
date of the sale and purchase by the plaintiff in July 1898. The 
rulingsin the cases of Raj kishen Mookerjeev. Radhamadhub Holdar 
(1), Tharoc and others v. Raj Chunder Das (2), Har Shankar Prasad 
andanother v.Shew Gobind Shaw and another (3), Bunwari Jha 
and anotherv. Ramjee Thakur (4), inmy opinion, fully support 
the view, thattheinterest intheproperty, which thedefendants pur- 
chased atthe saleofthe6th December 1895, was subject tothe result 
of the suit then pending, which had been brought on the prior mort- 
gage. Thedefendants then purchased the property subject to the lien 
under the prior mortgage and their right topossession under their 
purchase as against the right of the plaintiff under his purchase 
depends on their discharging their lien. 


In the decree given by the District Judge, the rights of the 
defendants have been fully protected and the plaintiff can only 
obtain possession, if the defendants fail to discharge the lien under 
the prior mortgage. 

Probably the plaintiff's assignor and afterwards the plaintiff 
were remiss in pursuing theirrights under the decree, butinmy opi- 
nion, the law does notrequire that therightsof theplaintiff should 
be defeated by a piece of sbarp practice like that of the defendants. 

[There having been this difference of opinion, the case was 
referred to theHon’ble Mr. Justice Mitra who delivered the 
following judgment]. : 

Mitra J.—This litigation owes its origin to two successive 
mortgages executed by thesame individual, of substantially the 
same property, to different persons. The suit by each mortgagee or 
set of mortgagees was commenced, decree was obtained and sale 
was effected under the decree, the other mortgagee or set of 
mortgagees not having been madea party to the suit. The plaintiff 
claims under the first mortgage, the defendants under the 


(1) (1874) 21 W. R. 349. (8) (1899) I. L. R. 26 Cale. 966. 
(2) (1885) I. D. R. 13 Cal. 299. (4) (1902) 7 ©, W. N. 11. 
48 


, 


QIVIL. 


1905 
pa 
Har Pershad Lal 
Ve 
Dalmardan Singh, 


Brett J, 


April 87, 


CIVIL 


1905 


Kinija 


Har Pershad Lal 


DA 
Dalmardan Singh. 





Mitra J. 





878 THE CALCUTTA LAW JOURNAL. [Von I 


second. The plaintiff was the assignee of the decree obtained by 
the first mortgagee, andit is foundthatthe first mortgagee had not, 
at the date of the institution of his suit, any notice of thesecond 
mortgage. The second mortgagees, thedefendants, however, had 
full notice of the earlier mortgage. The suit by the first mortgagee 
was also commenced before the suit by the defendants, but the 
defendantshad the advantage of completing the sale under their 
decree and of obtaining possession before the plaintiffcould bring 
the mortgaged property to sale. The defendants are in fact in 
actual possession. 

The decree obtained by the first mortgagee is valid in law, 
having regard tothe provisions of section 85 of the Transfer of 
Property Act, notwithstanding thatthe present defendants were 
not impleaded as defendants in the suit which resulted in the 
decree. It was, however, imperfect, and the sale under it had the 
same imperfection, the right of the defendants to reopen the 
decree and the sale proceedings continuing to exist. This defect 
has given rise to the suit under appeal. 

The claim made in the plaint is of a threefold character. In 
the first place, it asks for possession on the ground of priority of 
mortgage and suit under it. It asks in the alternative for posses- 
sion on redemption by the plaintiff of the second mortgage, and 
finally, it offers the defendants the right to redeem the first mort- 
gage and asked for possession on their failure to redeem. 


The lower appellate Court has allowed the last prayer and 
directed that an account might be taken of what was due to the 
plaintiff for principal and interest on his mortgage and gave the 
defendants the liberty to redeem on or before the 21st May 1903. 
It further directed that on failurelof the defendants to redeem, the 
plaintiff might take possession of the hypothecated property. 

That the second mortgagees have the right to reopen the pro- 
ceedings on the first mortgage and redeem, it is not denied by the 
plaintiff. They were not parties to the first mortgagee’s suit and 
their right to redeem was not extinguished by the sale under the 
first mortgage. Ramnarain Sahoo v. Bandi Pershad (1). 

It is not also denied by the defendants that the plaintiff is 
entitled, notwithstanding the first suit, to bring a fresh suiton 
the first mortgage, making the defendants parties and enforce the 
mortgage, provided the law of limitation lays no bar. 

Thus there being no substantial difference between the parties 
asto their respective rights and obligations, the question in the case 


(1) (1904) I. L. R. 81 Calo. 787. 
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resolves itself into one of procedure. May the rights of the parties 
be adjusted in the present suit and in the manner the lower appellate 
Court has done ? 


Though the plaintiff has offered, the defendants are not willing ` 


to be redeemed by him. ‘They are not prepared to give the first 
mortgagee the position of even a posterior mortgagee. The first 
prayer in the plaint could not, it is coaceded, be granted without 
some limitations. The third prayer in the plaint was the only one 
that could, under the circumstances be allowed. It is consistent with 
the relative rights of the parties and does full justice to their res- 
pective claims. The defendants, if they desire to continue in posses- 
sion, are bound to satisfy the mortgage debt which was imposed on 
the property before any right accrued to them under their own 
mortgage. They could not have derived greater benefit by a decree 
for sale in their presence. If the true value of the property is equi- 
valent to or exceeds the total amount of the mortgage debts, the 
defendants lose nothing and may be gainers. If, on the other hand, 
the property is not worth more than the mortgage money of the 
plaintiff, the defendants are bound to lose as they advanced money 
ona property of insufficient value, with full notice of the prior 
encumbrance. 


I fail to see why the rights of the parties cannot be adjusted in 
the present litigation. The plaint contains all the necessary allega- 
tions of fact and the reliefs claimed in the alternative are all that 
could be demanded. In my opinion, there is no necessity for a 
fresh suit for sale. Nanack Chand v. Teluckdye Koer (1), Dirgopal 
Lal v. Bolakee (2), and the cases following them, were not cases to 
which section 85 of the Transfer of Property Act could apply. 
The form of the actions in them were not such as could be desired. 
There were no prayers in them for redemption or the reopening of 
the sales held under the first mortgages and they asked for posses- 
sion only. The Courts were not bound to change the nature of the 
suits and accordingly dismissed them. The present case is quite 
distinguishable from them. 


Much argument has been spent on the doctrine of lis pendens, 
the plaintiff’s contention being thatthe defendants having purchased 
the property under a decree in a suit instituted subsequent to the 
suit by his assignor and during the pendency of the suit, are bound 
by its result. It seems to me, however, the argument has not much 

‘force. The defendants are not purchasers in ordinary execution. 


(1) (1879) I. L. R. 5 Oalo, 265. (2) (1879) I, L. R. 5 Calo. 269, 
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omi : They purchased under a decree for sale on their own mortgage. 
1905 They took the property in the same condition as it stood at the date 
— 


of the mortgage to them. Their title, therefore, dated back. Syed 
Emam Momtazuddeen vy. Raj Coomar Dass (1). So did the plaintiff’s 
title as regards the mortgage to his assignor. The title of each 
Mitra J. relates back to the date of the mortgage under which the claim is 

2 made. In Syed Emam Momtazuddeen Mahomed v. Raj Coomar 
Dass (1), Markby J. observed: “As a general principle of law, I 
should be inclined to say that therightto sell the very thing pledged 
is inherent to the pledgee, and as a general rule I should also say 
that claimants upon the property, posterior to the first pledges, cannot 
interfere with this right, though of course they may have aright to 
redeem before sale.” Ifthe title of the defendants was created or 
thedevolution of interest in their favour took place during the pend- 
ency of the first mortgagee’s suit, the doctrineof lis pendens, which 
ag observed by Lord Justice Turner in Bellamy v. Sabine (2), 
operates to give finality to a suit or proceeding with respect to a 
property and prevents it being reopened by an alienee pendente lite, 
would have applied, But as the defendants’ title related back to a 
date anterior to the firgt mortgagee’s suit, there was no alienation 
pendente lite and the doctrine does not apply. 


Har Pershad Lal 
v. 
Dalmardan Singh. 


If, however, the rule as to alienations pendente lite applied, 
nothing would turn on thedelay of the plaintiff to bring the property 
to sale. The fact that the plaintiff was asleep would not affect his 
rights. Hunter v. The Earl of Hopetoun (3). The doctrine has 
also been applied to proceedings to realise a mortgage after a 
decree for sale, Shivjiran Sahebram v. Waman (4). 


The doctrine of lis pendens, which has been applied in this 
country to sales in invitum as well as voluntary alienations, might 
have application, if the equity of redemption of the mortgagor was 
capable of being separately dealt with by a mortgagee under a de- 
cree for sale on the mortgage. Ifwe can contemplate the sale of 
the equity of redemption as a separate incident on a decree for sale 
and a sale thereunder, it might be said that the plaintiff's suit `` 
having its object to foreclose the equity of redemption, as it stood 
on the date of the mortgage, and the subject of his suit being such, 
equity of redemption, the sale at the instance of the defendants of 
the same equity of redemption during the pendency of the plaintiff's 
lis is affected by a lis pendens. This might be the utmost limit of 


(1) (1875) 23 W. R. 187. (8) (1865) 4 Macq, H. L, Cases 972, 
(2) (1857) I DeG. & J. 568. (4) (1897) I, L. R. 22 Bom, 989. . - 
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the application of the doctrine of lis pendens in the present case. 
Tam not, however, disposed to separate in this country the 
mortgagee's right to the property and the equity of redemption of 
the mortgagor, as if they are distinct entities in law, with refer- 
ence to the same property. 


T do not, however, think it necessary to pursue the argument 
about lis pendens further, as I think the decree of the lower appel- 
late Court is sustainable irrespective of it. 


The defendants took the property subject to a prior encum- 
brance, and as the plaintiff bas obtained the same property under 
a valid, though imperfect decree on such prior encumbrance, the 
defendants, to refer again to the words of Markby J, cannot inter- 
fere with his right though they might have a right to redeem 
before sale. And as they were not given an opportunity to 
redeem before sale, their right is not lost. 


The view I take is substantially the same as my learned brother 
Brett J. and I took in Bunwari Jha v. Ramjee Thakur (1). 


I, therefore, agree with Brett J. in dismissing the appeal with 
costs. 
B. M. Appeal dismissed. 


(1) (1902) 7 0. W. N. 11. 
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v. 
JAWAHIR LAL AND ANOTHER. 


[ON APPEAL FROM THE HIGH COURT AT ALLAHABAD.] 


Limitation Act (XV of 1877) Sch, II, Art. 179--Hzecution of decres— 
Revival of previous application. 

An application for execution of s decree was made in time on the 24th 
August, 1838, and notwithstanding objections by the judgment-debtor, an 
order was made on tbe 18th December, that the execution should proceed, 
On appeal, the High Court held, on the 7th January, 1890, that the applica- 
tion for execution could not be allowed. On the 24th November, 1894, the 
Privy Counoil set aside the order of the High Court and restored that of the 
Subordinate Judge. In the meantime, on the 29th November, 1889, an ordor 
was made by the Subordinate Judge transferring the case to the Collector. 
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On the 28rd of December, however, snothor order was made to the effect that, 
in d fault of proseoation on the part cf the decres-holder, the record should 
not be sent to the Collector, 


On an application made on the 33rd November, 1897 for the revival of the 
execution ca e instituted on the 24th August, 1888. 


Heli.—That the order of the 28rd December, 1889 was in no ge! ge a final 
order, that the execution proce: dings, commenced by the petition of the 24th 
August, 1888, were never finally disposed of and that the present application 
was in substance, as well as in form, an application to revive md carry 
through a pending execution, suspended by no act or dofnulé of the deoree- 
holder, and was not an application to initiate a new one, ard as such, it was 
not barred by limitation, 


Appeal by the judgment debtor. 
Application for execution of decree. 


Appeal from an order of the High Court at Allahabad (July 
16, 1900) reversing an order of the Subordinate Judge of Allaha- 
bad (May 18, 1899). 


On the 11th April 1883, Thakur Prasad, the predecessor in in- 
terest of the Respondents, obtained a decree upon a mortgage bond 
against the appellant, and on the 29th of August 1885, he proceeded 
to put it into execution but his application for execution was dis- 
missed for want of prosecution on the 5th of January 1886. On 
the 24th of August 1888, he made a second attempt to enforce 
execution. The judgment debtor opposed the application but the 
Subordinate Judge held, on the 18th of December 1888, that the 
decree-holder could proceed. Against this order, the judgment- 
debtor appealed to the High Court on the 15th February 1889. 
Before; however, judgment could be given, the decree-holder 


- obtained from the Subordinate Judge an order on the 29th of 


November 1889, directing that, as the property attached was 
ancestral property, the case be transferred to the Collector, On 
the 23rd December 1889, however, the Subordinate Judge appears 
to have made an order “that in default of prosecution on the 
part of the decree-holder, the record be not sent to the Collector’s 
Court for taking the sale proceedings.” 


On the 7th of January 1890, the High Court decided that the 
application for execution could not be allowed, because of the bar 
supposed to be contained in the dismissal order of the 5th January 
1886. The decree-holder, however, went on to the Privy Council 
and obtained from their Lordships, on the 24th November 1894, 
a decree setting aside the decree of the High Court, and restoring 
that of the Subordinate Judge. (For the judgment of their 
Lordships, vide Law Reports 22 Indian Appeals p. 44.) 
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On the 23rd of November, 1897, the decree-holder made the 
present application for execution and asked the Subordinate Judge 
that “ the execution case instituted on the 24th August, 1888, may 
be revived and sent to the Collector’s Court.” The Subordinate 
Judge, however, held that this application was time-barred ; but 
the High Court, on appeal, dissented from this view and allowed 
the decres-holder to proceed with the execution of his decree. 
The learned Judges of the High Court (Knox, acting C.J. and 
Blair, J.) made the following observations in the concluding portion 
of their judgment :* ‘ where a decree-holder has made an appli- 
. cation within time and has obtained an order granting his request, 
and the completion of that order is suspended hy some obstacle 
which the decree-holder has to remove before he can got satisfaction 
of his decree, and where, it may be, after an interval of three years, 
having removed that obstacle, he returns to the Court and prays 
that, as in the present case, the order which he got years ago, 
may now be carried to completion, his application is not a fresh 
application, but one praying the Court to revive the suspended 
order and permit it to be pushed through to completion.” 


The judgment of their Lordships was delivered by 


Sir Arthur Wilson :—The question raised by this appeal is 
whether certain proceedings in execution were barred by limita- 
tion as falling under article 179 of the second Schedule to the 
Indian Limitation Act, 1877. 


The material facts are few. On the 11th April, 1883, Thakur 
Prasad, now represented by the respondents, obtained a decree 
upon a mortgage bond against the appellant. On the 29th August, 
1885, the decree-holder applied for execution, and on the 5th 
January, 1886, that application was struck off the list by consent. 


On the 24rd August, 1888 à second application for execution 
was made, and notwithstanding objections by thejudgment-debtor, 
an order was made on the 18th December, 1888 that the execution 
should ptoceed; and other steps followed which appear on the 
order sheet. On the 29th November, 1889 an order was made to 
the effect that, the property to be sold being ancestral, the case 
should be struck off the file, and the papers transferred to the 
Court of the Collector for the completion of the sale proceedings. 


On the 28rd December, 1889 there appears another order :— 
“Tn this case the decree-holder has not up to this date deposited 
Re. 1 on account of the order for sale by auction, and the copy of 
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the decree to be sent to the Collector’s Court. Therefore it is 
ordered that in default of prosecution on the part of the decree- 
holder, the record be not sent to the Collector’s Court for taking 
the sale proceedings.” 


While these execution proceedings were pending, and at an 
early stage of their progress, on the 16th February 1889, an appeal 
was brought in the High Court against the original order of tho 
18th December, 1888, under which the execution proceeded. The 
High Court on the 7th January, 1890, allowed that appeal on 
grounds which it is not now necessary to notice. Ona further 
appeal to her late Majesty in Council, that decision of the High ` 
Court was reversed, the judgment of this Board being delivered 
on 24th November, 1894 and embodied in an Order in Couneil of 
the 12th December, 1894. 


The application now in question was made on the 28rd 
November, 1897. It asked by its terms that the sums due by 
virtue of the decree be “realised by sale of the mortgaged pro- 
perty,” that “the execution case instituted on the 24th August 
1888, which was sent to the Oollector’s Court on the 28rd 
December 1887 (this ought apparently to be 29th November, 
1889) may be revived, and it may be sent to the Collector's Court 
and by issue of a warrant of arrest.” 


It was objected that this application was barred by limitation; 
and the Subordinate Judge gave effect to the objection. The High - 
Court, on appeal, dissented from this view, holding that the present 
application is “ not a fresh application but one praying the Court 
to revive the suspended order and permit it to be pushed through 
to completion.” The appeal now before their Lordships is against 
that decision of the High Court. i 


The learned counsel for the appellant contended that the former 
execution proceedings were finally disposed of and came fo an end 
by the orders of the 29th November and 28rd December, 1889, or 
oneof them, and that the presentapplication could only be regarded 
as one fora fresh execution, and therefore was barred under article 
179. But the first of those orders was in aid of the execution. As 
to the second order, there is nothing to show on whose applica- 
tion or in whose presence or under what circumstances it was 
made, and the learned Judges of the High Court have shown rea- 
sons for doubting its‘regularity. But assuming it to have been 
perfectly regular, it was in no sense a final order. If the appeal to 
the High Court against those proceedings and the judgment of 
that Court and the appeal to Her Majesty in Council rendered 
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necessary by that judgment, had not intervened to interrupt the 
course of the execution, there was nothing in the terms of the 
order to preclude the decree-holder from coming again to the 
Court, satisfying the conditions indicated in the order, and obtain- 
ing the transmission of the case to the Collector’s Court. 


Their Lordships are of opinion that the execution proceed- 
ings commenced by the petition of the 24th August 1888 were 
never finally disposed of, and that the application now under con- 
sideration was in substance, as well as in form, an application to 
revive and carry through a pending execution, suspended by no 
act or defaultofthedecree-holder,and no an application to initiate 
a new one. 


Their Lordships will humbly advise His Majesty that thisappeal 
should be dismissed. The appellant will pay the costs. 


M. K. M. Appeal dismissed. 


APPELLATE CRIMINAL. 


Before Sir Francis W. Maclan, K.O.I.E., Chief Justice and 
Mr. Justice Holmwood. 


PANCHU MONDAL 
v. 
THE EMPEROR * 


Code of Oviminal Procedure (Act V of 1898)}—Secs. 298, 299—Oharge to 
Jury—Misdirection—Ezpert evidence, value of—Facts, conclusion as to— 
Inferences from facts—Judge, duty of—Jury, duty of—Thumb impressions, 
comparison of-—Prejrdice. S 

Evidence of an expert should be approached with considerable care and 
caution, specially where much depends upon such evidence. 

A Judge in charging a Jury should call the attention of Jury to the 
nature and history of the case as laid before the Court by the prosecution. 

The question us to the identity of thumb-impressions on two or more 
documents, for the purpose of ascertaining whether the thumb-impressions 
are of one and the same person, is eminently a matter for the Jury and not 
for the Judge. 


Where, in charge to the Jury, the Judge omits to call the attention of 
the Jury, the nature and history of the case as laid before the Oourt by the 
prosecution, to the fact that the evidence of an expert should be approached 
with considerable care and attention, and to the actual thumb-impression or 
mark on the document, execution of which was falsely admitted by a person, 
before a Sub-Registrar, by means of false personation, and gives his own 


* Criminal Appeal No. 1 of 1905, against the decision of F. Mac Blaine, 
Esg., Sessions Judge, Nadia, dated the 25th November 1904, 
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opinion to the Jury upon the result of a comparison of thumb-marks, instead 
of leaving ib to the Jury to form their own opinion—the charge is vitiated by 
misdirection and the accused may be prejudiced by such a charge, 


Appeal by Panchu Mondal, accused. 

The accused was charged with having falsely personated one 
Sadu Mondal and as such, presented adocument, amortgage-deed, 
Ext. A, executed in favour of Rupa Manjari Dasi, wife of Sadu’s 
landlord Jatindra Nath Shaha, to the Sub-Registrar at Shikarpore, 
onthe 18th August 1908 and thereby committed an offence under 
Sec. 82(c) of the Registration Act (III of 1877), and wascommitted 
to the Sessions by Babu Jagadish Chandra Sen, Sub-Divisional 
Magistrate of Kusthia. 

The Sessions Judge of Nadia, agreeing with the verdict of the 
Majority of the Jury viz., three, found the accused guilty of the 
offence charged and sentenced him to undergo rigorous imprison- 
ment for 3 years. 


The Sessions Judge’s charge to the Jury was as follows :— 

“Two questions arise out ofthe evidence, (i) was a false 
document presented at the ShikarpurS. Registry Officeby a person 
falsely personating Sadu the complainant? 


(ii) Was Panchu, the present accused, the personator ? 


The first question must be answered affirmatively if you rely on 
the evidence for the Crown. There is no evidence for the defence. 


The answer to the second question mainly depends on the 
view taken of the evidence of Upendra Kumar Bose, the expert on 
finger impressions. If you rely on his evidence, it is an unavoid- 
able conclusion, that the man who personated Sedu in the Sub- 
Registry Office is the present accused. If any reliance is to be 
placed on the system of identification by finger impression, the 
identity of the prisoner with the man whose finger impression is 
marked Exhibit8 for Crown, z.e.,the man who on the 18th.August 
1908 admitted execution of a dead of mortgage before the Sub- 
Registrar of Shikarpur is proved. You willbe good enough to 
compare Exhibits 8 and 6. 

The evidence of Taluk Bhusan and Haran establishes the faot 
that Panchu was present at Shikarpur Sub-Registry Office on or 
about the date of the signing of the alleged false document. 
These witnesses are however vague and unsatisfactory as todates. 

Panchu is proved tobeaservant ofone Jatindra Sha, landlord of 
complainant. Jotindre is statedtohave wanted to buy Sadu’sland. 
Sadu sold benam: to Debendra Biswas who is Jotindra’s co-sharer 
and enemy. Practically the question before you is whether you 
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consider that the proof of identity by thumb-impression is suffi - 
cient or not. The chancesare almost infinity (6000000 millions to 
one) against 2 persons having identical thumb impressions. Exhibits 
6 and 8 are identical and therefore of the same person. Exts.7 and8 
are equally obviously not of thesame person, but the important 
fact is identity of the impressions marked Exts. 6 and 8.” 


Babu Mohini Mohan Chakravarti for the Appellant. 


The Deputy Legal Remembrancer (Mr. Douglas White) for the 
Orown. 


The judgment of the Court was delivered by 


Maclean ©. J.—The charge of the Sessions Judge to theJury in 
this case is far from satisfactory. In the first place, the Judge should 
have called the attention ofthe Jury tothe nature and the history of 
the cases as laid before the Court by the prosecution. I think also, 
seeing that so much was dependent upon the expert evidence, that 
he ought to have called the attention of the Jury tothe fact that the 
evidence of an expert should be approached with considerable 
care and caution. But he seems to have made an additional 
mistake inamatter which might have been of the highest im- 
portance to the accused. Apart from the fact, that in his charge 
he says “Exhibits 6 and 8 are identical and therefore of the same 
person,’ —eminently a matter for the Jury and not for the Judge— 
he made a grave initial mistake in not directing the attention of the 
Jury to the actual thumb-mark on the mortgage deed (Exhibit 7). 
He directed tha Jury to compare Exhibits 6 and8. Ex. 6is the 
thumb-mark taken in the Sub-Registrar’s Book. Ex. 8is thethumb- 
impression of the accused taken in Court. These two, he directs the 
Jury to compare. But the actial thumb-mark which is on the 
mortgage deed (Ex. 7) he does not at all call to the attention of 
the Jury, nor is the expert asked any question about this Exhibit 
which, so far as one can judge, was the only thumb-mark taken 
before the Sub-Registrar. In these circumstances, it seems im- 
possible to say that the accused may not have been seriously 
prejudiced by the language of the charge. We think, therefore, 
that this is a casein which the conviction must be set aside and 
the case sent down for retrial. 


H. P.O.;N. K. B. Appeal allowed, case remanded. 





49 


Panchu Mondal 


v. 
The Emperor. 


Ma 


Oty 
1905. 


rech, 2, 28, 


888 THE CALCUTTA LAW JOURNAL. _ Von. I. 
APPELLATE CIVIL. 


Before Mr. Justice Harington and Mr. Justice Mookerjee. 


BIRBHADRA RATH AND ANOTHER 
v, 


KALPATARU PANDA AND OTHERS.” 


Hindu Law—Mitakshara family—Adoption—After-born son—Natural son 
of adopted son—Right to share ancestral property with after-born natural son of 
adoplter—Extent of share, any, and if so, what share, where there is a natural 
son—Compromise made by a father, if binding on the minor sons, not parties to 
the suit—Benefit of the minors—Compronrise decree dealing with property out- 
side the subject matter of the suit, effect of—Compromise, deed of, unregistered, 
if and when valid—Oivil Procedure Code (Act XIV of 1882) Sec. 875—Juris- 
diction of Court—Registration Act (III of 1877) Sec. 17, ; 


The theory of adoption in Hindu law involves the principle of a complete 
severance of the child adopted from the family in which heis born, and his 
complete substitution into the adopter’s family, as if he was born in it; it 
operates as birth of the boy in the family of adoption and as civil death in 
the family of birth, with all the legal consequences incidental thereto. 


An adopted son, by the very fact of his adoption, a-quires under the 
Mitakshara a vested interest in the ancestral property of his adoptive father ; 
he does nob become divested of such interest, though ita extent may be 
altered, by the subsequent birth of a legitimate or natural son of his adoptive 
father, and the grandson by the adopted son acquires by birth aright in 
his grandfather’s estate, which entitles him to shareinsuch property, though 
his father be dead. along with the legitimate or natural son of his grand- 
father. s 


The right of the adopted son, when there is one legitimate or natural son 
born after the adoption, extends under the Mitakshara only to a fifth share of 
the adoptive father’s estate, in other words, the adopted son takesa fourth 
share of what is taken by the subsequenély born legitimate son. 


Giriapa v. Ningapa (1), Ayyavu v. Niladatchi (2), referred to and followed. 
Raghubanund v. Sadhu Churn (8), explained and dissented from. 


Per mookerjee J—Th? object of judicial sanction to a compromise entered 
into by the parties to a suit when one of them is an infant, is to safeguard the 
interests of the minor before the Court. An objestion that a minor son ina 
Mitakshara family was nos made a party to a sait,in which his father as 
karta or manager of the family was a party, and that such minor son wasin 
consequence deprived of the protection which he would have enjoyed by 


* Appeal from Appellate Decree No. 2867 of 1902 against the deoree of 
Moulvie Abdul Bary, Subordinate Judge, Outtack, dated the 27th September, 


the 31st August 1901. 


(1) (1892) I, L. R, 17 Bom. 100. (2) (1862) 1 Mad. H. O. R, 45. 
(8) (1878) I. L, R. 4 Calo. 425, 
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reason of a judicial sanction of the compromise, is not by itself sufficient to 
make the compromise inoperative against him. Unless it is shown that the 
minor has been prejudiced, he cannot successfully impugn the deoree. 


Jogendra Deb v. Fanindro Deb. (1), Pitam Singh v, Ujagar Singh (2), 
Jagan Nathy. Mannu Lal (3), Ram Laly. Lakhinschand (4), referred to. 

A consent deoree, in so far as it relates to properties which are the subjest- 
matter of the suit in which the decree is made, if not otherwise open to objec- 
tion, is valid, but is inoperative in so far as it purports to affect properties 
which are outside the suit. 


Per Harington J.—A petition of compromise purporting to declare the 
rights and interests of the parties to a suit in property worth more than one 
hundred rupees, and to deal with properties not included in the suit, must be 
registered, and such a compromise, if unregistered is inadmissible ia evidence 
and cannot be enforced between the parties as a binding contract. 


Kali Charan Ghoshal v. Ram Chandra Mandal (5). 


Per Mookerjee J.—A petition of compromise, in so far as 16 relates to pro- 
perties in suit, does not require registration under Sec. 17 of the Registration 
Act, and the decree in so far as it gives effect to the settlement touching such 
properties, operates as res judicata ; in so far, however, as it gives effect to 
the settlement touching properties extraneous to the litigation, the decrees is 
clearly without jurisdiction and is inoperative; in relation to these extra- 
neous properties, the parties must fall back upon the petition itself, which 
cannot, without registration, effectively declare or create title to immoveable 
property exceeding one hundred rupees in value. 


Pranal Anniv. Lakshmi Anni (6), Kali Charan v. Rain Chandra (b), 
referred to, 

Bindesri. Naik v. Gangastran (7), explained, and distinguished. 

Per Mookerjes J.—It the parties to a suit settled their dispute, such sottle. 
ment, in the abseuce of proof that it was the result of mistake, inequality of 
position, undue influence, coercion or fraud, such as would be sufficient inlaw 
to vitiate it, would not be set aside on the ground that it gave to one of the 
parties something more than what he might possibly have recovered if he had 
taken tho judgment of the Court upon the matters then indifference between 
them. 

Rajender Narain v. Bijai Govind (8), Heinarain v. Modnarain (9) 
Maniappa v. Basuuntrao,(10),Ram Nirunjun v, Prayag Singh (11), Ramabat 
v, Raya (12), referred to. 


Appeal by the Plaintiffs. 


Suit for a declaration that a certain compromise entered 
into by their father during their minority was not binding on 


(1) (1871) 14 Moo. I. A. 867 (376). (1) (1897) D. R. 95 I. A. 9; 

(2) (1878) I. L. R, I. All. 651. L L. R. 20 AN. 171. 
(8) (1894) I. D. R. 16 All. 281. (8) (1839) 2 Moo. I. A. 181 (249). 
(4) (1863) 1 Bom. H. C. R. App. 51. (9) (1859) 7 Moo. I. A, 311. 

(5) (1908) I. L. R. 80 Calo, 788, (10) (1871) 14 Moo, I. A. 24. 

(6) (1899) D. R. 26 I. A. 101 ; (11) (1881) I. L. B. 8 Oale. 188. 


I. L. R. 22 Mad. 508. (12) (1896) I.L.R. 22 Bom. 482 (489) 
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them, for a declaration that their father had no right to alienate 
the properties included inthe compromise ; that the persons in 
possession of the properties might be ejected and the plaintiffs 
and their father put in joint possession of the property in 
question. 


The factsandarguments appear sufficiently from the judgments. 
Dr. Rash Behary Ghose and Babu Provas Chandra Mitra for 
the Appellants. 


Babu Prasanna Gopal Roy for the Respondents. 
C. A. V. 
The following judgments were delivered :— 


Harington J.—This is an appeal preferred by the plaintiffs in 
a suit in which they.asked for a declaration that a certain com- 
promise entered into by their father during their minority was not 
binding on them, for a declaration that their father had no right to 
alienate the properties included in the compromise, that the persons 
in possession of the properties might be ejected and the plaintiffs 
and their father put in joint possession of the property in question. 


The plaintiff's grandfather Chui Laladopted as son one Jayadeb 
after the adoption a natural son Sahadeb was born to him. After 
the death of Chui Lal and his adopted sou Joyadeb, Joyadeb’s son 
Kalpataru (defendant No. 1) got himself registered as owner of 
half the family property of Chui Lal, whereupon Sahadeb the 
father of the present plaintiffs sued him to recover his share 
of the property. The suits which he brought for this end were 
settled and the terms of the settlement were recorded in a petition 
of compromise filed in January 1891. At this date the present 
plaintiffs, the sons of Sahadeb were minors : they have since come 
of age and seek to set aside the compromise. The Subordinate 
Judge was of opinion that the compromise was for the benefit of 
the infant children of Sahadeb and refused to set it aside. 


The appellants contend that the compromise is not binding on 
them because 


(1) It covers lands not included in the suits in which the 
compromise was come to ; 


(2) That it was not for the benefit of the infant children of 
Sahadeb because under it Kalpataru took a 1/5 share when as the 
son of the adopted son he was entitled to no share at all. 


Alternatively it is argued that if Kalpataru is entitled to any 
share itis only one-fifth, so the compromise, which gives him one 
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fifth of lands which he could not havegot in the suitas they were 
not included in the claim, is not for the benefit of the plaintiffs. 


The first question it is necessary to consider is, whether the natur- 
- alson of an adopted son is entitled to any share in a case where 
there ig natural son. The appellant argues that in as much as 
under the Mitakshara the natural son takesthe ancestral property, 
and there is no text expressly dealing with the share of the son 
of an adopted son, it must be held that that son is excluded. 


If this contention weresound it would resultin a great hardship. 
It is conceded that an adopted son on adoption loses all right and 
interest in the property of his natural father and gainst an interest 
in the property of his adoptive father’s family, which is diminished 
in extent though not destroyed by the birth of a natural son to his 
adoptive father. If this interest is destroyed by the death of the 
adopted son, and does not survive in his natural son, his son is 
left in a position in which he has no claim to the estate of his 
father’s natural father, nor if theargument is sound, any claim on 
the estate of his father’s adoptive father, a position which does 
not seem to be reasonable. 


Anditis notsupported by the text: Under the Mitakshara, Chapter 
I, section V, subsees. (1) and (2), it is provided that amongst grand- 
sons by different fathers, the allotment of shares is according to the 
father’s share. There is nothing in this text whieh limits this right 
to sons of a natural father only and excludes sons of an adopted 
father. There are in the Mitakshara texts dealing with the shares 
which the natural son will take on partition: there are texts limiting 
the share to be taken by an adopted son on partition during the 
life of an after-born natural son; there is no text specifically dealing 
with a grandson whose father has been adopted. In the absence 
of any text putting the son of an adopted son in a different position 
qua his right to & share from the sons of natural sons, the text 
relating to grandsons must apply and the natural sons of an adopted 
gon must take an allotment of the limited share which the Mitak- 
shara gives to their father. The next question is what is that limited 
share. 


As to this there is a conflict of authority. 


The Mitakshara lays down—‘‘when a son has been adopted, ifa 
legitimate son be afterwards born, the given son shares a fourth part. 
(Ch. I, See. XI para: 94). 


The difficulty that has arisen in satisfactorily interpreting this 
text arises from the fact that it is ambiguous. It may mean + part 
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of the whole ancestral property, or itmay mean part ofthe natural 
son's share. In interpreting an ambiguous text one must ascertain 
whether the interpretation proposed to be put on it is consistent 
with the law as laid down by the text-writer and whether the pro- 
posed interpretation is supported by authority. 


The interpretation which construes one-fourth, as one-foarth of 
the whole estate would be consistent with the other texts relating 
to the position of an adopted son .ifonly it could be limited to 
cases where there was only one after-born son: butif itis to be 
regarded as a general exposition ofthe law it must be equally 
applicable whether the sfter-born sons number one or more. 
Supposing therefore a case in which there were four after-born sons, 
the adopted son, taking one-fourth of the whole, would take a lar- 
ger share of the ancestral estate than the natural born son. This 
would be inconststent with the Mitakshara and with the early’ 
writers on Hindu law, who all, place the natural born legitimateson 
in a higher position than the adopted son. 


The view therefore that the text in the Mitakshara entitles the 
adopted son to + of the whole property cannot be accepted because 
ib would result under certain circumstances in giving the adopted 
son a share superior to that of the natural born legitimate son, 
to whom he holds an inferior place. 


One interpretation that has been suggested is thatthe adopted son 
should receive $ of the share of the legitimate son: but this is open 
to the objection thatsucha share could only be described as a fourth 
share when there was only one after born son and 1/8 of his share 
was in fact one-fourth of the whole property. I don’t think 
therefore this can be accepted, as only in a partition between an 
adopted son and one natural born son could that shave fulfil the 
description of one-fourth. Under any other condition it must be 
some other fraction of the property. 


The other two suggested solutions of the difficulty are that it 
means one-fourth of what the adopted son would have had if 


legitimate and natural, or thathe takes one fourth of a natural son's 


share. 


In my opinion the latter is the simpler and more reasonable 
construction of the text, and it is supported by the authority of the 
latest case in which the point Kas been directly dealt with in Giriapa 
v. Ningapa, (1) after a consideration of all the texts Mr. Justice 
Telang comes to the conclusion that a fourth-share of the legitimate 


(1) (1892) I. L. B.17 Bom. 100... 
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son’s share is what the adopted son gets on partition. The earlier 
ease of Raghubanund Doss v. Sadhu Churn Doss (1), appears tolay 
down that an adopted son gets on partition. half what he would 
have got if a natural born son :but in that case, the question as to 
what the adopted son took on partition with a natural after-born 
son of his adoptive father was not considered and it does not 
seem clear upon what authority it was stated that the adopted 
son took half what that son would have taken. Of the two author- 
ities I prefer to follow the later case which is a direct authority 
for the proposition that the adopted son takes on partition a share 
equal to one-fourth of the after-born natural son’s share. 


Next comes the question whether thecompromise was beneficial 
to the infants. Iam very decidedly of opinion that it was. It is 
conceded that as far as the adopted son’s right to a share goes, the 
same rules are applicable to the property in the petition of com- 
promise, which is not included in the suit, as to the property which 
is included in the suit. Now assuming in favour ofthe Plaintiffs’ con- 
tention that the share to which the adopted son is entitled does 
not exceed one-fifth, Sahadeb, when he made the compromise, 
did not surrender anything which Kalpataru was notentitled to get. 
True, Kalpataru could not get it in that suit. But supposing Kalpa- 
taru were forced to bring another suit to enforce the right which it 
must be conceded he has, now that the plaintiff’s contention he has 
no share is overruled, the only result could be that the costs of 
enforcing that right by another suit would come out of the family 
property of Sahadeb in which the plaintiff'sare interested. In other 
words the compromise was for the benefit of the plaintiffs because 
it saved the family property from the expense of another suit, and 
sacrificed nothing which the plawhtiffs could have retained, had that 
suit been brought, and this is not the only ground on which the 
compromise was for the benefit of the minors. There is consider- 
able conflict of opinion as to whether the share to be alloted to the 
adopted son on partition is not more than one-fifth, 


The result is that a doubtful question has been settled on the 
terms most favourable to the present plaintiffs. 


But then comes the further question. How far can the decree 
be recognized, in as much as on the face of it it purports to deal 
with properties not included in the plaint ? 


If the decree cannot stand in respect of those properties can the 
petition of compromise be given effect to, it being an unregistered 


(1) (1878) I. L, R. 4 Gale, 495. 
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document? On the face of it, is purports to declare the rights and 
interests of the parties to a suit in property worth more than 100 
rupees: that being so it must be registered (see Kalicharan Ghosal 
v. Ram Chandra Mandal) (1).° 


The petition of compromise is therefore inadmissible in 
evidence and cannot be enforced between the parties as a binding 
contract. 


The jurisdiction to make a deores on a compromise is given by 
Sec. 876 of the C P.C., and that section only enables the Court to 
pass a decree in accordance with the terms of a compromise so far 
as it relates to the suit and provides that the decres shall be final 
only so far as it relates to so much of the subject matter of the 


suit as is dealt with by the compromise. 


The position of the parties therefore is this. The plaintiffs’ 
father, the Karta of the family, had brought a suit whioh he 
compromised. The suit had reference to the family property. 
The compromise entered into was for the benefit of the minors 
(thepresent plaintiffs). Sofar thereforeas thedecree passed in the 
terms of that compromiss related to properties which were the 
subject of the suit, I think it is binding on the plaintiffs, but so 
far as it related to proparties outside the scope of the suit it is not 
binding on the plaintiffs. 


Then the compromise is one which cannot be enforced be- 
cause it purports to declare interests which can only be declared 
under registered instrument. The plaintiffs have contrived to put 
some difficulties in their own way by the manner in which they 
have framed their suit. 


They have not stated that the defendant is still registered in 
respect of 8 annas of the property, and that the terms of the com- 
promise were not observed. But there is in the judgment a finding 
of fact that the defendant no. I, is registered in respect of a larger 
share than that to which he is really entitled and that the tenants 
are paying him an 8 annas share of the rent, and there is in the 
plaint a claim in ejectment. I think therefore that it is possible 
to give the plaintiffs a decrees on the basis of the shares to which 
they are entitled. The appeal is allowed and the judgment of 
the lower Court set aside. 


There must be a declaration that the plaintiff and their father 
are jointly entitled to possession of 4-5ths of the property in 


(I) (1903) I. L. R. 80 Calo. 783. 
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dispute and not included in the previous suits, and the defendant 
No. 1, to 4, As regards the properties included in the previous 
suits as to which the decree is binding, the joint share of the 
plaintiffs and their father and the share of the defendant will be 
12 as.-l5g. and 3 as. 5g. respectively. 


Thig proportion which gives the defendant the smallest frac- 
tion over 4 was settled in the decree. His share under the 
decree hag been referred to in the argument as 4, butas a 
matter of fact it is sts more> A fraction so minute that it has 
not been considered as affecting the question whether the decree 
was for the benefit of the infants. 


The appellants have been successful partially but they have 
not established the claim to the whole property which they set 
up,the respondents have also been partially successful as they bave 
succeeded in retaining possession of partof the property from 
which the appellants sought to oust them. Hach party will 
therefore bear his own costs. 


Mookerjee J.—I agree with my learned brother that the 
decree made by the Subordinate Judge cannot be supported, and 
must be discharged. The facts which have given rise to the 
litigation, out of which the present appeal arises, are briefly as 
follows: Chui Rath,an Oriya Brahmin governedby the Mitakshara 


law, took a son Joydeb in adoption; after this, his wife bore him a ' 


son, named Shahadeb. Joydeb died about 1880 during the life 
time of his adoptive father, who survived him for about 7 or 8 
years. Shahadeb who is still alive has two sons, who are plaintiffs 
in the present suit. Joydeh lefts son Kalpataru who is the first 
defendant. It appears that shortly after the death of Chui Rath, 
the first defendant succeeded in getting his name registered in the 
Collectorate in respect ofan eightannas share in certain zemindaries 
left by the adoptive father of his father. Shahadeb instituted four 
suits sgainst him in 1890 for recovery of possession of the share 
of the zemindaries in respect of which he had been thus registered, 
alleging that the adoption of Joydeb was neither true in fact, nor 
valid in law. On the 23rd January 1891, the parties to that suit 
filed a petition of compromise by which they settled their differences 
not merely in respect of the subject matter of the suits, but with 
regard to the entire estate leftby Chui Rath. Thearrangement sub- 
stantially wasthat Shahadeb would continue in possession ofallhis 
self-acquired properties and algoobtain atwelve annas fifteen gandas 
share of the estate left by his father, the remaining three annas 5 
gandas being taken by the defendant Kalpataru. This petition of 
50 
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compromise, although it dealt with properties beyond the scopeof 
the suits, was made the foundation of the decrees made therein, 
which gave effect to all the terms of the settlement with a slight 
modification immaterial for the purposes of the present enquiry. At 
the time when this compromise was made, Shahadeb badan infant 
son who was nota party tothose suitsand who has the first plaintiff 
seeks to challenge the compromise as inoperativeagainst him. The 
second plaintiffisanother son of Shahadeb who was born subsequent 
to the compromise, and as regards him the Courts below have 
held that he is not entitled to succeedin thigaction. Ashe has not 
appealed to this Court, no further reference tohim isnecessary. As 
regards the first plaintiff, the Courts below haveheld that although 
no party to the compromise, he ig bound by its terms, and that 
consequently the suit, so far as he is concerned, must failon the 
merits. Against this decree, he bas appealed to this Court and 
on his behalf the decision of the Subordinate Judge has been 
challenged on six grounds, namely, first, that the consent decrees 
are not binding upon him,as he is noparty to them; secondly, that 
the consent decrees, in so far as they deal with properties beyond 
the scope of the suits, were made without jurisdiction and are not 
bindinguponhim ; thirdly, that the compromise is not binding, as it 
was injurious to the plaintiff, because under the Hindulaw, Kalpa- 
tara was not entitled to any share at all, as against the plaintiff’s 
father, in the ancestral properties; fourthly, that the compromise 
was in no sense beneficial as it gave to the defendant quite aslarge 
asharvein the ancestral properties ashe would be entitled to upon the 
most favourable view of the law; fifthly, that the petition of com- 
promise,in so far as it dealt with properties not included in thesuits, 
is inoperative by reason of want af registration, which was obliga- 
tory in view of the value of the properties sought to be affected there- 
by; and sizthly, that in any event, the plaintiff is entitled to a 
declaration of title and recovery ofpossession of theshare whichis the 
difference between the eight annas in respect of which the defend- 
ant still continues to be registered and the three annas five gundas 
which he obtained under the consent decrees. Before dealing with 
these points, I may add that defendants 2 to 7 claimed to be 
transferees of portions of the property from defendant No. 1, and 
defendant No. 8 is the father of the plaintiffs. The plaintiff 
challenged the factum and validity of the adoption of the father 
of defendant No.1; this point has been decided against the plain- 
tiff by both the Courts below, and noargument has been addressed 
to us upon this part of the case. 
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As regards the first point advaneedon behalf of the appellant, 
Iam of opinion, that it cannot be successfully maintained. It has 
been argued that the plaintiff who was at that time an infant was a 
necessary party to the suits and that any decree obtained behind 
his back, by consent of the parties to any of the suits, cannot in 
any way bind him. In support of this position, the learned Vakil 
for the appellant has relied upon the circumstance that if he had 
been madea party to the suit, and a compromise had been 
sought to be effected, so as to affect his interestin the property, the 
Court would not have sanctioned the compromise, unless it had all 
possible information as to the rights of the minor and was satisfied 
beyondall possibility of doubt, thatthe settlement was for the benefit 
ofthe infant. But although it is perfectly truethat by reason of his 
absence from the previous suits, the plaintiff has been deprived of 
the protection which he would have enjoyed by reason of a judicial 
sanction of the compromise, it does not follow by any means 
that this ground standing by itself is sufficient to make the 
compromise inoperative against him. The object of judicial 
sanction, is to safeguard the interests of the minor, and unless it 
is shown that the plaintiff has been prejudiced, he cannot success- 
fully impugn the decree. As pointed out by their Lordships of 
the Judicial Committee in Jogendra Deb v. Fanindro Deb (1), there 
may be cases wherein the interest of ajoint and undivided family 
beingin issue, one member of that family has prosecuted or defended 
a suit and a decree hasbeen made which may afterwards be consider- 
ed as binding upon all the members of the family, their interest 
being taken to have been sufficiently represented by the party in 
the original suit. Asan illustration of this class of cases, I may 
refer to the case of Pitam Singh v. Ujagar Singh (2), where the 
learned Judges of the Allahabad High Court held, that a consent 
decree in a suit to which, the father of a joint Mitakshara family 
is a party, is binding upon his sons, unless they canshowsuch fraud 
and collusion, as would entitle them to relief. This decision is found- 
ed on the principle, that where a father and son form a joint Hindu 
family, of which the father is the manager, as such manager he 
fully represents the family and the interest in the estate which 
belongs jointly to himself and his son. This view is in accordance 
with that taken in the cases of Jagdnnath v. Mannu Lal (8), and 
Kamlal v. Lakhmichand (4). I hold accordingly, that the first point 
taken on behalf of the appellant fails and must be over-ruled. 


k 
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As regards the second point taken before us, namely, that the 
consent decrees, in so far as they deal with properties beyond the 
scope of the previous suits, were made without jurisdiction and 
are consequently not binding upon the appellant, it is în my 
opinion well-founded. Sec. 375 C. P. C. provides that if a suit be 
adjusted wholly or in part by any lawful agreement or compro- 
mise,or if the defendant satisfy the plaintiff inrespect to the whole 
or any part of the matter of the suit, such agreement, compromise, 
or satisfaction shall be recorded, and the Court shall pass a decree 
inaccordance therewith so far asitrelates to thesuit, and such decree 
shall be final, so far as relates to so much of the subject matter of 
the suitas isdealt withbythe agreement, compromiseor satisfac- 
tion. It is obvious, therefore, that the compromise in the previous 
suits was rightly recorded, butas itdealt with properties notincluded 
in the previous litigation, the Court ought not and could not have 
made decrees in accordance therewith so as to affect any properties 
outside the suits. If this view of the matter were not accepted, 
it ig manifest that a Court might by consent of parties be led into 
making a decree relating to properties beyond the scope of its local 
or pecuniary jurisdicton. The parties also may evade the pro- 
visions of the Court fees Act by instituting a suit in the Court of 
tbe lowest grade including in it only a portion of the properties 
really in dispute, valuing it at a nominal sum and then securing a 
decree by consent, so as to affect properties of much larger value 
and extent. As was pointed out by the learned Judges of the 
Madras High Court in Venkatappa v. Thimma (1), it is reasonable 
to hold that the words ‘so far as it relates to the suit’ in Sec. 375 
C. P. C. must be restricted to relief which the Courtis competent 
to give in the suit, and will not embrace relief which can only be 
given ina suit based upon a different cause of action. That any 
other conclusion may lead to startling resultsis well illustrated by 
the case of Muthu v. Thandavaraya (2), where theparties to a suit 
actually presented a petition of compromise which did not deal 
with any of the matters forming the subject matter of the suit. The 
view, I take, is not inconsistent with the case of Purna Chandra v. 
Nil Madhub (3), although there are abservations in the judgment 
of one of the learned Judges which it may perhaps be difficult 
strictly to reconcile with the language of Sec. 375 O. P. C. I express 
no opinion upon the question whether in a suit which relates to 
property A, if theparties choose to present a petition of compromise 


(1) (1894) I. È. R. 18 Mad. 410. (3) (1898) I. L. R. 22 Mad. 214. 
(8) (1901) 5 O, W, N, 485. . 
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which deals with their rights to A as also to another property B, 
the Court hasany jurisdiction to make a decree affecting B, upon 
the hypothesis that the condition with reference to B wasa con- 
sideration for the condition relating to A. There is authority for 
the proposition that such a decree cannot be validly made; see for 
instance, Fajaleh v. Kamaruddin (1). There is nothing however 
to prevent the Court from making a decree if the parties so desire, 
on the basis of the compromise in so far as it relates to the subject 
matter of the suit, leaving them to enforce the other terms, should 
occasion arise, by an independent suit properly framed for the 
purpose ; see, Gupta Narain v. Bijoya Sundari (2), Ruttonsey v. 
Pooribai (3), Venkatappa v. Thimima(4), I must hold accordingly 
that the consent decrees are validifnot otherwise open to objection, 
in so far as they deal with properties included in the previous suits 
but are inoperative in so far as they purport to affect properties 
not so included. 


The third ground upon which thecompromiseis attacked is, that 
it is injurious to the plaintiff, because under the Hindu law the 
defendant was not entitled to any share at all in the ancestral 
properties against the father of the plaintiff. In support of this 
position thelearned vakil for the appellant has argued that the rights 
of an adopted son in the ancestral properties of his adoptive father 
are determined by express texts of the Hindu law, that he has no 
vested rights, thatupon thebirthofa natural sonhis only rightis to 
call for a partition, and that ifhe omits todo so, hisson gets nothing, 
because there are no express texts conferring any right in a man’s 
ancestral property upon a grandson by his adoptedson. Reliance 
has been placed upon the Mitakshara Chap. I Sec. XI para. 28, to 
show that the legitimate son is the sole heir of his father’s estate, 
as also uponthe Mitakshara Chap. I, Sec. XI paras, 24and 25, the 
Datttaka Mimansa Sec. X, para. land the Dattaka Chandrika Sec. V, 
paras. 16, 17, 18 to show thatinthe presence of anafter-born legiti- 
mate son, a previously adopted son is entitled only to a specified 
share, thus indicating that he takes a share only if he calls fora 
partition and if there is no partition his interest upon his death 
vanishes. I am of opinion that this argument is wholly unsound, 
Tt would be fruitless to discuss the precise effect of the rules laid 
down in the Smrities and Commentaries upon the question of an 
adopted son’s inheritancein thefamily of adoption,and to consider 
whether they justify the proposition that an adopted son is entitled 


(1) (1886) I. L. R. 18 Cale. 170. (8) (1888) I. L. R. 7 Bom. 804, 
(2) (1897) 2 0. W, N. 663, (4) (1894) I. L. R. 18 Mad. 410, 
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to only such rights and privileges as may be found in express texts. 
The contrary view, namely, that accordingto Hindu lawan adopted 
son occupies the same position and has the same rights and privi- 
leges in the family of the adopter, as the legitimate son, except in a 
few specified instances, which havebeen clearly and carefully noted 
and defined by writers on the subjectofadoption, has been accepted 
by their Lordships of the judicial committee in more than one 
case; see Sumboochunder v. Naraint (1), Pudma Coomari v. Court of 
Wards (2),and Kali Komulv. Uma Shunkuwr (8). This view is 
founded on the proposition that the theory of adoption involves the 
principle of a complete severance of the child adopted from the 
family in which he is born, and his complete substitution into the 
adopter’s family, as if he were born in it. To put the matter in 
another way, an absolute adoption appears to operate as birth of 
the boy in the family of adoption and as civil death in the family of 
birth, having regard to the legal consequencesthat are incidents of 
such adoption. I am fortified in this view by the opinion of an 
eminentauthority on (Hindulaw, Sastri Golap Chandra Sarkar who. 
has shown (Hindu Law, 2nd edition, p. 119) that the proposition 
thatadoptionis tantamount tocivildeath and fresh birth is deducible 
from the following texts of Manu. 


Tae wag + Reha: ga: |! 
TART: Rest ates cea: ea! 


“The adopted son is not to take away (with him when he is 
passing from the family of his birth to that of adoption), the Gotra 
and the Riktha of the progenitor: the pinda*is follower of the 
Gotra and the Riktha, the Swadha (or spiritual food) goes 
away absolutely from the giver.” Manu. IX. 142. 


“The self-existent Manu has declared twelve sons of men; of 
these six become members of the Gotra and coparceners, and six be- 
come members of the Gotra but notcoparceners. The Aurasaortrue 
legitimate son, the appointed wife’s son, the Dattaka, the Kritrima 
or son made, thesecretly begotten son of the wife, andthe deserted 
son—these six become coparceners and members of the Gotra ; 
the maiden daughter’s son,the pregnant bride’s son the purchased 
son, likewise the twice married woman’s son, the self-given son, 
and the son by a sudra wife—these six become members of the 
Gotra, but not copareeners.’ Manu,IX, 158-160. 


(1) (1835) 3 Knapp. 55. (2) (1881) L. R. 8 I, A, 229.. 
(8) (1883) L. R. 10. T. A. 188. , 
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In the first of these two passages (Manu TX, 142)I have adopted 
the translation given by Sastri Golap Chandra Sarkar,in preference 
to that of Sir William Jones, which in this particular instance, is 
somewhat inaccurate and, perhaps, misleading.” As pointed ou? 
by the Sastri, the word Gotra which is generally rendered “family,” 
here means “the status of being the son,” the word Riktha, which 
ordinarily means ‘wealth,’ here signifies property to which the 
tight of the male issue arises by birth, orto which the right 
of the boy has already arisen. 


If now, we turn to the Dattaka Mimansa, Sec. VI para 8, where 
this text of Manu is considered, we find the following statement: 


“The author of the Chandrika (Sec IT paras 18, 19) thus ex- 
plains: by this it is declared that by the act alone, creating the 
filial relation, property of the son givenin the estateofbis adopter 
is established, and connection to him as belonging to the same 
family ensues; but through extinction of the filial relation from 
themere gift, theproperty ofthe son given intheestateof thegiver is 
extinguished, and connection to the fumily of the giver annulled.” 


It follows, consequently, that an adopted son, by the vary fact 
of his adoption, takes, under the Mitakshara law, a vested interest 
in his father’s ancestral property, precisely in the same manner as a 
legitimate son does upon his birth; see Rambhat v. Lakshman (1). 
The extent ofthe interest of theadopted son, however,is liable to varia- 
tions by the subsequent birth of one or more legitimate sons. This 
view is not inconsistent with the observations of the learned Judges 
of the Madras High Courtin Ramasamiv. Sundaralingasami(), that 
in the case of a disputed succession to an impartible estate, the 
after-born son takes in preference to an adopted son; it is clear 
from thejudgment that thereason assigned, namely, that an adopted 
son being a substitute for the Aurasa son, when the latter comes 
into existence, he excludes the subsitute, was intended to be limited 
in its application to the case of an impartible estate. If now, we 
turn for a moment tothe Mitakshara, Sec. V. paras. 1 and 2, it 
becomes quite clear that the son of the adopted son is entitled 
tosharein the ancestral property along with the after-born legitimate 
son of the adopted. Section V, para. 2 provides that “ although 


* Sir William Jones’ version is as follows: 


“A given son must never claim the family ard estate of his natural father; 
the funeral cake follows the family and estate; but of him, who has givon 
away the son, the funeral oblation is extinct.” 


Of. Bubler’s version in Sacred Books of the East, Vol. XXV, p- 355, 
(1) (1881) I. L, R. 5 Bom. 630 (685). (2) (1804) I. L. R, 17 Mad. 422 (486), 
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grandsons have by birth a rightin the grandfather’s estate, equally 
with sons, still the distribution of the grandfather's property must 
be adjusted through their fathers,andnot with reference, tothem- 
selves,” and then goes on to add:‘if some of the sons be living 
and some have died leaving male issue, thesame method should 
be observed; the surviving sons take their own allotment, and the 
sons of their deceased brothers receive the shares of their own 
fathers respectively.” The rule thus laid down is perfectly general 
in its terms, and, I am unable to accede to the argument of the 
learned Vakil for the appellant that it should be limited in its 
operation to cases of legitimate sons and grandsons by such sons. 
It appears to be clear that a grandson by an adopted son does, 
as this text shows, acquire by birth a right in his grandfather’s 
estate, quite as much as a grandson by a legitimate son, and, I can 
discover no intelligible principle upon which any substantial distinc- 
tion may be made betweenthetwocases. I holdaccordingly thatan 
adopted son, by the very fact of his adoption, acquires a vested 
interest in the ancestral property of his adoptive father, that he 
does not become divested of such interest, though its extent may 
bealtered, by the subsequent birth of a legitimate son of his 
adopter, and that the grandson by the adopted son acquires by © 
birth a right in his grandfather’s estate, which entitles aim to share 
in such property, though his father be dead, along with the legitimate 
son of his grandfather. The third point taken before us cannot, 
consequently, be successfully maintained, and must be over-ruled. 


The fowrth ground upon which the validity of the compromise 
is attacked is that it cannot in any sense be regarded as beneficial 
to the interest of the appellant, because underit, the respondent 
obtained quite as much as he would be entitled to get underthe | 
Hindu law, while on the other hand, it had the effect of securing 
the respondent’stitle in properties outside the previous litigations. 
In answer to this argument,it has been contended by the learned 
Vakil for the respondent that the compromise was beneficial to the 
appellant because under it the respondent obtained much less than 
what he would be entitled to under the ordinary law. It is well 
known that the question of the precise share which an adopted son . 
is entitled to take when there is an after-born legitimate son, is 
involvedin some obscurity due to an ambiguity in theoriginal texts. 
The fundamental text is one of Vasistha to the effect that “ when 
a son has been adopted, ifa legitimate son be afterwards born, 
the given son shares a fourth part,” which is quoted in the Mitak- 
shara Ch. I Sec. XI, para. 24. The question which has been 
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Iam of opinion that it ought to be accepted as applicable to the 
case now before me. It has been suggested by the learned vakil 
fortherespondent that this view is inconsistent with that taken by 
this Court in the case of Raghubanund v. Sadhu Churn (1). The 
main question which was raised in that case was as to the share 
taken by an adopted son and the adopted son of a natural son in 
the event of a partition in a Mitakshara family; the actual deci- 
sion upon this point has been doubted by the Madras High Court 
in the case of Raja v. Subbaraya (2), and has been foreibly 
criticised by Mr. Mayne in his treatise on Hindu Law, though it 
appears to be not unfavourably regarded by Sastri Golap Chandra 
Sarkar in his Tagore Lectures on the Law of Adoption p. 401; 
the question when it arises again may have to be reconsidered. 
But the learned Judges also appear to have assumed that an 
adopted son, in the event of a partition with a subsequently born 
legitimate son, takes only half of what he would have taken, had 
he been a natural son. No authorities ave referred to in support 
of this position and it appears from the judgmentof Mr. Justice 
Prinsep, that the question of the exact share did not strictly speak- 
ing arise, since the dispute was whether the plaintiff was entitled 
to succeed to a participation of the joiné estate at all. I am 
therefore unable to accept this case, although it was from Cuttack, 
as abinding decision upon the question now before us. The 
position, then, is briefly this. According to the Dayabhaga, Chap. 
X, para. 18, the text of Katyayana is read as giving to the adopted 
son, in the presence of a subsequently born legitimate son, “a 
third part,” which has been interpreted by commentators to signify 


- that the estate is to be divided into three parts, of which the 


adopted son takes one, thus obtaiging half of what is taken by the 
legitimate son; Dayakrama Sangraha, Chap. VII, para. 23, ' 
Raghunandan’s Dayatatwa, Chap. II, para. 37, Dattaka Chandrika 
Sec V., para. 16 (as to which reference may be made to Note 
XXII to Sutherland’s Synopsis), Jagannath’s Digest, Book V, Sec. 
301 ; Sir Francis Macnaghten’s Considerations on Hindu Law p. 
187, 150, 232, 233 and Macnaghten’s Hindu Law, Vol. I. p. 70. 
On the other hand, according to the Mitakshara; Chap. I, Sec. 
XI, paras 24-26, the adopted son gets a fourth share, which is 
the view followed by Nanda Pandita in the Dattaka Mimansa, 
Sec. V, para 40, Seo X, para 1; this is explained by the Saras- 
wati Vilasa, para 379, to signify a fourth share of what a legiti- 
mate son gets, although Macnaghten in his Hindu Law, Vol. 
I, p. 184, refers to an opinion of of a Pandit according to whom 


(1) (1878) I. L. R, 4 Cale. 425, (2) (1888) I. L. R. 7 Mad. 268, 
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this implies that the adopted son takes a fourth of the entire estate, 
thus obtaining one-third of what the legitimate son gets ;see Preag 
Sing v. Ajoodya Sing (1), and the note in 1 Morley’s Digest, p. 306. 
See also Varadarajaha’s Vyavaharanimaya, tr. Burnell, p. 26, 
Madhaviya Dayabibhaga, tr. Burnell, Sec. 28. T think itis tolerably 
clear that the difference between the law as expounded in the 
Dayabbage and in the Mitakshara, was lost sight of in the 
case of Raghubanund v. Sadhu Churn, (2),and, the learned Judges 
applied the Dayabhaga law, although the parties were admittedly 
governed by the Mitakshara. I hold accordingly that at the time 
of the compromise between the defendant and the father of the 
plaintiff, the former was under the Hindu law, entitled to one-fifth 
share in the ancestral properties, whereas he got thirteen-sixty- 
fourths; in other words, he got stvth in excess of what he was 
lawfully entitled to; but it is manifest that this is not a ground 
upon which the compromise, if otherwise valid, can be successfully 
challenged. It is undeniable that at the time of the previous liti- 
gation between the parties, there wasa substantial dispute, not only 
as regards the factum and the validity of the adoption of the father 
of the defendant, but also as regards the extent of the share, if any, 
he would be entitled to take upon the establishment of such adop- 
tion. Under these circumstances, if the parties settled the dispute, 
such settlement would not be set aside on the ground that it gave 
to one of the parties something more than what he might possibly 
have recovered, if he had taken the judgment of the Court upon the 
matters then in difference between them; this doctrine is now 
“firmly settled, and, has been repeatedly affirmed by the Judicial 
Committee and by the Courts in this country; see, Rajendar 
Narain v. Bijai Govind, (8), Hetnarain v. Modnarain (4), 
Mantappa v. Baswunirao, (5), Ram Nirunjun v. Prayag Singh, (6), 
and Ramabai v. Raya. (7). It is not proved that the compromise 
in the case before me was the result of mistake, inequality of posi- 
tion, undue influence, coercion or fraud, such as would be sufficient 
in law to vitiateit,and, inmyopinion, it cannot be disturbed merely 
on the ground of the inequality of benefit which either party may 
_ eventually have received from it. The fourth ground taken on 
behalf of the appellant consequently fails and must be over-ruled. 


The fifth and last ground upon which the validity of the com- 
promise is challenged, is that it is inoperative in respect of pro- 


(1) (1825) 4 Mao. Sel. Rep. 96. (4) (1859) 7 M. I. A. B11. 

(2) (1878) I. L. R. 4 Calo, 495. (5) (1871) 14 M. I. A. 94. 

(8) (1889) 2 M, I. A. 181 (249). (6) (1881) I. D. R. 8 Galo. 198, 
(7) (1896) I, L. R. 22 Bom. 482 (489). 
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Orv perties not included in the previous litigations by reason of non- 
1908 registration of the petition of compromise which dealt with im- 
Birbhadra Rath moveable properties of value exceeding one-hundred rupees. Iam 


of opinion that this contention is well-founded and must prevail. 
cs It is perfectly true that as pointed out by the Judicial Committee 
Mookerjee J. in the case of Bindesri Naik v. Gangasaran, (1), that the provisions 
= of Sec. 17 of the Registration Act do not apply to proper Judicial 
proceedings, whether consisting of pleadings filed by the parties, or 
orders made by the court. But, the principle thus laid down is 
not applicable to the petition of compromise of the 23rd January 
1891, in so far as such petition declared or created a title to pro- 
perties not included in the litigations’ with which alone the Court 
had jurisdiction to deal. In so far as the petition related to pro- 
perties then in dispute, the petition did not require registration 
under Sec. 17 of the Act, and, the decrees, in so faras they gave 
effect to the settlement touching such properties, operate as res- 
judicata ; in so far, however, as they gave effect to the settlement 
touching properties extraneous to the litigations, the decrees were 
clearly without jurisdiction and are inoperative. In relation to 
these extraneous properties, the parties must fall back upon the 
petition itself, which could not, without registraticn, effectively 
declare or create title to immoveable property exceeding one- 
hundred rupees in value. This conclusion is supported by the 
decision of the Judicial Committee in the case of Pranal Anni v. 
Lakshmi Anni (2), which was followed by this Court in Kali 
Charan v. Ram Chandra (8).In the case before the Privy Council, 
it appears thatthe parties hadin a previous suit settled their disputes 
by two deeds, neither of which was registered ; one of these had 
been submitted to the Court, andewas acted upon judicially in so 
far as it purported to affect the properties then in suit; in a subse- 
quent litigation, both the deeds were relied upon as the foundation 
of the title of one of the parties ; theirLordships held that if the 
terms of the deeds had been referred to or narrated in the order of 
the Court made in the previous litigation, the order would have 
been judicial evidence, available to the parties, of an agreement 
to transfer the lands in dispute, but that it could operate as- 
resjudicataonlyinso far as it related to the properties in suit with 
which alone it expressly dealt, and, that in respect of properties 
extraneousto thesuit, thestipulations in the deeds were ineffectual ` 
to create any right, title or interest, by reason of non-compliance 


v. 
Kalpataru Panda. 


(1) (1897) L. R. 2 I. A. 9; I. L. R. 20 All 171. 
(2) (1899) L. R. 28 I. A, 101; I. L. R. 22 Mad. 508. 
(8) (1908) I, L. R. 30 Cale. 783, . 
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with thé provisions of Sec. 17 of the Registration Act. Looking to 
the terms of the petition of compromise of the 23rd January 1891, 
it is manifest that it purports to declare or create title to immove- 
able property of value exceeding one hundred rupees. I must hold 
accordingly that the compormise of 1891 is inoperative in law so 
far as it relates to properties extraneous to the four suits of 1890. 


The sixth ground urged on behalf of the appellant is that in any 
view of the matter, whether the compromise may or may not be 
successfully challengad, the plaintiff is entitled to some relief, in as 
much as the defendant is in possession of eight annas share to 
which he is not entitled either under the Hindulaw or under the 
terms of the settlement. This argument is not seriously questioned 
by the learned Vakil for the respondent and must succeed ; 
no question of limitation arises as the suit was instituted by the 
appellant within a few months of his attainment of majority. 


The result, therefore, is that this appéal must be allowed, and 
the decree of the Subordinate Judge, reversed. A decree will be 
made in favour of the first plaintiff, declaring that in respect of 
properties which were the subject matter of suits 1289, 1290, 
1291, 1292 of 1890 of the Court of the Munsiff of Jajpur, he is en- 
titled jointly with his brother the second plaintiff and his father, 
theeighth defendant, to 12 annas 15 gundas share, declaring further 
that in respect of the other properties included in the present suit, 
he is entitled jointly with his aforesaid brother and father, tos 
four-fifth (or, 12 annas 16 gundas) share, and also entitling him 
to recover possession, by execution of this decree, of the aforesaid 
shares to be held jointly by him with his brother and father. 


Asthe plaintiff appellant lras failed in his attempt to challenge 
the factum and validity of the adoption of the father of the first 
defendant, and as he has succeeded in partially setting aside the 
compromise upon a ground not takenin the Courts below, each 
party ought to pay his own costs throughout the litigation, 


E. P. C. ; N. K. B. Appeal allowed ; decice varied. 
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ives Before Mr. Justice Pargiter and Mr. Justice Woodroffe. 
1905 
<- HARIHAR OTA AND OTHERS. 

Aprii $, ó ’ 18. v a 


LOKENATH MISRA AND OTHERS.” 


Sale by Hindu widow without legal necessity — Void, not voidable—Limita- 
tion Act (XF of 1877) Sch. II, Aris 91 and 141. 

A sale of immoveable property by a Hindu widow without legal necessity 
is void at her death and not simply voidable. The reversionery heir need 
not sue to set aside the dooument, within three years, before he can recover 
the property. 

Per Pargiter J.—A sale by a Hindu widow is of itself void upon her 
death, but that a lease should not have that character uoless the heir should 
elect to set it aside on the ground that it had constituted an unjustifiable 
alienation detrimental to the estate or on some other grounds. 

Per Woodroffe J.—When a person seeks to recover property against an 
instrument executed by himself or one under whom he claims, he must first 
obtain the cancellation of the instrument. If. on the other hand, a person 
possessing a simpl, life-interest alienates then such alienation is only good 
to the extent of such interest and terminates ipso facto at his death. It is 
net necessary to set it aside, In the oase of an alienation by # Hindu widow 
without necessity, the title passed ipso facto cases upon the death of the widow 
unless assented to by the roversioners, 


Bijoy Gopal Mukerji v. Nil Ratan Mukerji explained and distinguished. 


Raj Bahadoor Singh v. Achumbait Lal, (2), Narmada Debi v. Shosibhusan 
Bit (8) and Modhu Sudan v, Rooke (4) referred to. 


Appeal by Defendants 1, 2 and 38. 


Suit by a Hindu Reversioner for recovery of possession of 
immoveable property alienated by a Hindu widow. 


The facts and arguments appear sufficiently from the judgments. 


Dr. Rash Behary Ghose and Babu Jagat Chandra Banerjee 
for the Appellants. 


Babu Monmohan Dutt for the Respondent. 
C. A. V. 


The following judgments were delivered :— 


Pargiter J.—This is a suitby an alleged reversioner to recover 
certain property which had been alienated by a Hindu widow. 
* Appeal from Appellate Deoree No. 805 of 1908, against the deoree of 


Moulvi Abdul Bary Subordinate Judge, Cuttack, dated the 6th January 
1909, affirmiog that of Babu Narendra Nath Ghosh, Munsiff, Puri, dated the 


80th September, 1901. 


(1) (1903) I. L. R. 80 Calo. 990. (8) (1904) 8 0. W. N. 802. 
(2) (1880) 6 O. L. R. 12 (4) (1897) LL. R. 25 Oale. 1, 
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The slienations were made by four sale-deeds in the years 1871, 
1875and 1893 and the plaintiff alleges that they. were made with- 
out legal necessity. 


The defendants pleaded limitation and legal necessity, and deni- 
ed that the plaintiff was the next revisioner. But all these issues 
were found by the first Courtin the plaintiff’s favour, and when the 
defendants appealed tothe Subordinate Judge, they raised only one 
question namely, that of legal necessity while any objection on the 
ground of limitationissaid tohavebeen expressly abandoned. The 
Subordinate Judge found the issue of legal necessity against the 
defendants, and affirmed the Munsiff’s decree in the plaintiff's 
favour. 


Three of the defendants have now appealed, and the only con- 
tention raised before us is one that was never raised in either of 
the Courts below, namely, that the suit is not governed by therule 
oftwelve years’ limitation according toarticle 141 of the Limitation 
Act, but by article 91 which fixes a period of three years. This 
contention is based uponthe ruling in the case of Bejoy Gopal 
Mukerjee v. Nil Ratan Mukerji (1) in which it was held that an 
ijara lease, which was granted for sixty years by a Hindu widow 
and which lasted beyond her life-time, was not void on her death 
but was only voidable. It is accordingly contended by the learned 
vakil on theappellant’s behalf that the present sale-deeds were not 
absolutely void on the widow’s death but were only voidable, and 
that it was incumbent on the plaintiff to have these deeds set 
aside before he could recover the lands. 


It has been objected on the plaintiff respondent’s side that this 
new question cannot be raised; but it is a pure question of law 
arising upon the facts which have been found; no fresh evidence 
ig required for its decision such as to warrant the plaintiff in alleg- 
ing that he would be prejudiced by its being raised. We, there- 
. fore, allow this question. 


If the case cited applies to the facts of this case, undbubtedly 
these sale-deeds would be not void but voidable, so that, unless 
the plaintiff sets them aside, he could not succeed. In that view 
ofthe case, it would be a necessary part of his suitto set these deeds 
aside, and the suit would come under article 91, so that it would 
be (and this as I understand is not disputed) barred: by the law of 
limitation. The question, therefore, is whether that ruling is 
strickly in point in the present case. 


(1) (1903) I. L. R., 30 Calo. 990, 
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Ori In the plaint it is one of the prayers, and the first one, to have 
1905 it declared that these sale-deeds have become ineffectual and 
Harihar Ota invalid from the time of the widow’s death; and after that follows 


v. the prayer for khas possession upon a declaration that the plain- 
Lokenath Misra. tiff ig the sole heir. We think, that this frame of the prayers does 
Pargiter J. not necessarily mean that the plaintiff's case must rest upon the 
= preliminary setting aside of the sale-deeds. That part of their 
prayers is no doubt barred by limitation, but the other prayers do 
not necessarily rest on that, and may be treated as separate and 

independant. 


On the other hand, the learned Vakil for the plaintiff respond- 
ent relies upon the ruling in Narmada Debi v. Shosibhusan (1) 
in which it was held that it was not necessary for a reversioner to 
set aside a sale-deed executed by a Hindu widow before he could 
recover possession of the property after her death. The particular 
question ther argued before us has been, whether there is any dis- 
tinction between such leases and sale-deeds, as regards their being 
void or only voidable. The first mentioned ruling follows the 
decision of their Lordships of the Privy Council in the case of 
Modhu Sudan Singh v. E. G. Rooke (2), in which it was declared 
that a patni lease granted by a Hindu widow was on the widow’s 
death only voidable and not of itself void. Their Lordships obsery- 
ed there (in dealing with certain documents) as follows:— 


“In considering their effect it must be observed that the putni 
was not void; it was only voidable, the Rajah might elect to assent 
to it and treat it as valid. Its validity depended upon the cireum- 
stances in which it was made. The learned Judges of the High 
Court appear to have fallen into the error of treating the paini as 
if it absolutely came to an end at the death of the widow.” The 
caserelied on by the plaintiff respondent in 8 Calcutta Weekly Notes 
makes a distinction between sales and leases, though without ex- 
plaining the distinction in detail. It seems to me that among the _ 
“ circumstances” on which according to the Privy Council case 
the validity of a lease would depend must be placed, not only the 
question of legal necessity, but also, having regard to the way in 
which lands are held in this country, the consideration whether the 
granting of the lease was a prudent act in the management of the 
property. There appears to me to bea material distinction between 
sales and leases in this respect. By a salo, a widow absolutely 
alienations property to the permanent deprivation ofall those who 


(1) (1904) 8 C W. N. 802, (2) (1897) I. L. R., 25 Calo. 1. 
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follow her, but a lease is often a wise and prudent method of 
managing or improving an estate, and it does not absolutely deprive 
all her successors of the property. It might, therefore, be reasonably 
held that a sale by a Hindu widow is of itself void upon her death, 
butthat a lease should not havo that character unless the heirshould 
elect to set it aside on.the ground that it had constituted an un- 
justifiable alienation detrimental to the estate or on some other 
ground. That is, it would, (as their Lordships of the Privy Council 
explained), be not void but voidable according to the heir’s election. 
If this distinction be sound, then the present case is more similar 
to that in 8 O. W. N. cited by the plaintiff respondent, than that 


in I.L. R. 30 Cale. citedby the appellants; and following the former, . 


J would hold that thesesale-deeds were voidandnot merely voidable 
uponthe widows death; and, consequently that it was not necessary 
that the plaintiff should sue to have them set aside. 


Upon this view, this case is governed by article 141,and not by 
article 91, and, therefore, the objection taken in this appeal must 
fail. 


The appeal is therefore dismissed with costs. 


Woodroffe J— While I agree that this appeal should be dis- 
missed, the grounds upon which I have come to that conclusion 
are somewhat different from those upon which the judgment of 
my learned brother rests. 


The plaintiff is the descendant of one Lokenath Misra by his 
son Bekai Purohit. The latter had three brothers, Lankai Paharaj, 
Padmanana Roy Surn and Dharu Santra. Padmanana had a grand- 
son one Damodra Misra whô died about 60 years ago leaving a 
widow Apsara Bewa who took possession of the properties held by 
him. In these properties, she admittedly possessed a Hindu widow’s 
interest only. Though it was denied, ithas been found and it has 
not been here contested, thatthe plaintiff was the sole heir of 
Apsara’s husband. The plaint alleges that Apsara, shortly after her 
husband’s death, sold by two conveyances dated 13th July and 10th 
September 1871, portions of herlate husband’s immoveable estate 
without legal necessity. The purchaser, on the 9th January 1875 
gold the properties to another party who again on the 21st January 
1898, resold them to the principal defendants in this suit after the 
death of Apsara which took place on the 2nd February 1890, some 
ten years before the institution of this suit. Upon these facts the 
plaint prayed that the Court might pass adecreedeclaring that these 


various conveyances ‘have become ineffectual and invalid from the 
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time of the death ” of the widow Apsara, and awarding possession 
of the lands dealt with thereby as the sole heir of Apsara’s husband. 

The defence was threefold :—firstly, that the plaintiff was not 
entitled to sue as heir: secondly, that the alienations were justified 
by legal necessity and therefore passed an absolute title to the 
defendants: thirdly, that in anyevent, thesuitwas barred as Apsara 
had died not 10 years, but inore than 12 years before suit. There 
was no allegation thatthe reversioner had assented tothealienations 
either before or after the widow’s death. Thelearned Munsiff 
found all these issues against the defendants, holding, as regards the 
defence of limitation, that as the suit had been brought within 12 
years of the widow’s death, it was not barred. 


On appeal to the learned Subordinate Judge by the defendants, 


thelatter’s pleader, as appears from the judgment, stated thathe did 


not wish to attack the finding of the learned Munsiff, that the 
plaintiff was the nearest heir of Apsara’s husband and that the suit 
was not barred by limitation. The only point argued was as to 
whether there wassufficient evidence oflegal necessity. The learned 
Subordinate Judge found that the purchaser defendants had failed 
to prove the existence of any legal necessity and dismissed the 
appeal, f 

On appeal to us the only question which has been argued, is 
whether the suit was barred by limitation, noton the ground alleged 


in the pleadings and in both the lower Courts, viz., that it had not 


been brought under Art. 141of the Limitation Act, within 12 years 
of Apsara’s death, but onthe ground that Art. 91 of the Limitation 
Act applied, and that the plaintiff should, under the article, have 
brought the suit within three yeare from the date when the facts 
entitling the plaintiff to have the conveyances cancelled or set aside 
became known to him; it being contended on the authority of the 
decisionin Bijoy Gopal Mukerjee v. Nil Ratan Mukerjee (1), thatthe 
conveyances by the widow were not void but voidable only, that it 
was necessary, before possession could be obtained, that these con- 
veyances should be set aside and that as this had not been done 
within 8 years of the death ofthe widow, the whole suit was barred. 


‘A preliminary objection was raised that this point could not be 
taken in second appeal, asit had not been pleaded and no evidence 
had been given with reference thereto: also that this objection to 
thesuit had been waived by the Respondent’s pleader on the hearing 
of the appeal to the Lower Court. | 


(1) (1908) I. L. R. 80 Calo. 990, 
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As regards the first portion of this objection it would have been 
necessary, had we been disposed to decree the appeal, toremand the 
case to take further evidence. It has been said forthe appellant, 
that this was not necessary as the date of the widow’s death was 
admitted. Limitation, however, under article 91 ofthat Act if 
applicable, does not run from the date of the death of the widow but 
from thedate when the facts entitling the plaintiff to have the 
instrument cancelled or set aside became known to him. If this 
was before her death, then limitation would run according to the 
decision cited, from the date of death, such death being one of the 
facts mentioned in the section. If this was after the death, limita- 
tion would run from the date when those facts became known. 

There is no evidence upon this point, but in the view we take 
of the law. applicable, it is not necessary to order a remand. 

As regards the second portion of the objection, the question of 
limitation is one of law and the refusal of the appellant's pleader 
to urge the point, based thoughit doubtless was on the view 
that the law was too settled for argument, was yet a mere admis- 
son of law which, as such, is in nowise binding upon the appel- 
lants in appeal to us. 

It is to be observed, that the same view was taken by the 
appellants in this appeal for no such contention as has been urged 
before us was taken in the memorandum of appeal, though as 
notice had been given to the Respondents, we allowed the point 
to be argued. ; 

It has, I think, been generally understood, and indeed has 
been expressly held, both by this Court and the Madras High 
Court that article 91 of the Limitation Act is not applicable in a 
case such as the present one. 

In Unni v. Kunchi Amma (1), which followed Sitkher Chand 
v. Dulputty Sing (2), and which was subsequently referred to in 
Sundaram v. Sithammal (8), the Court observed “the question is 
really concluded by authority, forithas been held in the case ofthe 
guardian, the manager of a Hindu family and the Hinduswidow, 
wrongly alienating property, that the suit which may be brought to 
recover it is not governed by article 91 of the Limitation Act.” In 
Sheo Shankar Gir v. Ram Shewak Chowdhri (4), this Courtobserved : 
“ we also think that we must hold that article 91 of the Limita- 
tion Act has no application to the present case. A forcible argu- 
ment was addressed to us on behalf of the respondents in order 


(1) (1890) I.L.R. 14 Mad. 96, (8) (1892) I.L.R. 16 Mad. 311, 315. 
(2) (1879) I.L. R, 5 Oslo 870. (4) (1896) L.-L.R. 24 Cale. 77, 
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to induce us to hold that that article applied, and a large number 
of authorities were cited to us. In no one of them do we find that 
article 91 has been applied to an alienation by the manager of an 
endowment, the manager of an infant heir, a Hindu widow, or 
any other of the persons whose powers are placed on the same 
footing by Hunooman Persaud Panday’s case (1), and the cases 
which follow the decision in that case. Qn the contrary, in two 
cases we find express authority, that twelve years is the period of 
limitation ina case of that kind. The case of Unni v. Kunchi 
Amma (3), is a case in many respects similar to the present, and in 
a casein this Court Sikher Chund v. Dulpatty Singh (8), a Division 
Bench considered that article 91 was inapplicable. The question 
does not appear to have again become the subject of judicial 
decision until some years later, when the case relied upon by 
the appellant was decided, Bejoy Gopal Mukerjee v. Nil Ratan 
Mukerjee (4), when it was held that article 91 was applicable to 
the facts of that particular case to which I shall afterwards refer. 


In the most recent decision, Narmada Debi v. Shosibhusan Bit, 
(6) which has been relied upon by the learned pleader for the res- 
pondent, the assignee of the reversioner sued to recover possession 
of property sold without legal necessity by the widow of the lastfull 
owner. Tho suit was originally brought as one for the recovery of 
possession as upon & dispossession, and there was therefore no 
prayer either to set aside the conveyance or to declare that it was 
inoperativeon the widow's death but as thealleged possession and dis- 
possession were held notto be established, this factisimmaterial and 
thesuit wasdecreed withreference totheprovisionsof article 141 of 
the Limitation Act. Theappellantin that case relied upon the decision 
Bejoy Gopal Mukerjee v. Nil Ratan Mukerjee (4) which is alsorelied 
upon by the appellant in this case, but the Court observed as follows: 
‘* All that we need say with reference to this contention is, that this 
is not a suit to set aside an alienation by the widow. Itis a suit to 
recover possession of the immoveable property to which the rever- 
sioner became entitledon the death ofthe Hindu widow, andassuch, 
the article or articles of the Limitation Act truly applicable are Art. 
141 read with Art.186. The caserelied uponis a case where a 
lease was granted by a Hindu widow and, upon the death of that 
person, & suit was brought to recover possession by the reversioner, 
by setting aside the lease granted by her. It was held that, in the 


(1) (1856) 6 Moo. I. A, 393. (8) (1879) I. L. R. 5 Calo, 870. 
(2) (1890) I. L. R. 14 Mad. 26. (4) (1908) I. L: R. 80, Valo. 990. 
(5) (1904) 8 0. W. N. 802. 
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circumstances of the case, Art. 91 of the Limitation Act would 
apply. Thatis not the case which wehave to deal with here. 
The appeal is accordingly dismissed with costs.” 


I agree with the opinion expressed by the Madras High Court, 
Unni v. Kunchi Amma (1), that the decisions of the Judicial Com- 
mittee relating to the setting aside of adoptions such as Jagadamba 
Chaudhrani v. Dakhina Mohun Roy Chaudhri (2), have no bear- 
ing on the present case for reasons which I shall state later when 
dealing with the question of alienations by a Hindu widow. 


As regards the limitation applicable in the case of suits by 
revarsioners to recover possession of property which has been alien- 
ated without necessity by a Hindu widow, the principles which 
are to be gathered from the decided cases appear to me to be these: 
There can be no doubt that when a person seeks to recover property 
against an instrument executed by himself or one under whom he 
claims, he must first obtain the cancellation of the instrument and 
that thethree yearsrule enacted by art. 91 applies toany suit brought 
` by such person, Unni v. Kunchi Amma (1). The reason, whyaparty 
seeking to recover property against his own instrument must show 
that it is voidable or void, as forinstance for fraud, is that as long 
as an instrument creating a later title is not invalid, his former title 
cannot prevail, Sundaram v. Sithammal(8). The case before the 
Judicial Committee, Janki Kunwar v. Ajit Singh (4), was one of 
this character. As illustrations of instances of deeds executed by 
persons under whom the plaintiff claims, I may refer to Mahabir 
Pershad Singh v. Hurrihur Pershad Narain Singh (5),in which the 
partiesin possession wereso und ra deed executed by a person whose 
heir plaintiff claimed tobe;and to Chunder Nath Bose y. Ram Nidhi 
Pal (6), where the defendant wasin possession by virtue ofa Kobala 
executed by the plaintiff's father. In both cases it was, and it was 
heldto be, necessary tosaiaside the insiruments. The persons who 
executed them had primz facie a right to do so and to pass title. 
In the latter casein which it was contended that the Kobala was 
void for failure of consideration, the Court sgid : “ Now, whether 
this document is or is not open to the objection taken by the plain- 
tiffs, itis quite clear, that until any objection taken to its opere- 
tion is sustained, it is a valid and operative document, and that 
in order to avoid the effect of its operation against the plaintiffs, 
the plaintiffs must prove their objection.” 

(1) (1890) I. L. R. 14 Mad. 26. (4) (1837) LI.R 15 Cale, 58. 

(2) (1886) I. L. R. 18 Cal. 803. (5) (189) I.L.R. 19 Cale. 629. 
(3) (1892) 1,L,R, 16 Mad. 811, 315. (6) (1902) 6 O. W. N. 863, 


\ 


CIV 





1905 
Harihar Ota 
v. 
Lokenath Misra. 


Woodroffe J. 








1905 


—— 


Harihar Ota 


v. 
Lokenath Misrg. 


Woodroffe J.’ 


416 THE CALOUTTA LAW JOURNAL. [Vou. I. 


y 


Where, however, the instrument is not that of the plaintiff or 
of any person through whom he claims, as in the instance of a 
reversioner seeking recovery of possession of property alien- 
ated, without necessity or consent, by a Hindu widow, the case 
appears tome to stand upon a different footing. The alienation 
complained of is not by the plaintiff nor by one through whom he 
claims, for the reversioner claims not under the widow but as 
heir of her husband. If person who prima facie has complete 
powers of alienation, exercises such powers, the prima facie title 
being in the transferee the deed must be set aside. 


~ If on the other hand a person, possessing a simple life-interest 
alienates, then such alienation is only good to the extent of such 
interést and terminates ipso facto at his death. It is not necessary 
to setit aside. In the décision of the Madras High Court to which 
I have referred, Unni v. Kunchi Amma (1), which has been followed 
bythis Court, Sheo Shankar Gir v. Ram Sherak Chowdhri. (2), 
and in which the plaintiffs, who were members of a Malabar Tar- 
wad, sought to recover property alienated by their late Karnavan 
who was alleged not to beauthorized to make it, the Court observed 
as follows :—" They have no complaint to make of the manner in 
which the execution of the instrument was obtained by Subban 
Patter, but their charge is that the instrument cannot have the 
legal operation which the appellants seek to give to it. In our 
opinion there is no distinction between this case and other cases 
where a similar charge is made in respectof an instrument of 
alienation executed by a person who, not being the full owner of 
the property, has a conditional authority only to dispose of it. Such 
are the cases of a guardian of a minor, the manager of a Hindu 
family or the sonless widow in a divided Hindu family. In these 
cases, a8 was argued by the appellants’ vakil, itis not only not 
necessary, but ibis not possible, to have the instrument of alien- 
ation cancelled and delivered up, because, as between the parties 
to it, it may bea perfectly valid instrument. All that itis needed 
is a declaration that the plaintiff’s interest is not affected by 
the instrument, and that declaration is merely ancillary to the 
relief which may be granted by delivery of possession.” 


As Ihave pointed out, a Hindu widow stands midway between 
the cases I have referred to, having neither an absolute nor yet a 
life-interest in the property, but having a conditional authority only 
to absolutely dispose of it. Ifthe alienationis justified by legal 
necessity, the full title passes. If it be not so justified, it has been 


(1) (1890) I,L.R, 14 Mad. 26, (2) (1896) I.L.R. 24 Calo. 77; 82, 
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held, both in and prior to the Privy Council decision cited, Modhu 
Sudan Singh v. E. G. Rooke (1), that the alienation is good for the 
widow’s life and is therefore not void but voidable. The reversioner 
may either consent to it during the widow’slife time orelect to treat 
it as valid after her death. If it were ipso facto void, he could do 
neither; what the Judicial Committee in Modhu Sudan Singh v. 
E. G Rooke (1), have said, as I understand that decision, is this : 
thata putnilease granted by a Hindu widow even without legal neces- 
sity, does not absolutely come to an end at her death, so as to pre- 
vent a reversioner electing to assent to it and to treat it asvalid. If 
he bas done so, he of course cannot set it aside. The Judicial Com- 
mittee have not said that if the reversioner does not assent to the 
alienation, it will continue operative until it is set asidein a suit 
brought within the period prescribed by Art. 91 of the Limitation 
Act. If an alienation not supported by nscessity is made and the 
reversioner does not elect toassent toit, then in my opinion it is not 
necessary to set it aside. The alienation has, in such case, on the 
death of the widow, ceased to have any operation, Raj Bahadoor 
Sing v. Achumbit Lall (2). The plaintiff seeking to recover posses- 
sion, may admit thealienation, while denying its efficacy to pass any 
title or interest in the property which will endure beyond the death 
of the widow. All that is required (if that be needed) isa decla- 
ration that the plaintiff's interest is not affected by the instrument 
and that (as has been asked for in this case) the instruments ceased 
to have effect on the death of the widow, declarations which are 
merely ancillary to the main relief which may bs granted by deli- 
very of possession. The question, whether it is necessary to set 
aside such a sale, may bs considered also with reference to the 
burden of proof. Though partieular circumstances may shift the 
burden of proof, the general rule certainly is, that when a sale 
by a Hindu widow is questioned, the purchiser is bound to show 
that the transaction is within her limited powers. The Collector of 
Masulipatam v. Cavaly Vencata Narrainapzh (8). Therefore, where 
the existence of legal necassity is questioned, such existence must 
‘be shown by the party standing on the conveyance. In otdinary 
cases, then, all that a plaintiff will have to do, is to prove unless 
it be admitted, that the property in suit belonged to the husband 
of the alienor, that the alienor is dead, that he is the next heir of 
that husband, and that the defendant is in possession of the pro- 
perty. In my opinion the plaintiff would ordinarily be then entitled 


(1) (1897) I. L. R. 26 Gale, 1. (2) (1880) 6 0. L, R. 12. 
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to a decree unless the defendant proves, that the alienation was 
justified by legal necessity and so gave him an absolute title. The 
observations of Tyabji J. in Shrinivas v. Hanmant (1), do 
not, in my opinion, touch the question now dealt with as 
the case cited was one of an adoption. In the case of alienation 
by a Hindu widow without necessity, the title passed, tpso 
facto ceases upon the death of the widow unless assented to by 
the veversioner. In, however, the case of an alleged invalid 
adoption, it cannot be taken either to have never existed or to 
have ceased to exist. As held by the Privy Oouncil, the defendant 
is in possession in the character of an adopted son. The prima 
facie title ig with him and until that is displaced, he ought to 
retain his possession, Jagadamba Chaodhrant v. Dakhina Mohun 
Ray Chaodhri (2). On the contrary, in the case of an alienation 
by a conditional owner, the prima facie title is ordinarily in the 
plaintiff, as heir of the last full owner and not in the defendant 
who claims under the. widow who is only entitled, under certain 
circumstances, to give a title which will be good against the 
reversioner after her death, and which circumstances, the defend- 
ant, standing on the alienation, must prove. In my opinion, the 
principles which I have dealt with apply with equal force to all 
alienations by a Hindu widow whether by sale, gift, mortgage or 
lease. They are all equally voidable in this sense that they are 
good for the widow’s life-time and may be the subject of ratifica- 
tion during her life time or upon her death. The sales, therefore, 
in this case were, in the sense above stated, voidable. 


The question is whether in theabsenceofany consent orratifica- 
tion by the reversioner (and none is alleged here), itis necessary to 
set aside such alienations within the meaning of Art. 91 of the Limi- 
tation Act. In my opinion, itis not, and that article is not applica- 
ble to the present case. I agree with the opinion expressed in the 
passage cited tous from Mr. U. N. Mitra’s learned work on Limit- 
ation which is based on the Privy Council decision Roy Bahadoor 
Sing y Achumbil Lall (8). “ Even if such a sale be voidable inthe 
sense that the reversioner may, for some reason or other, choose tó 
assent to it, itdoes not follow, that the sale (wherehe has not as- 
sented toit)must be setaside within the time allowed by Art.91 before 
he can recover the possession of the property sold. As the sale can 
only bind the widow’s life-interest, the reversioner is entitled, after 
the widow's death, to recover notwithstanding the sale.” The 

(1) (1899) I. L. R, 24 Bom. 260. at 284, 285. 
(2) (1886) I. L. R. 18 Cale. 308, 318. 
(8) (1880) 6 0. L. R. 12, 14. 
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principle, upon which the decisions in Unni v. Kunchi Amma (1), 
Sheo Shankar Gir v. Ram Shewak Chowdhri(2), and Narmada debi 
v. Shosi Bhusan Bit(3), proceed, is thatit isnot necessary to setalien- 
ations by a conditional owner, aside, that in the case of a Hindu 
widow, en alienation only passes the absolute title when justified 
by necessity and that in the absence of such necessity and of any 
ratification by the reversioner, the alienation, as if does not 
operate to confer any title which will endure beyond the death of 
the widow, it isnot necessary, on her death, tosetaside that whichon 
such event has ceased to have any operation at all. At the most, 
a declaration of that fact may be necessary as ancillary tothe main 
relief for possession. I agree with these decisions and with the 
opinion expressed in the work on the law of Limitation which has 
been cited tousin which the applicability of Art. 91 tosuch 
a caseas this, is questioned, a view whichin my opinion is supported, 
not only by the cases to which I have referred, but by the judg- 
mentof the Judicial Committee in Raz Bahadoor Singh v. Achambit 
Lall(4), in which, where a putnee lease under a will, executed by a 
Hindu widow in favour of the defendant, was found to bind her 
life-interest or her own absolute property only, it was held, that the 
instruments in question being innocuous to the plaintiff, who as 
reversionery heir sued to recover possession of the property left by 
the widow’s husband, it was immaterial tothe plaintiff, whether the 
deeds were set aside or not, the plaintiff being in such case enti- 
tled to recover notwithstanding those documents. 


It becomes therefore necessary to see whether the decision in 
Bijoy Gopal Mukerjce v. Nil Ratan Mukerjee (5),is opposed to the 
view which I have expressed. Jt is contended for by the appellants, 
that that case has dissented from the previous decisions in this 
Court to which I have referred and that the case, Narmada Debi 
v. Shosi Bhusan Bit (8), is in conflict with it, there being, it is urged, 
no distinction in principle between the case of a lease and an out- 
and-out sale. We have been asked in consequence to refer the 
matter to a Full Bench. . 


Had the distinction between the two cases been limited to the 
fact that one dealt with a lease and the other with a sale, I should 
have felt a difficulty in reconciling them. But on reference to the 
record as wellas to the report of the case, Bijoy Gopal Mukerjce v, 
Nil Ratan Mukerjee (5), it appears that the plaintiffs themselves 
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alleged the following facts, viz, that one A who was the proprietor 
of the property in dispute died leaving him surviving B, his sole 
widow, that the latter createdan tjara for 60 years in favour of two 
of thethen reversioners,thoremaining third reversionersubsequently 
acquiescingin the ġara gnd himself taking adu7-iara; not merely was 
the alienation with the consent but it was in favour of two of the 
then three reversioners one of whom was the father of the plain- 
tiffs who were seeking to set aside the lease. It further appeared 
from theplaint, that the ijaradars, one of whom was, as I havestat- 
ed, the plaintiff's father, on the basis of tho 27ara which his sons were 
challenging in the suit, granted dur-ijaras in favour of different 
persons who again created se-yaras in favour of others. The 
defendants pleaded that the reversionary heirs, on the date of the 
ijara, being in possession under ijaraand durijara settlements, with 
the consent of each other andhaving made subordinate settlements 
and collected the ijara rents and allowed the defendants to pay the 
revenue, and the plaintiffs onthe death of their father having done 
the same, they were not entitled to set aside the ijara and subordi- 
nate settlements as they soughtto do and that in any event, thesuit 
was barred by Art 91. It is quite clear that this case, Bijoy Gopal 
Mukerjee v. Nil Ratan Mukerjee (1), was thus very different from 
the present one and indeed from the ordinary class of suits brought 
by reversioners. The plaintiffs, on their own showing, were bound 
by the alienations in which their father as the nearest reversioner 
had acquiesced and of which both he and they had the benefit, unless 
they could show ground, within the time limited by article 91, why 
such alienations should be set aside. The transaction which they 
sought to set aside were as much the acts of their predecessors and 
themselves as that of the widow whe was oneof the original parties 
to those transactions. There are no doubt, some observations in 
that case which would appear to favour the contention of the 
appellant, but I must, I think, assume that these were made with 
reference to the particular facts of that case and that it was not 
intended by that decision to lay down the general rule which has 


. been contended for by thelearned pleader forthe appellants that all 


suits by a reversioner to recover, after the death of a Hindu widow, 
property alienated by her, are governed ‘by Art.91 and not by Art. 

141 of the Limitation act. In the present Case there is no allega- 
tion by the plaintiff or indeed by the defendant of consent or the 
existonceof any fact which unless displaced would makethe widow’s 
alienation binding as against himand render it necessary to set such 


(1) (1903) I. L. R. 80 Galo. 990. 
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alienation aside. Following therefore the other decisions to which I giym 
' have referred, I hold that the suit is not Governed by Art. 91 of the 1905 
Limitation Act and that it is not barred. eal a Gis 


a . . . v 
The appeal therefore must be dismissed with costs. Lokenath Misra. 





9 Soot Woodroffe J. 
Before Mr. Justice Ghose, Mr, Justice Rampini and drof 
Mr Justice Brett. 
GOURI KRISHNA SYAM CHOWDHURY AND ANOTHER 
v. 
INDRAMANI DEBI AND OTHERS.“ Orvik 
Tiperfect partition—Jurisdiction of Civil Court —Assam Land and Revenue 1905 
Regulation (I of 1886), Secs, 96-98, 119, 154, Sub Sec. (1) cl, (e). January 5, 6 
Per Ghose and Brett JJ (Rampini J. dissenting.)—The expressi n imper- march aS 
fect partition” as defined in the Assam Land and Revenue Regulation is only Hay a 


referable to a division of the entire estate and not toa specified portion 
thereof. There is nothing to prevent a suit in the Civil Oourt for the parti- 
tion of a specific piece of land appertaining to an estate when the interest of 
the plaintiff is confined to a share in that piece and he has no joint interest 
in the other lands of the estate. Such a case is not covered by the Regulation 
and the plaintiff is entitled to maintain sucha suit for partit on in the 
Civil Court. : 


Abdul Khaliq Ahmed vy. Abdul Khaliq Chowdhury (1) explained and 
distinguished. 


Per Rampini J. (contra)—To divide a por ion ofa revenue paying estate 
would be to form still other portivns of the estate, all jointly liable with tho 
portions now sought to be divided, for the revenue and would thus amount 
to an imperfect partition, The object of the Regulation would seem to 
compel sharers in estates in all cases to apply for perfect partition and to 
allow the Civil Court to partition only inthe case mentioned in section 154 
Sub Seo. (1) ol. (e). 


Appeal by the Defendants Nos. 14 and 15. 
Suit for partition. 


The facts and the arguments appear fully from the judgments of 
the Court. . 


Babus Tara Kishore Chowdhuri and Braga Lal Chakravarti for 
the Appellants. 


The Respondents did not appear. 


* Appeal from Appellate Decree No. 2581 of 1903, against the decree of 
Babu Kaliprasanna Roy, Additional Subordinate Judge, Sylhet, dated the 
22nd July 1903, affirming the decree of Babu Girish Chandra Sen, Munsiff, 
Moulovibazar, dated the 30th July 1902. 


(1) (1896) I. L, R 28 Cal. 514. 
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Omt The appeal was in the first instance heard by Rampini and 
1905 Brett JJ. who delivered the following judgments. 
Gouri Krishna = i i i i i i 
Syan Chowdhury Rampini J.—The suit out of which this appeal arises is a suit 


v. for partition, the cause of action in which has arisen in thedistrict of 
Indramani Debi. Sylhet. The law of partition in force in that district is to be found 


March 28. in Reg. I of 1886. 


The facts are that the plaintiff now seeks for partition of 2 plots 
of land. In a previous suit between the parties, the Civil Court 
declared that if the Collector refused partition, the plaintiff might 
apply to it for partition. The Colloctor has now refused partition. 
The plaintiff has accordingly again applied for partition to the Civil 
Court. 


Both the Courts below have directed partition to be made as 
prayed. 


Certain of the defendants now appeal. On their behalfit has 
been urged that the plaintiff is not entitled to partition under Reg. I 
of 1886, because this is a case of “imperfect” partition, as defined 
in section 96 of tbe Regulation, and because the Civil Court can 
only deal with claims to imperfect partition, whena perfect partition 
could not beclaimed from and has been refused by the revenue 
authorities on the ground, thatthe resultof such partition would be 
to form s} separate estate liable for an annual amount of reveuue 
less than five rupees (Sec. 154 (1) (e) ). Imperfect partitioa is 
defined in section 96 of the Regulation, as meaning the division of 
a revenue paying estateinto twoo moreportionsjointly liable forthe 
revenue assessed on the entire estate. The present case would, at 
first sight, appear not to be a case pf imperfect partition, because it 
does not relate to the division of a revenue paying estate, but to the 
partition of two plots of land, and in which the revenue is not to be 
divided or in any way affected. The learned pleader for the 
appellants, however, relies on the case of Abdul Khaliq Ahmed y. 
Abdul Khaliq Chowdhry (1), the facts of which case, is must be 
admitted, are similar to those of the present case. In this case it 
has been held, that whatis soughtfor in this suit is imperfect parti- 
tion.as definedinsection 96 of the Regulation. It is said in that 

«case: “Itis arguedthatthedivision that is here asked for is not 
a division of a revenue paying estate into two or more portions, but 
a division of some of the landsof the four different estates all 
taken together. But the division of four different estates must mean 
and include a division of each one of them. Although the division 


(1) (1896) I. L. B., 28 Calo. 514, 
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that is asked for may not inclulə all tha lands of each of the four 
estates, still the division that is asked for would result in the 
division of each one of these four estates, the lands left out of 
the suit forming one portion and the lands sought to be divided 
in this suit forming the other portion or portions.” It seems 
impossible to gainsay the correctness of this reasoning. The plots 
sought to be divided in this suit are portions, though it may be 
not definite portions, of a ‘revenue paying estate. To divide them 
would ba to form still other portions of the estate, all jointly liable 
with the portions now sought to be divided, for the revenue. 
Hence, the suit must be regarded as relating to a case of imperfect 
partition. The result of this view would ssem to be that the Civil 
Court can make no partition in Sylhat, exespt when a perfect 
partition, 7. e. a partition of the whole estate has been applied for 
and refused, because it wouldlead tothe formation of an estate bear- 
ing a revenue of less than Rs. 5. The object of the Regulation 
would seem to compal sharers in e3tates in Sylhet in all cases to 
apply for perfect partition and to allow the Civil Court to partition 
only in the one case mentioned above. 


I would add thata similar law would seem to prevail in the 
United Provinces of Agra and Oudh, Ijrail v. Kanhai (1). 


I would accordingly decree this appeal with costs. But as my 
learned brother Brett does not agree, the case must be referred to 
the Hon’ble Chief Justice for reference to a third Judge. 


Brett J.—The facts of the suit out of which this appeal arises 
are as follows :— 


Tho plaintiffs anddefendants 12 and 130n the 21st Srabon 1294 
B. 8. (1887) purchased from Kali Kinkur Sarma the uterine brother 
of defendant No. 1 certain lands amounting in area to 1 kedar 3 
jaistas 1 rekh 18 gandas 1 kara 1 krant in half shares and by virtue 
of their purchaseentered into possession of the north eastern portions 
of the 2 plots of land given inthe schedule which had previously 
been in the possession of their vendor. Defendants 1, 2, 14 and the 
predecessor ofdefendants3,4,5,6 and 15 subsequently dispossessed 
them of the eastern and western portions of the land alleging that 
they had purchased it from Kali Kinkar Sarma as the balance of 
his lands. Plaintiff and defendants 12 and 13 instituted suits 
under Sec. 9 of the Specific Relief Act to recover possession but 
were unsuccessful. They then instituted a regular suit against all 


(1) (1887) I. L. R, 10 AN. 6, 
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the co-sharers torecover possession of the land on establishment of 
their title,andon the 81st July 1898 obtained a decree for possession 
of the 1 kedar of land which they had purchased out of the share 
of Kali Kinkar Sarma after ascertainment of the share of Kali 
Kinkar by partition. , Thereafter on the strength of that decree they 
instituted suit No. 178 of 1900 forrecovery of possession by parti- 
tion of the land decreed. The suitwas rejectedonthe 5th Novem- 
ber 1900 on the ground that they were not entitled toinstitute it as 
they had not previously applied to the Revenue Court under the 
provisions of the Assam Landand Revenue Regulation for partition 
andit had not been refused. A decree was however granted to them 
for possession of 3 powas 6 jaistas 1 rekh 2 pons 17 gondas 1 
kara in plots 1 and 2 described in thesche` aleof the present suit. 


On appeal the decree for possession was set aside and it was 
held that the plaintiff and defendants 12and 13 had a right to the 
land and were entitled to obtain distinct possession by institution 
of a suit in the Civil Court provided they had first applied to the 
Revenue Court for partition and it had been refused. Is was 
further held that the paintiff and defendants 12 and 18 were 
entitled to a3 annas 4 gondas 1 kara 1 krant3 dhuls share in plot 1 
and to a 6 annas 18 gondas1 kara 1 krant share in plot 2, and that 
plaintiff was entitled to a half of each of the shares. The plaintiff 
then instituted a suit No. 1 of 1901-2 in the Revenue Court of 
Moulvie Bazar for partition. Thatsuit was however rejected on the 
23rd Dacember 1901 on the ground that the Revenueofficer had no 
power under the Regulation to make apartition of specific plots of 
land and that the majority of the co-sharers had not consented tothe 
partition. Thereupon on thse 3rd February 1902, the plaintiff in- 
stituted the present suit in the Civi? Court praying for recovery 
of possession after partition of the share belonging to theplaintiff 
anddefendants 7, 12, and 13 orif itbe held that they arenot entitled 
to possession of the share, then for recovery of possession after 
partition of the portion of the two plots of land purchased by him. 


In tHe Court of first instance the suit does not appear to have 
been contested and was decreed ex parte. Plaintiff's right to a share 
of 8 annas 4 gondas 1 kara 2 krants 3 dhuls in plot No.1 and to a 
laths share in plot No. 2 was declared andit was decreed that he 
should recover possession of theland covered by those shares by 
a partition by metes and bounds. 


An appeal was preferred by defendants 14 and 16 butit was 
dismissed on the 2nd July 1908. Defendants 14 and 15 have 
appealed to this Court. The appeal has been heard ex parte. 
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In support of the appeal it is contended that the suit should 
_have been dismissed on the ground that the Civil Court had no 
jurisdiction to entertain it, having regard to the provisions of 
clause (e) of section 154 of the Assam Land and Revenue Regula- 
tion. Thatsection provides that “no Civil Court shall exercise 
jurisdiction in claims of ‘persons to imperfect partition except in 
cases in which a perfect partition could not bə claimed from, and 
has been refused by the revenue authorities on theground thatthe 
result of such partition would be to form a separate estate liable 
for an annual amount of revenuelessthan five rupees.” Ib is urged 
that this was not a case in which perfect partition was even asked 
for, and was certainly not onein which perfect partition could not 
have been claimed from, and had been refused by the revenue 
authorities on the ground stated in clause (e) of the section. 


It is further contended that what the plaintiff in this suit 
sought was an “imperfect partition” onthe authority of the deci- 
sion of this Court in the case of Abdul Khaliq Almed v. Abdul 
Khaliq Chowdhry (1). 


Two points therefore arise for decision in this appeal. 


(1) Was the relief sought by the plaintiff in this suit “an 
imperfect partition of the estate” and 


(2) Was the suit barred by clause (e) of section 154 of the 
Assam Land and Revenue Regulation ? 


“Imperfect partition” is defined in section 96 of the Regula- 
tion to mean “the division of a revenue paying estate into two or 
moro portions jointly liable for éhe revenue assessed on the entire 
estate.” The plaintiff in this case seeks to recover possession by 
partition of a small portion of land in two plots as forming the land 
which he had purchased outof the share of a former proprietor. 
He does not seek for partition of the whole share of his vendor but 
for the recovery of possession by partition of certain lands jn the 
share, of which his vendor was originally in possession before the 
purchase, and of which he wasin possession after the purchase, and 
of which he had been dispossessed by the defendants. 


The sections of the Regulation applicable to imperfect partitions 
are Sec. 97, subsection 1 clause 6 and Sec. 119. section 97 subsec- 
tion 1, clause6 provides that “ no person shall be entitled to apply 
for imperfeot partition of an estate unless with the consent of the 
recorded co-sharers holding in the aggregate more than one halfof 


(1) (1896) I. L. B. 28 Galo. 614. 
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Ovit the estate”; and Sec. 119 lays down that “imperfect partition shall 
1905 be carried on according to the provisions of the preceding sections 
aed so far as they are applicable.” 
Gouri Krishna : 
Syam Chowdhury ’ In this case the Revenue Court held, in the suit brought by the 


Indramani Debi. plaintiff for the partition of the specific plots of land purchased 
pare by him, that it had no jurisdiction to make a partition of specific 
ES) plots of land: and this view appears to me to be correct having 
regard to the provisions of the sections quoted above. The defini- 
tion of imperfect partition deals with “ the division of revenue 
paying estates” and not with the partition of separate plots made 
for the purpose of giving to the purchaser separate possession and 
enjoyment of them. |The Revenue Court mentions the further 
bar to its jurisdiction, namely, that more than one half of the 
recorded cosharers had not agreed to the partition. It seems 
clear that the Revenue Court had no jurisdiction under the Regu- 
lation to grant the plaintiff the relief he sought. 





Moreover it is equallyclear, that, underthe provision of clause 
(e) of section 154 of the Regulation, no Civil Court had jurisdic- 
tion if in fact the relief sought was “ an imperfect partition.” I 
have tried in vain to grasp the object for which clause (e) of sec- 
tion 154 was enacted, or to understand the reason why the Civil 
Courts should have been given jurisdiction to deal with certain 
cases of imperfect partition which have apparently nothing in 
substance to distinguish them from ordinary cases of imperfect 
partition. The mere refusal of the Revenue authorities to grant 
perfect partition cannot in any way affect the nature of the relief 
sought in these cases for imperfect partition. 


In the present case the facts amount to this, that if the view 
contended for by the appellants be correct, a person, who has 
purchased a portion of landin the share of any co-sharer of an 
estate and who is kept out of possession of it by amajority of the 
co-sharers, is prevented by the Assam Land and Revenue Regula- 
tion fgom obtaining any relief or’ from enforcing a right which he 
undoubtedly possesses under the ordinary law to possession and 
enjoyment of his own property. Ido not think that this could 
have been the intention of the Legislature, and in my opinion the 
Assam Land and Revenue Regulation does not cover the present 
cage. 


It has however been contended that it is impossible to distin- 
guish the present case from that reported in I.L.R. 23 Calc., 614 
in which it was held that the reliefsought amounted toan imperfect 
partition. The facts of that case are not very fully stated but it 
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would seem that the learned Judges who decided it were of opinion 
that if the relief sought for therein were granted, it would have the 
effect of dividing each of four different estates into different por- 
tions, and they pointout that “the proper course for the plaintiffs was 
to have moved the revenueauthorities for a partition of each of those 
four estates in which they own a certain interest.” It would appear 
that in that case the plaintiffs claimad an exclusive interest in the 
lands which they sought to have divided, and a joint interest with 
the other co-sharers in the rest. It is distinctly stated that the 
other lands of those four estates are not included in this suit, being 
lands in which the parties to this suit are stated to be interested 
jointly with certain other persons not before the Court. That fact 
certainly distinguishes that case from the present, and the learned 
Judges appear to have held that the plaintiff could not claim 
partitionof certainlands ofthe estates without applying for partition 
of all lands in which they were interested. Certainly in that case 
it was not established, as it bas been in the present case, that the 
Revenue authorities had no jurisdiction to grant the plaintiff any 
relief. 

In my opinion the present case is not one for imperfect partition 
atallas defined in the Regulation, and is one which is not covered 
by the Regulation. It appears that the vendor of the plaintiff was 
in exclusive possession of the land claimed, prior to the purchase, 
that the plaintiff after his purchases wasin possession and that he 
was afterwards dispossessed. Under the ordinary law he is 
entitled to have the land, which he purchased, determined and 
separated and possession of it given to him and that is the relief 
which he has sought forin the suit. The Assam Regulation con- 
tains no provision to meet the ericumstances of the present case 
andin my opinion the plaintiff is ;entitled to claim, that the law 
should enforce whatare his legal rights to his puchased property. 
The Lower Courts have granted him a decree to enforce his rights 
andin my opiniontheappellants have failed toprovethatthe decree 
is not in accordance with law. 

I would accordingly dismiss the appeal. : 

(There having been this difference of opinion, the case was 
referred to the Hon'ble Mr. Justice Ghose who delivered the follow- 
ing judgment.] 

Ghose J.—This case has been referred to me under Sec. 575 of 
the Code of Civil Procedure in consequence of a difference of 
opinion between Mr. Justice Rampini and Mr. Justice Brett. 


The suit out of which the appeal arises is a suit for partition by 


metes and bounds, in respect of the plaintiff’s share in two plots of 
54 
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land measuring about 4 kedars in area. The suit has been decreed 
by both the Courts below, and hence this appeal by some of the 
defendants. 


The question in this appeal is whether the Civil Court hasjuris- 
diction to entertain the suit. The facts oub of which this question 
arises are shortly these a 


The plaintiff and his two brothers purchdsed from one Kali 
Kinkar, on the 21st Srabon 1297, one kedarof land out of 4 
kedars comprised in the two plots mentioned, situate in a revenue 
paying estate Fateh Mahomed. It is alleged that the said Kali 
Kinkar was in separate possession of some lands in this area 
of 4 kedars; and he authorized the vendees, the plaintiff 
and his brothers, to take possession of the north-eastern portion 
of the said 4 kedars of land. The plaintiff and his brothers 
attempted to take possession of the said land, but were opposed by 
some of the defendants. They thereupon brought two suits under 
Sec. 9 of the Specific Relief Act, but they were dismissed. Subse- 
quently, they brought a suit(No.9o0f1893) against all theco-sharers 
toestablish theirtitle toand for possession of one kedar of land, and 
in the alternative, for ijmali possession in the said two plots of land. 
The Court which had to deal with that suit seems to have been of 
opinion thatthe plaintiff's vendor was not in separate possession 
of any land, andit made a declaration to the effect that the purchase 
made by the plaintiff and his brothers was valid, and that they 
were entitled by purchase to one kedar of land out of the share of 
Kali Kinkar, by partition. Thereafter, they brought a suit (No. 178 
of 1900) against the other co-sharers for recovery of possession of 1 
kedar out of the 2 plots of 4 kedars, of land, by partition and for 
other reliefs. The Court, followinga decision of this Court in the 
case of Abdul Khaliq Ahmed v. Abdul Khaliq Chowdhry (1), held 
that the suit was barred by the Assam Land and Revenue Regulation. 
The Court, however, found that the plaintiffs obtained possession 
of the land sold tothem,and were dispossessed in the year 1299. 
And it was stated in the judgment thatit was admitted by the defend- 
ants that the plaintiffs’ vendor was in possession of the said land 
until the sale thereof to the plaintiffs. However that may be, the 
Court was of opinion that no partition could be allowed in that suit, 
and that the only relief the plaintiffs were entitled to was a decree 
for joint possession with the other co-sharers; and it determined 
what the extent of the plaintiff's share was in the said two plots of 
land. Some of the defendants appealed against this judgment to 


(1) (1896) I. I. R. 28 ale, 514, 
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the higher Court; and that Court on the 28th August 1901 held 
that the plaintiff should have applied to the Revenue authority for 
partition, and that a suit would only lie intheeventofsuch partition 
being refused. It further held that a decree for joint possession, 
such as the Court of firstinstance had made, could not be made by 
reason of the decision in the previous suit between the parties. The 
result was that the Court simply declared what the plaintiffs’ share 
in the property wasand reversed the decree of the Court of first 
instance in so far as it awarded to them joint possession of the two 
plots ofland. ‘The plaintiff and his brothers then applied to the 
Revenue authority for partition of the said two plots ofland but that 
application was rejected onthe 23rd December 1901 uponthe ground 
that there was no jurisdictionin the Revenue court to effecta partition 
ofaportionof the lands in an estate, and that the majority of the co- 
sharers had not agreed tosuch a partition. Subsequently, the pre- 
sentsuit was brought by the plaintiff for partition of the 4 kedars 
of land in the two ejmali plots by separating the portion which 
would correspond to the share of the plaintiff and his brothers, and 
in the alternative, for separation of the plaintiff's share. Both the 
Courts below, as already stated, have decreed the suit. 


The main ground of this appealisthat thepartition thatissought 
for being an “imperfect partition” within the meaning of Sec. 96 ofthe 
Assam Land dnd Revenue Regulation, thesuit isnot maintainable, 
having regard to the provisions of Sec. 154 clause (e)of the said 
Regulation. Mr. Justice Rampini isof opinion, having in viewthe 
decision of this court in the case reported in I.L.R., 23 Cale. 514 to 
which I have already referred, that the contention raised by the 
appellant is correct and that this is a case of “imperfect partition” 
as contemplated by the Assam Landand Revenue Regulation; while 
Mr. Justice Brett is of a different opinion, it being that the Assam 
Land and Revenue Regulation does not cover the present case, and 
that it is not a case of ‘imperfect partition” at all, as is defined in 
the said Regulation. 


Sec. 96 of the Regulation defines what a “perfect,” andan “im- 
perfect partition” is. Ttsays, “ partitionis either perfect orimperfect. 
Perfect partitionmeans thedivision ofa revenue payingestate into 
two or more such estates, each separately liable for the revenue 
assessed thereon. Imperfect partition means the division of a 
revenue, paying estate into fwo or more portions jointly liable for the 
revenue assessed on the entire estate.” Applying in the first place, 
to the wording of this definition, it seems to methat, when adivision 
is sought to be made of an enttre revenue paying estate into 
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two or more portions, and such portions would, notwithstanding 
such division, continue to be jointly liable for the revenue assessed 
on the entire estate, the partition effected is an ‘imperfect partition,” 
as distinguished from a “perfect partition,” where the entire estate 
being similarly divided into two or more portions, each of such por- 
tions is formed into a sepatate estate, each liable separately for the 
revenue assessed thereupon. In either case, the division must be a 
division of the entire estate, and notof aportionoftheestate. Then, 
looking into some other sections of this Regulation, we find that 
under Secs. 97 and 98, every recorded proprietor of an estate may 
apply for a perfect or imperfect partition, to the revenue authority, 
but that no person shall be entitled to apply fora perfect partition, 
if the result of such perfect partition be to form a separate estate 
liable for an annual amount of revenue less than Rs. 5; and no 
person shall be entitled to apply for an imperfect partition unless 
with the consent of the recorded co-sharers holding in the aggre- 
gate more than one-half of the estate. We then find in Seo. 164 
the following provisions:—‘ Except when otherwise expressly pro- 
vided in this Regulation or in the Rules issued under this Regu- 
lation, no Civil Court shall exercise jurisdiction in any of thefollow- 
ing matters” :—(omitting clauses (a), (b) and (c) which do not bear 
upon the matter now before us)“ (d) claims of persons to perfect 
partition, (e) claims of persons toimperfect partition, exceptin cases 
in which perfect partition could not be claimed, and has been 
refused by the revenue authorities on the ground that the result of 
such partition would be to form a separate estate liable for an annual 
amount of revenue less than Rs. 5.” 


In the present case, the claim ig not for a perfect partition, and 
we do not know whether a perfect partition could be claimed by 
the plaintiff in this case from the Revenue authority; but at any 
rate, the application for partition that was made, was not refused 
by the Revenue authority on the ground stated in clause (e); the 
question however, is whether this isa claim for “ imperfect parti- 
tion,” as defined in the Regulation. If it is not, then under Sec. 
11 of the Code of the Civil Procedure, the Civil Court would have 
jurisdiction to entertain the suit, there being nothing in the 
Regulation barring the cognisance of such a suit. 


I observethat Mr. Justice Rampiniin the earlier portion of his 
judgment remarks :—“ thepresent case would, at first sight, appear 
not to be a case of imperfect partition because it does not relate to 
the division of a revenue paying estate butto the partition of two 
plots ofland and in which the revenue is not to be divided or in 
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any way affected.” But later on, he seems to have been pressed 
by the decision of this Court in the case of Abdul Khaliq Ahmed 
v. Abdul Khaliq Chowdhury (1), and, being of opinion that the 
facts of that case are similar to those of the present case, he 
holds that the rule of law laid down therein should be followed. 


Turning, however, to the facts of the case in I. L. R. 28 Calc. 
514, I find that there are distinguishing features between that case 
and the present case. The partition there applied for was of certain 
specified lands in 4 different estates, to which the parties were 
jointly entitled, the other lands in the estate being also lands to 
which the parties were also jointly entitled, but with certain other 
persons not before the Court, and the question being raised 
whether the partitionsuch as was claimed—it being not a partition 
ofthe entire estate in which the parties were all jointly interested— 
could be allowed, the learned Judges held that it could not be 
allowed, they being of opinion thatthe proper course for the plaintiff 
was to have movedthe Revenueauthorities fora partitionofeach of 
the 4 estates in which they owned a certaininterest, which I under- 
stand to mean a joint interest. Nodoubt,in coming to this decision, 
they reffered to the definition of “imperfect partition ” as givenin 
the Regulation,’ and what might be the effect of the partition as 
claimed if it were allowed, and made certain observations which 
favourthe contentionof the appellant inthis case. But theseobser- 
vations should be read with reference tothe facts of the particular 
case then before them. In the present cage, it does not appear that 
the plaintiff's vendor was enitledto any joint interest in the lands 
of the estate, other than the 4 kedars of land; butat any rate, so 
far as the plaintiff is concerned, bis interest is confined to a share 
in the 4 kedars of land, and if*the plaintiff has no joint interest in 
the other lands of the estate, and the plaintiff's vendor and some 
of the co-sharer defendants held between themselves the 4 kedars 
separately, as I gather {rom the judgment of the Munsiff in suit 
No. 178 of 1900, there is nothing to prevent the plaintiff from 
instituting a suit in the Civil Court for partition of the said 4 
kedars of land, without asking for a partition of the other lands 
of the estate. And it seems to me that the partition such as the 
plaintiff seeks for could not have the effect of dividing the estate 
into two or more portions jointly liable for the revenue assessed 
on the entire estate, as stated in Sec. 96 of the Regulation. 


As clearly observed, the expression “imperfect partition,” as 
defined in the Regulation, is only referable to adivision of the egtsre 


(1) (1896) I. L. R. 28 Cale. 614. 
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estate, and not to a specified portion thereof ; and if it be so, it is 
obvious that, as expressed by Mr. Justice Brett, the present case is 
not covered by the Assam Land and Revenue Regulation. Had it 
not been for that Regulation, there could not be any doubt thatthe 
plaintiff would be entitledto maintain asuit for partition such as he 
has brought. It is clear that the Revenue authorities had no juris- 
diction under the Regulation to grant the relief which the plaintiff 
asks for; and I cannot persuade myself to hold thatthe Legislature in- 
tended that the plaintiff should have norelief even in the Civil Court. 

The learned Vakil for the appellant has raised before me a 
question, which does not seem to have been raised either in the 
Courts below or before the learned Judges who originally tried this 
appeal, that being one of res judicata, his argument is that, by 
reason of the judgment of the Court in suit No. 178 of 1900, this 
suit for partition is barred. I do not think that, at this late stage of 
the proceedings, this contention ought to be entertained. It will 
however, be observed that thelower appellate Court in that very suit 
distinctly expressed the opinion thatthe plaintiff should haveapplied 
to the Revenue authorities for a partition and that, in the event of 
their refusal toallowsuch partition, a civil suit would lie. It was in 
accordance with the opinion thus expressed that the plaintiff did go 
to the Revenue authorities for a partition, but such partition was 
refused; and subsequently he brought the present suit. 

For thesereasons, lagree with Mr. Justice Brettin the conclusion 
that he has arrived at; the result being thatthisappeal is dismissed. 


Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Henderson and Mr. Justice Geidt. 


BANWARI LAL MUKHOPADHYA AND ANOTHER 
v. 
HRIDAY OHAKRAVARTI AND OTHERS.” 

Code of Oriminal Procedure (Act V of 1898), Sec. 145, aub-sec. 1—Order, 
formal, nder Sub-Sec. 1, if necessary absolutely— Jurisdiction—Arbiirators, 
decision of question as to actual possession by —Delegation tf legal. 

The making of a formal order under sub-sec. 1 of the Seo. 145, Codeaf 
Criminal Procedure is absolutely necessary to the initiation of proceedings 
under the section, and an cmission to make such an order and to draw~upa 
proceeding under the sub-section, is a question of jurisdiction which renders 
all the proceedings invalid. 

Sembls. Sec. 146 Cr. P. Code does not contemplate that the question as to 
who is in actual possession should be delegated, even by consent of parties, 


B. L. C. 





* Oriminal Revision No. 1281 of 1904 against an order of J. Lang, Esq., 
Deputy Commissioner, Manbhum, dated the 26th August 1904. 


ne, 
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to arbitrators. The section directs the Magistrate himself to receive the 
evidence adduced by the parties andon a consideration thercof to come to a 
decision. 


Application by the Second party to a Proceeding under 
Sec. 145 Cr. P. Code. 


Proceedings under Sec. 145 Cr. P. Code. 

The material facts appear sufficiently from the judgment. 
Babu Jyott Prasad Sarbadhikari for the Petitioner. 
Babu Digambar Chatterjee for the Opposite party. 

The judgment of the Court was delivered by. 


Henderson J.—In this case it appears that the Police reported 
that there was a dispute with regard to certain lands anda breach 
of the peace was likely to take place, upon which proceedings were 
taken against both parties on the 28th June 1904 under Sec. 107 
Cr. P. C. Subsequently the pleaders for both parties appeared and 
contended that the proceedings should have been taken under 
Sec. 145 Cr. P. C. and the question of actual possession decided. 
Accordingly the case was adjourned until the 30th july in order 
that the parties might adduce evidence with regard to their res- 
pective claims to possession. 


On the 17th of August, however after a certain amount of evi- 
dence had been recorded, the matter was on the joint petition of 
both parties referred to arbitration but on the following day the 
Second party, the petitioners, made an application to the Court 
to cancel the reference to arbitration. 


They stated that their® witnesses had been threatened and 
they feared that they would not dare to give evidence for fear of 
the amlas of the zemindar of Manbazar who were looking after 
the case on the other side. 


The Magistrate refused to withdraw the case from arbitrators. 


The arbitrators having made an award on the 21st “August 
finding that the first party was actually in possession, the Magis- 
trate on the 26th of August passed an order in which, after stat- 
ing that he had considered the effect of the evidence, he found 
that the first party was in actual possession, and he went on to 
state that the arbitrators to whom the parties had referred their 
dispute, have made an award in support of that finding. 


It appears that when the application was made by the pleaders 
that the matter might be dealt with under Seg. 145, no proceeding 
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Onraiiwan was drawn up under subsection 1 of that section. But from that 
1905 point, it would seem that the proceedings were treated as if they 
= were being had under Sec. 145. + 

Banwari Lal g 
Mukhopadhya It has been contended before us that inasmuch as no proceed- 


5. ; , 
Hriday Chakravarti. ing under subsection 1 of Sec. 145 was drawn up, all subsequent 


ss proceedings were without jurisdiction. 
Henderson d. 





It has been held in a number of cases that the making of a 
formal order under Sub-sec. 1 is absolutely necessary to the initiat- 
ing of proceedings under this chapter. 


The question is one of jurisdiction and we are of opinion that 
the objection taken is a valid one. 


Apart from this, although it may not perhaps be a question of 
jurisdiction, we think that the Magistrate would have exercised a 
wisor discretion if apon the application made by the Second party 
to withdraw from the arbitration, he had cancelled the reference. 
The procedure laid down by the section apparently does not con- 
template that the question as to who is in actual possassion should 
be delegated, even by consent of the parties, to arbitrators. The 
section directs the Magistrate himself to receive the evidence pro- 
duced by the parties and on a consideration thereof to come toa 
decision. Upon the first ground mantionsd by us, tha Rulo must 
be made absolute and the order set aside. 


HE. P.C. ; M. N. M. Rule made absolute. 


Before Mr. Justice Geidt and Mr. Justice Mookerjee. 
NUNDO GOPAL CHATTERJEE. 


ve’ 
KUSUM KUMAR BANERJEE.* 
RIMINA Code of Criminal Procedure (Act V of 1898) Sec. 188—Public nuisdnea, 
Gia abatement of —Magisirate, jurisdiction of—Bona fide claim of right—Jtrisdic- 
1904. tion, ouster of—Decision as to the bonafides of claim, if necessary—Right of 


way, obstruction to. 
November 30 abs i 


—_—— It does not follow that, because the land over which a right of way is 
claimed, belongs tə particular person that, therefore, that person must 
neceasarily be acting bonafide when he denies that there isa way over his 
land. 


The question of bonafides of a claim is a matter of fact which has to be 
enquired into like any other question of faot, 


When, however, there is infact a bonafide claim of rightin acasein which 
a person is required to remove a nuisance, the Magistrate’s jurisdiction is 


L Criminal Revision No. 780 of 1904, against an ordar of Babu Gopal Chan- 
dra Mukherjee, Deputy Magistrate of Alipur, dated the 8rd of May 1904. 
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ousted and he has no powor to make an order uuder Sec. 183 of the Code of 
Criminal Procedure. 


‘Application by Nundo Gopal Chatterjee, against whom 
an order was made under Secs. 1338 and 137 Cr. P. Code, 
calling upon him to remove an obstruction, a fence put up 
by him on a road. 


The facts of the cage are shortly as follows:— 


On the 14th April 1904, the Police on the complaint of one 
Kusum Kumar Banerjee made a raport that a passage to a public 
ghat used by four or five hundred women had been fenced by the 
Petitioner so as to prevent people having access to the water. 
Thereupon the Joint Magistrate of Alipore drew up a proceeding 
under Sec. 183 Cr. P. Code and issued a notice on the petitioner to 
shew cause why the obstruction complained of should not be 
removed, and then made over the case to the Deputy Magistrate, 
who held that the gbat was a public one, and directed the removal 
of the obstruction and made the conditional order under Sec., 133 
Cr. P. Code absolute under Sec. 187 of the Code. 


Babu atulya Charan Bose for the Petitioner. 


Babus. Dasarathi Sanyal and Amarendra Nath Bose for the 
opposite party. 


The Judgment of the Court was delivered by 


Geidt J —This is a Rulecalling upon the District Magistrate to 
show cause why the order of the Deputy Magistrate directing the 
petitioner to remove the obstruction from a ghat should not be set 
aside on the ground that thére twas a bona fide dispute as to the 
existence of a publicroad, the tank and land being admittedly in the 
possession of the petitioner and that consequently, the Magistrate 
had no jurisdiction in the matter. A copy of the Rule was also 
served on the person at whose instince the order was made and the 
matter has been argued bafore us by the pleaders of both parties. 
The Deputy Magistrate has found thatthe ghat whichis the subject 
of these proceedings is a public ghat used by four or five hundred 
men and women, that the tank is the only fresh water tank in the 
village and that the villagers have, forthe last 40 or 50 years been, 
using the tank, there boing two ghats, one on each side of the 
tank, one of these ghats being used by the men and the other by 
. the females. 

It is on this latter ghat that the petitioner has placed a fence 


so as to prevent people having access to the water, 
áa 
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It is contended by the learned ple&der who appears for the 
petitioner that the Magistrate's jurisdiction has been ousted by 
reason ofthe circumstance that the petitioner mades, bonafide claim 
that there was noright of way ; andin support of tlre bonafides of his 
clients claim’ he points to the fact that the person at whose instance 
these proceedings weré'taken, has admitted that the land on which 
the obstruction hag been placed, isthe petitioner's land. He accord- 
dingly ‘argues that-in this state ‘of thingsthere can be no boubt as 


“to the bonafides of the petitioner’ s claim. 


< With this argument, we are not. able us agree. It does ist 
follow that, because the land over which a right of way is: claimed, 


` belongs -to any particular person that, therefore, that person must 


necessarily be acting bonafide when he denies that there'isa right 
of way over his land. The , bonafides.or not of the ‘petitioner's 
denial ‘is a matter of fact which has to be enquired into like any 
other question of fact. With the proposition laid down by thelearned 


"‘pleader for the petitioner that when there is a bonafide claim of 


right ina case like thig, the’ Magistrate’ 5 jurisdiction i is ousted an | 
hehas no power to make an order. under Sec. 133, wearein bhor ough 


‘agreement; we have only to onsider. whether there has been any 


decision on the question: of the bonafides ‘ot the petitioner’ s claim. 


We think that the ‘finding , towards the end of the Deputy 
Magistrate's judgment is a clear, indication on hig part as to the 
bonafides of the petitioner s claim; for he says that the obstruction 


- has been placed on his ghat i in consequenedot the petitioner Having 


an enmity with certain persons who have been called” on behalf of 


“‘thecomplainant including the complainant. Thisisin effect a finding 


that “the petitioner's action was* not a bonafide assertion of his 


` clajm, bub an attempt to cause inconvenience and -antioyance, to 
i persons with’ ‘whoth hewa at enmity. $ , K 


We are: accordingly of opinion that wo ‘should not intonsa with 
the Depuby Ag 5 order Aoa this Bile is _ accordingly dis- 
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„ one to aéoount to the other. 


nature, 1b 1800 valid Objection that jhe use is consumption al it is no: fault 
_of the tenant phat ji ja not more endurabls— he tenant that iiis nok more endurable, The taking of ore from a mine 
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APPELLATE GIVIL. 
Before Mr. Justice Harington and, Mr. Justice Mookerjée. A 
SE E MOHESH NARAIN l 
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NAWBUT PATHAK AND OÍBERS. z y 





1905 


` “angan” 
March, 80, 81; . 
. April 3, 18. 


Quarry—Quarrying stones in a hill _—Co-sharer, ank of, againgt a lessee of ; 


` joint property under other co-g/arers—QOo-tentsnt, rights of, to pccupy and use 
quarries or mines—Account, surt for, if ang when maintainable—Injunction— 
Damages—Co-tenant, right ‘of, to grant Ticanse to stranger to wark mines or 
quarries and remove. Para Waste E or exclusion—. 
Prespass—Trover. ' 


Per Mex kerj jee J.—In the case of immoteable property jointly owaed, each 
co-owner is; in theory, interested in every infinitesimal portion of the subject- 
matter, and each has the right, irrespeotive of the quantity of his interest, to 
be in ‘possession of- Jovery part and parcel of'the property, jointly with the - 
dthers ; but it does ndt follow that every use of joint-property by one co-owner 
renders hiin liable to aa aobion, for account to, the other, even though the use 
is perfectly logitintiate and does not constitugs en invasion of the rights of the 
00- shaver 4 if there is no assertion of hostile title, no exclusion or ouster; an 
action of pjeatment cannot lie ; if there isho destruction of the property, no 
conversion, an action of trover is not the appropriate means of redress ; nor 
does an-astion of account lie unless iv ih alleged and proved that the co-tenant 
has received more tha On, 


i a ‘the only mode in which they may ‘be l 
profitably used is to take from them valuable.ores, and if this is done properly] _ 







eee a SRN 
7.998; co-tenant, so a8 not to intarfa j 







= ong as an estate 


` is rathersthe use than the destruction of’ the: estate, the result of the tenant's a 


Jabour and capital, are in the naturg af prédeeda or ‘profits, ana the partial 


‘exhaustion i is but the incide tal oat uenos of the use; ec, SB 


A tenant in: Zoommon! ‘cannot be held liable to His co-tenante- for damages 
for use and occupation ‘ot the,joint Dispos there has been raste or 
 anrouster of his co-tenants. , j 

* When the tenant inpossession has prevented his co-tenants from obtaining 
from the premises such profits ag ‘they were capable of yielding, or has taken 
possession of the whole ‘and nsed, them as his. own, and, thereby, made a 
-profit, he muat account, either for the fair rental value of the profits, or be 
liable for mesne profits; “for one tenant is bound to account to another only 
as his bailiff, ubder dontraot express. oF implied o. : 
2, Appeal from Origifial Decree, % Speso, against the decision of 


W- E- Thonison Eag Bý shipdinsta, be Pajrànhal dated | the 13th June, 1901, 
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IL Where one ana oofamon. occupies the joint property, ‘without any 

assertion of hostile or exclusive title ov his part, and. without claim on the 

1905 part of his co-tenants to be, aimitted into possession, he i is undef no eee 
Mohesh Narain to account, for he has.a right’ to such occupancy. . - S 


Nawb ut Pathak "Henderson y. Eason (1) Jacobs v. Seward (2), Kean v. Connally (3) Moord 
r v. Oakland Quicksilver Mining Company (4),. Irwin v. Cant (5), Le barron“ 


v. 7. Babcock {6), referred to and followed. í a m ; ae 


. ~ Murray v. Haverty (7), Job v: Botton d 8) and glad v. "Ram ‘Ghand (9) od 
’ ni distinguished. ' a 


Lachmeswa? v Manwar (10) Baivanirav v. ' Qanpatia un, ežplaïņod and 
referred to. ə, if ; 


Per "Harrington J==One 67-tenayt sannio? nani against "another, in’ a 
trespass unless thare has been an aotual, ouster ; he cannot bring trover, unless 
there „has been ardestruction of the common property ; he cannot ‘call, for ari 6 
account unless ayder some express or implied’ contract. — oes Hae 


i . The propef and legitimate usé.of a hill is-to- quatey-stono. iait, ‚A co* 

‘i co tenant, by using the Gninoh proparty, the hill, in thé way in which ‘it is 
> proper to use ib, canndt be sued.in trovar:even if he Shonta -have got more 

- than his share from the hill. v 


Jacobs v. Seward (2), referred to. ty T , i tn ae 


A 


} ae i Every ` “piece of dòne. is is not, aftr. sovoracice, the: joint Property of * 
mete x all the co-sharers; a co -sharor is-eatitled to“all ths profits which his own . 

i enterprise and industry enable him tp get. from the joint propersy if he leaves 

it open to the other? co- sharers by a similar- exorcise df industry and enter, , 

prise to appropriate to themselyes profits fromm’ ‘the joint’ propery not Joss than 


> ` their undivided share of the whole, 0T a g 
, J “Henderson v. Eason (1), teqred $ to. : ait 
ae aS E "Appell by. the plaititiff.. ia a 
~ ws Suit for acount, injunction’ and damages for: cutting and e 


te 


guaxring away. atone from a hill called Tinpahar i in Rajmehal, the . 
j joint property of. the, pisintift ‘and the défendant Ist’ party, &', 





Da lessee under the plaintiff 8 c0- -sharers, ` tbe _dvfendants . and 
i party. t . x ue Han 
3 The facts of the ee and the. arguments appear tally ‘from 
. toe the judgments. ae ` C 
oe : Babus’ Saligranit Singh, Raghu Nandan Prasad and Makhan 
i arug "Lal, for the Appellant. > $ 
$ ` © Dr. Rashbshary Ghose and Babu Nalin Ranjan Daite c or 
the Respondents.) AJ: f 
“(1) (1851) iT Q. B. (701):* (7) (1878) 70 Titi iois. 820. ~ 
2" (2) (1872) L. R. 6H. D. 464. ` (3) (1875) D. R. 20 Eq. 84. >. 
(8) (1878) 95 Minn. 222; 83 Am. Rep. “458. (9)- (1890) I. L. R. 18 Calc. 10. 
n (4) (1893) 6f Calif, 13t; t9 Am. Rep 685. (10) (1891) I. L. R. 19 Calo, 253. 
(5) (  ) 24 Peon. 162. . ~ (i1) (1888) I. L. R, 7 Bor, 336, & 
(6) (1890) 192 New York 153 ; a St. Bep, 488, i 
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The following judgments wey @ delivered : — Crviz 
Harington J. -Th question arising in this appeal relates to’ 1905 


the rights‘of:a co-sharer against a & persón, who holds @lgase under .  Mohesh Narain 
ptherco- sharers Having refused to join in granting the lease, 


can he enforce any: rights, against the lessee under the other ——— 
co- -sharers.i in respect: of ‘the’ uger of. -the-joint-property 2 ot Xie April, 18. 


. The ‘appéal i is filéd | bya hesh, éne ofthe plaintiffs in the Court 
. below,’ “ApQiiKt a i decision c of the Sub- J udge, awarding him royalty 
_to the extent of & on all materials removed by the defendant 
Nawhbat® from the. Tinpahar ` quarries, there. is also a cross objec- « 
tiqn filed on . behalf of Nawbat who.contends that he is 3 not liable to. 
render an account to the plajntiff or ‘to pay. royalty Oh théat stone gotten. 


-7 ~The plaintiff "Was one of the joint owners of an estate witen c 
: comprised: the hilb know?'as Tinpahar hill in which the defendant 


‘ worked a quarry. EIRA beg aE -3 


= Atone time Nawbat hadihela & ieuo from all the joint owners 
. which, had expired’ ‘before suit, There «hdd—been a. quarrel with 
Mohbesh,'and the result of, an extremely complicated series “of 
transactions was that at thectime the suit was-broight Nawhbat- 
was, as the learned Sub- J udge. has found, a lessee undef half the’ À 
proprietors, Mohesh who’ with his £0- -plaintiffs represented a six. at i 
annas share, 4.8. 4. 8. 2 annas , ancestral share ' of himself eand the’ 
` minor plaintiffs, ‘and four annas,. acquired under aleasefrom a four `, 
- anna co-sharer, having declijied toj join in the lease to Nawbat. This 
unnecessary to disouss‘the respective | titles of Mohesh and N awbat | 
Becatise ‘the’ Sub- Judge’ 8 finding ` is not Guestioned onyhis point. ; 


. Be ae 


” Mohesh gave Naw bat otite not to quarry stones on Pinpahae x 
hill. Nawbat under his léase ftom the other proprietors claimed a 


.&@ Tight to quarty- there, | and declined to comply withthe notice, 


v. 
Nawbut Pathak. 


. 


“ 


ù The result was that the’ ‘present’ suit was brought and the plain- 

| tiffs alleging that the stones: cut and quarried wore the undivided ` *. 

. property of themselves and the second party ‘defendants amongst | 

| whom are the defendant Nawbat’s: lessors, claimed.an account 

r against ‘the first party defendant Nawbat of all the stones quarried 
and carried away from¢Tinpahar bill, an injunction and Gemiages: 


The learned J udge was of opinion that the plaintiff was oa 

tled to'an account and having found what the ‘prevailing rate of 

\ royalty for stone was, directed thedetəndant to render an account 

of the stones and to pay ‘tothe plant se te: of the“ royalty alet 
lated at the prevailing rates. aE P 3 
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Orit For the purposes of thiscase thelessee must beregarded as being 
1908 . in precisely the same position as his lessors, if therefore Mohesh 


——~ 


Mohesh Narain was entitled to damages or an injunction against his co-sharers or 


. v. to call on them to render him an account of the stone gotten, 

Nawbut Pathak. . then he is entitled to enforce those rights against the lessee ; if 
Harington J. on the other hand that which has been done by the lessee would, 

B if dbne by the co-sharers, have given Mohesh no. right of action, 
against them, then he can have no rights as against the lessee.” 


s On behalf of the plaintiff appellanti itis contended that Mohesh 
XÑ i shad one undivided six Baas share ofthe stone in the quarry and 
yy is therefore entitled to have an account taken as was done in Job ' 
La v. Potton (1), of the profits of the stone gotten and payment over 
> his 6 annas share. On the otber band, it is contended by the defend; 
ang respondent, that there is ample room on the hill for ‘ 
‘Mohesh to get stones if he so wishes, and that inasmuch as the 
lesses-has not quarried any thing, approaching a 10 annas 
- share of the stone, there is ample remaining to Satisfy Mohesh’s 
-6 annas share if he will-only take it. 


Y. The case of Job v. Potton (1) relied on by the appellant is of 
. rather a peculiar nature ; in that case thé lessee of two undivided 
third shares worked coal from a mine belonging to. 3_ co-owners, 

` He agreed with the two co-owners who were his lessors to Di pay.a 

> royalty, gnd having got coal he accounted to his lessoré for royalty 
calculated on $rds of theamount ofcoal which he got, and he keptin 

‘hand a sum equivalent to the royalty on one-third of thecoal which 

.. be got,and that sum he set apart for the third co-owner who had not 

joined i in ‘gfanting a lease, and he left unworked in the mine an 
amount equivalent to that third co-owner’s one-third of the coal. In 

Y a suit by the third co-owner it was held by Bacon V.O. that 
although the lessee had acted within his strictrights he was liable 

` to vender an account to the plaintiff of $rd of the value of all the 
‘coal brought to the, pit’s mete less the cost of bringing it there. 


» 
2 


This decision turned on the principle enunpiated in the St. 4 
- Anne on 16, section 27, by which it is enacted that one joint fenant 


i or tenant-in-common shall have an action of account against the.” 
~ -\ other as bailiff for receiving more than comes to his just share. ° 
i It was not the defendant’s case that he had only taken the §rds 
of the.coal which he was entitled to take under his lease and had. 


left in the mine $rd to be gotten by the plaintiff. Had that been 
NN hiscasehe-must have accounted to his lessorstor a royalty calculat- A 


-e i 
i (1) (1875) L. R. 20 Eq. 84. 
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ed on all the coal which he brought to the pit’s mouth. By account- Civi 

ing to them før $rds only of the royalty on all the coal mined, and 1905 

by séttingayide4rd of theroyalty forthe plaintiff, thelessee admitted Möhesk Narain 
. that he had\received more than $rd just share „⁄ ù: 

under his 1 and therefore under the Statute of Anne he was. Nawbut Pathak. 

held liable to accdrnt. Harington J. 


Inthe present case the denln does not admit that he has 


received more than his justshare, so evenif the principle enunciated 
in the-Statute of Anne could” BE apeli ed in this country- ther CABO, 
would not be onali r aaeeea abe | ov 
hag Takan no Titre-efthe profits of the hill than he is entitled to |: 
take under his lease. ee ee ere oe 
In the present case on what does the plaintiff base his claim ? 
He cannot succeed in trespass because there has been no actual’ 
ouster: he cannot bring trover because there has been no destruc- © -~ 
tion of the common property. The proper and legitimate use of ` Ta 
the hill is to quarry stone onit. Having used the common property s Pail 
in the way in which it is proper to use it, no action in trover willlie, |A 
even if the lessee should have got more than his share from the 
hill. Iam unable to see how he can call for an account unless 


under some express or implied contract: and for such contract 
there was no consideration.\/ ` 


If the quarry proved an unprofitable investment the plaintiff \ „~ 
says he could not have been called on to share the expense of 
quarrying the stone. / 


To affirm the proposition that the plaintiff was entitled to an l 


‘ account would be to say that one of several co-sharers might 
stand by and refuse to cut stone on the joint hill because it might we 
prove that the stone would not cover, when sold, the cost of cutt- 
ing but he might see his co-sharer invest his capital in using the 
joint property in a legitimate way, and say “ I will not help to 
bear your losses‘ if the quarry does not pay but I will have a pro 
portion of your profits if your enterprise proves profitablé.”’ 


I cannot see how such a position can be supported unless the 
co-sharer has aright to restrain his co-sharerfrom taking the stone, pee aie 
or has a cause of action against him in trespass or trover in which f 
tase it might be said that a forbearance to enforce those rights 
formed a consideration for promise to account for the profits. 
But he has no right of action in trover or trespass or to an injunc- 
tion: (see Jacobs v. Seward( (1). 


(1) (1872) L. R. 5 H. L. 464. 
; ane” 


( 
\ 


\ 
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Oly I am not prepared to assent to the proposition ‘that every piece 
1905 #/ of stone is after severance the joint property of all the co-sharers. 
Ter } I think that Nawbat is entitled to all the profits which his own 


Mohesh Narai joi 
ohesh Narain enterprise anjindustry enable him to get from the joint property 


v. 
Nawbut Pathak, Jas he has left it open to the other co-sharers by similar exercise 
Harington J. x IN} industry and enterprise to appropriate to themselves profits troi 


— the joint property not less than their undivided share of the whole». 


\ i In Henderson v. Eason (1), it was held that a co-tenant was 
not to be held to have received more than his share under the 
Statute of Anne, because he had received by employing on the 
joint property his own capital and industry, the whole of the pro- 

fits; it does not follow therefore, that Nawbat has received more 

[i than bis share of the joint property because he has appropriated 
to himself all the stone which by his own industry and apita he 
has taken from the joint property. 


In my opinion Mohesh has no right. to damages or to an 
account against Nawbat. He has not been ousted from the joint 
property nor has the joint property been destroyed. Mohesh can 
quarry stones for himself and so obtain his share of the joint 
property. 

There is no implied contract, to account to Mohesh fora share 


of the stone quarried for that must rest on the proposition that an 
undivided six annas share of the stone was quarried for Mohesh’s 


benefit ab his implied request. If that were sa, ther t be an 


: 


ene ny Mr E TM Pee TAUS 
implied promise by Mohesh to pay for the cost of quarrying his 


' @ annas share, whether the quarrying is a paying concern or 


as It is Mahesh’s case that he ig under-no sue ability 


The judgment and decree of the Sub- -Judge in favour of the 
plaintiff must be set aside and the suit dismissed. `, The judgment 
in favour of the defendant on his claim for Rs. 178 as against the 
plaintiff has not been questioned and must stand. 


A large portion of the paper-book i. e. from pages 75- 956 3 is 
unnecessary and the cost of that i is not allowed. 


We assess the hearing fee at Rs. 300. 


Mookerjee J.—I agree with my learned brother that the decree 
made by the Subordinate Judge is erroneous aud must be reversed, 

The facts which have given rise to the litigation out of which 
the present appeal arises, in so far as they are necessary for the 
decision of the principal question argued before us, do not admit of 
any reasonable doubt or dispute. The plaintiff appellant and the 


(1) (1851) 17 Q. B. 701, 
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with the others in case tho use proves profitable, or the non-assent- 
ing co-tenants must either joinin the miningoporations, or submit 
to use by the others which will consume or destroy a part of the pro- 
porty. As a mine already opened must have been intended to be 
used, and in its use to be finally mined out, and as the co-tenants 
must have acquired their interests in contemplation of and subject 
to this use, and as such co-tenantis generally entitled tosuch use 
of the common property as is consistent with its character and cir- 
cumstances, the better ruleseems to bethatifsome of the co-tenants 


choose not to enter upon and work the mine, they can neither enj oin 


tho others from so doing, nor compel to account after having so 
done.” The learned Vakil for the appellant, on the other hand, has 


contended thatoneof the co-tenants of a mineorquarry cannot } 


grant a valid licenseto a stranger to enter and work the same and i 


remove the materials, thatthe exercise of such right is an inva- 
sion ofthe rights ofthe non-assenting co-tenants, and, that the 
licensee is liable to account for and pay the proportionate price of all 
coal orstoneremoved by him; in supportof this proposition, reliance 
is placed upon-the-case_of Job. v.. Potton (1)In--my opinion, the 
position taken upby the appellant cannot be successfully maintained 
upon the principles which regulate the enjoyment of joint property, 
nor is itin reality supported by the case referred to, which, although 
it may at first sight seem to favour the contention, will be found on 
closer examination, to be distinguishable by reason of one circums- 
tance which completely differentiates it from the case now before 
me. In that case, the plaintiff, a tenant-in-common of a coal mine, 
had notice of a negotiation, which was followed by a lease for three 
years (in which he did not join) by histwo co-tenants, in December 
1865, of two undivided thirfls of the coal with license to work the 
same. Under this license some coal, but considerably less than two- 
thirds of the whole, was raised,and one-third ofthe royalty was kept 


uw 


by the licensee for the plaintiff. A negotiation for a further license ` 


wason foot, when in October 1872, the plaintiff fileda billagainst his 
co-tenants and the licensee, prayingfor an enquiry as tothe value of 
the coals raised, and an account against all the defendants as tres- 
passers, for aninjunction and receiver, and for damages. Mean- 
while, the co-tenants of the plaintiff instituted a suit, against him for 
partition, and, a decree for partition of the estate had already been 
made, when the plaintiff’s suit came on for hearing in 1875. It fur- 
therappears that in the partition suit, the plaintiff had notasked the 
Courtto take into consideration the fact that two of the co-owners, 


(1) (1875) L. R. 20 Eq. 84. 
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through their licensee, had carried way & part of the inheritance, 
and, the partition had been -effected on the assumption that the 
three co-owners were entitled in equal, shares to the residue of the 
coal. Under these circumstances, Sir James Bacon, V.C., held that_ 
it was not destructive waste for a tenant-in-commonof a coal mine 
to get orto license another to get, the coals, if the working tenant 
does not apprepriate to himself more than his share of the proceeds, 
that the working in this casedid not consequently amount to & tres- 
pass, and the plaintiff, electing todismiss the bill as against his co- 
tenants, was eutitled to a decree against the licensee for an account 
of the valueat the pit’s mouth of the coal raised, less costs of getting 
and raising, aud for paymentof one-third to plaintif. It is obvious 
thatany other decree might have led to manifest injustice. Relief 
might have been refused to the plaintiff on one of two grounds, namely, 
that he might ask for a partition and accounts as against his co- 
tenants or that he was at perfect liberty to work the mine on his 
Own account gase enough of coal had been left untouched to correspond 
to his ; proportionate share i inthe undivided property. Neither alter- 
native however, wasadmissibleunder the circumstances;not thefirst, 
because the co-tenants ofthe plaintiff had already called for a par- 
tionanda division had been effected without any allowance made for 
the fact that two of the co-ownershad carried away a part of thein- 
heritance;nor thesecond, because from the dateof the partitiondecree 
the estate had ceaséd to be joint property and must be considered 
to havebeen divided into three parts, one of which alone belonged to 
the plaintiff. The decree in the partition suit did, therefore, intro- 
duce an element of disturbance, tho existence of which could not be 
ignored, and, if the suit-had been dismissed, the plaintiff would have 
been left without a remedy,which would have been neither just nor 
necessary. am unable to hold, therefore, that SirJames Bacon 
intended to lay down’ as broad proposition of law that if one of 
two co-tenants of a mins, worksit; reasonably and properly, without 
the consent of the other, but at thesame time without any assertion 
of hostile title, and does not take more than his legitimate share of 
the whole property, he is still liable to render an account to his co- 
owner,” Such a position as this seems to me not only indefensible, 
on principle, but opposed to authorities to which I shall presently 
refer, and, alsoinconsistent with observations contained in thejudg- 
ment of the learned Vice-Chancellor himself. For instance, in one 
portion of his judgment, he observes as follows: ” No authority 
has been referred to and I believe that none can be found tosay that 
the rights of tenants-in-common in a mine, are not as extensive as 
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can be suggested forsach of those tenants to do what he wills with 


the undivided propexty, provided always that he does not take more . 


than his share. The Statute of Anne (4‘Anne, c. 16, Sec. 27) has 
recognized that principle, and every decision which I know of has 
adopted it as a principle. What difference is there between a tree 
growing, which the Court refuses to prevent a tenant-in-common 
from cutting at his pleasure, although it is a part of the inheritance, 
and a tree which by some operationof nature has become carbonised 
and turned into cannel coal? How is a tenant-in-common to enjoy 
his share, if that is the right expression, of the common property in 
a coal mine, if he is Tot åt liberty to dig and carry away the coal?. 
The only restriction upon him is that he must hot appropriate to! 
himself more than his share.” Now, the Statute of Anne to which 
reference i is made in this passage, expressly limits actions ofaccount 
by “ one joint tenant or tenant-in-common against anothor, to cases 
in which “the latter had as bailiff received more than came to 
his just share or proportion,” and, it appears to me that but for 
the special circumstance of the partition deeree, the defendant 
would not have been mide liable to account to the plaintiff, as he 
had taken considerably less than two-thirds of the entire coal and 
had left enough for the plaintiff to work upon. Indeed, the licensee 
defendant, upon his own admission that he had reserved a pro- 
portionate share of the royalty had, in substance, admitted his 
liability to account, and, the only question which, in reality, re- 
quired the decision of the Court, was as to the principle upon 


which the plaintiff's dues were to be calculated. I must hold 
accordingly that thecase_ofJeb v. Potton (1) cannot rightly’ be 


regarded as an authority in support of the broad proposition which 
the learned vakil for the appellant invites us to accept, but where 
the liability to account has been established, the rule embodied in 
it may be applied to assess the amount of damages. 


The view of the rights and liabilities of co-tenants which I 
have indicated, appears to me to be well-founded on principle. It 
is perfectly true that in the case of immoveable property’ jointly 
owned, each co-owner isin theory interested in every infinitesimal 
portion of the subject matter, and each has the right, irrespective 
of the quantity of his interest, to bein possession of every part 
and parce} of the property, jointly with the other, or in the language 
of Lord Coke, “ their occupation is undivided, and neither of them 
knoweth his part in several” (Co. Litt. Sec. 292). But it does not 
follow that every use of joint property by one co-owner renders 


(1) (1875) L. R. 20 Eq. 84. 
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him liable to an action for account to the othey, even though theuse 
is perfectly legitimate and does not constituteaminvasion of therights 
of the co-sharer. If there is noassertion of hostile title, no exclusion 
or ouster, obviously an action of ejectment cannot lie; if there is no 
destruction of the property, no conversion, an action of trover is not 
the appropriate means of redress; nor does an action of account lie 
unless it is alleged and proved that the co-tenant has received more 
than his:just proportion. In the case of mining properties, the only 
mode in which they may be profitably used is to take from them 
valuable ores, and, if this is done properly by one co-tenant, so as 
not to interfere with the exercise in asimilar manner of theequalright 
of the other co-tenant, I do not see upon what groundaliability may 
be imposed upon the one to account to the other. Indeed, if the 
contrary view prevailed, there would be no mutuality, and, enjoy- 
ment of joint property would be impracticable;,one co-owner 
might by expenditure of capital and labour reap advantages which 
he would be obliged to share with the other, but, if he incurred 
any loss, he would not be entitled to throw the burden upon his 
co-sharer. I am fortified in the view I take by the principle dedu- 
cible from the decision of the Exchequer Chamber in Henderson v. 
Eason (1), reversing the decision of the Queen’s Bench, Eason v. 
Henderson (2), and the decision of the House of Lords in Jacobs 
v. Seward (8), affirming the decision of the Court of Exchequer 
Chamber (4). In the first of those two cases, Mr. Baron Parke, after 
pointing out that if thereare tenants-in-common,andonetenantalone 
possesses the property, he is, under the Statute of Anne, answerable 
as bailiff to his co-tenant in an action of account, if he receives 
more than comes to his just share, but not otherwise, observed as 
follows: “There are many cases wheres profits are made and are 
actually taken by oneco-tenant, yet itis impossible to say that he 
has received more than comes to his just share. For instance, if 
one tenant employs his capital and industryin cultivating the whole 
of the piece of the land, the subject of the tenancy, in a mode in 
which the money and labour expended greatly exceeds the value 
of therént or compensation for the mare occupation of the land,— 
in raising hops, for example, which is a very hazardous adventure,— 
and he takes the whole of the crops, is he to be accountable for 
any of the profits in such a case , where it is clear, if the speculation 
had been a losing one altogether, he could not have called for a 
moiety of the loss, as he would have been entitled to do, hadit been 


(1) (1851) 17 Q. B. 701. (8) (1872) L. R. 6 H. L. 464. 
(2) (1848) 12 Q. B. 986. (4) (1889) L. R. 40. P. 928, 
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so cultivated by the mutual agreement of the co-tenants? In taking 
all the produce, he cannot be said to receive more than his just 
share and proportion to which he is entitled as tenant-in-common, 
as he receives in truth the remuneration for his own labour and 
capital to which a tenant has no right.” In support of this view, 
the learned Judgerefers tothe opinion expressed by Lord Cottenham 
in M’ Mahon v. Burchell (1), that one tenant-in-common of a 
dwelling house, by keeping out of the actual occupation of the 
premises, cannot convert the other into his bailiff, in other words, 
cannot prevent the other from occupying them except upon the 
terms of paying him rent,—an opinion, which I. may add, was 
followed by Lord Macnaghten in his speech before the House of 
Lords in Kennedyv. De Trafford (2). In thesecond ofthe two cases 
referred to, Jzc2bs v. Seward (8), where the whole produce of the 
common property, a crop of hay, had been cut inithe due season and 
carried away by one tenant-in-common, it was held that the other 
could not maintain trespass against him, as the removal of the 
growing crops did not in law amount to an ouster of the tenant-in 
common. Lord Hatherley after pointingout thatso long as a tenant- 
in-common is only exarcising lawfully the rights he has as tenant- 
in-common, no action can lie against him by his co-tenant, added 
that where the act done is rightinitself,and nothingisdone which 
-destroys the benefit of the other co-tenant in common of the pro- 
perty,“ there no action will lie, because he can follow that property 
so long as itis in existence and not destroyed ; if it is sold, another 
question arises under the Statute of Anne.” The Lord Chancellor 
referred in support of this view to the case of the whale, Pennings 
y. Lord Grenville (4), when it was held that the conversion of a 
chattel (a captured whale) by a tenant-in-common (to its general 
and profitable application turninginto oil), thoughit change the form 
of the substances, is not a destruction of the subject-matter, and 
consequently trover would not lie under such circumstances. See 
also Denys v. Shuckburgh (5). 


The foundations of the doctrine applicable to cases*of this 
description are fully examined and clearly set forth in two recent 
cases before the American Courts. In the first of these, Kean v. 
Connelly (6), the questionarose between twotenants-in-common of 
a field, of whom one owned an undivided two-thirds, and the other 


(1) (1846) 2 Ph. 127 (184); 41 Eng. Rep. 889. 
(a) (1897) A. O. 180 (190). (4) (1808) 1 Taunt. 241 ; 9 R.R. 760. 
(8) (1872) L.R. 6 H.L, 464. (6) (1840) 4 Y. & O. Exch, 49; 54 R.R. 446. 
j (8) (1878) 25 Minn. 222; 88 Am. Rep. 468. 
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the remainder. The defendant who had cut grass growing upon 
the land, was sued by the plaintiff, who owned an one-third share, 
for one-third of the value of the grass appropriated; he denied 
liability, allegingthat he had not taken more than his fair share, and 
that hewas not guilty of any ouster ofthe plaintiff who had been in 
no way hindered from entering upon the common premises and 
enjoying the same. Mr. Justice Barry, who delivered the Judgment 
of the Supreme Court of Minnesota, held that the plaintiff was not 
entitled to sueceed, and afterreferring to thecases of Hendersonv. 
Eason (1), and M Mahon v. Burchell (2), quoted the following 
passage from freeman on Co-tenancy, Sec. 258 as containing an 
accurate statement of the law on the subjet: “As each co-tenant 
has at all times the right to enter upon and enjoy every part of the 
common estate, this right cannot be impaired by the fact that 
another of theco-tenants absents himself, or does not choose to claim 
his right to an equal and common eujoyment ; it would be inequit- 
able to compel a co-tenant in possession to aecount for the profits 
realised out of his skill, labour and business enterprise, when he 
has no right to call upon his co-tenant to contribute anything to- 
wards the production of these profits, not to bear his proportion 
when, through bai years, failure of crops, or other unavoidable 
misfortunes, the use made of theestateresulted in sloss, instead of 
a profit, to the one in possession.” In the second case, McCord v. 
Oakland Quicksilver Mining Company (8), the reasoning which under 
lies this decision was applied to the case of a mine,and it was held 
that where one of several tenants in common of a mine is working 
it in the usual way, and not excluding his co-tenants, he cannot be 


nor restrained fromthus workingtke miner. Mr. Justice Mckinstry 


} . 
| calledupon to accountto theminan actionfordamages as for waste. 
I 


i 


a 


l 
‘ 
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t 


who delivered the judgment of the Supreme Court of California, 
, after an elaborate review of the authorities, English and American, 
observed as follows: “The tenant-in-common of amine may 
occupy it for the purposecontemplated by all, even though a portion 
of the soil or ore be removed. Hach tenant has the right to use 
the mine, and, as was intimated by the Supreme Courtof Pennsyl- 
vania in Irwin v. Covode (4), so long as an estate is used according 
to its nature, it is no valid objection that the use is consumption, 
and it is no fault of the tenant that itis not more endurable. The 
taking of ore from the mine is rather the use than the destruction 
of the estate ; the results of the tenants’ labour and capital are in 
the nature of proceeds or profits, the partial exhaustion being but 


(1) (1851) 17 Q. B 701. (8) (1883) 64 Calif 134 ; 49 Am. Rep. 686. 
(2) (1846) 2 Ph. 184. (4) 24 Pa, 162. i 
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«the incidental consequence of the use.” The learned Judge then 
dealt with thequestion of the grant of aninjunction restrainingthe 
defendant from proceeding with the mining operations, and after 
holding that the injunction must be refused, continued as follows: 
“The occupation by one tenant, so longas he does not exclude his 
co-tenant, is but the exercise of a legal right. The money he invests 
at his own risk; ifhistransactions result in a loss, he cannot call 
upon his co-tenant for contribution. and if they result in a profit, his 
co-tenant is not entitled to share in such profit. The demand of the 
plaintiffs is not for a sum due by way of rent from defendant as 
the tenant of their interest, nor is it for a proporticnate share of an 
amount received by defendant for the use and occupation of the 
premises by third persons, nor is an account sought as an incidentto 
a claim for partition, nor is the present an action brought to recover 
a portion of the profits acquired by the expenditure of defendant's 
money treating him as the agent of plaintiffs in developing the 
common property. There isno pretence ofan averment ofany actual 
contract between plaintiffs and defendant, whereby the latter was 
authorised to act for the former. On the contrary, itis expressly 
alleged in the complaint that the acts of defendant were against 
the will of plaintiffs and without their consent. It the appropria- 
tion by the defendant of the net proceeds of his enterprise be con- 
sidered as merely the legitimate perceptionof the profits, the action 
cannot be maintainod as an action for an account.” The view 
set forth in these two cases is substantially in agreement with that 
taken by the Court of Appeals of New York in Le Barron v. Bab- 
cock (1), and is not inconsistent with that adopted in the cases of 
Early v. Friend (2), Birdy. Bird (8), Annely v. De Saussure (4), 
Holloway v. Holloway (5), and Appeal of Fulmer (6), which are all 
distinguishable on the common ground that in each, the co-owner 
who was called upon and directed to render accounts had been in 
possession of the joint property to the ouster or exclusion of his 
co-te . Inthe last of these cases, the Supreme Court of 
Pennsylvania laid down that as between tenants-in-common‘of an 
opened and developed slate quarry, the compensation wlfich the 
tenant out of possession is entitled to receive from the tenant in 
possession taking out slate,is to be measured by the market valueot 


(1) (1890) 122 New York 153; 19 Am. Bt. Rep, 488. 

(2) (1860) 16 Grattan 21; 78 Am. Dec. 649. 

(8) (1875) 15 Fla. 424,21 Am. Rep. 296. \ 
(4) (1887) 26 South Car. 497; 4 Am. St. Rep. 725. 

(5) (1888) 97 Miss. 628; 10 Am. St. Rep. 389. 

(6) (1889) 128 Pa. 24; 15 Am. St. Rep. 662. 
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Orvi the slate in place, or in a state of nature; but froman examination 


905 of the Judgment it appears that the Court was not called upon to 
decide the question of the liability of the co-tenant in possession 
to render an account of profits, because the parties agreed that there 


Mohesh Narain 


v. 
Nawbut Pathak. was such liability, founded apparently upon a Statute of 1850 which 
Mookerjes J. subjects tenants-in-commonin possession of mineral lands to 
SEET accountability to their co-tenants for PA taken out. Lay 
further add that the case of Murray- y Haue i i as 


held that one of fhe co-tenants of a coal mine on grant a valid 
license toa stranger to enter, mine for, and remove coal, on the 
ground that the exercise of such right is an invasion of the rights 
} of the non-assenting co-tenants, was, as pointed out in Me Cord 
v. Oakland Q. M. Co. (2), decided upon the special provisions of a 
statute which authorized a tenant to _bring "trespass or or trover 
against his co-tenant who should “take away, destroy, lessen in 


value or otherwise injure’ ’ the common property. 


Upon a review of these anthdri cities, I think, the following pro- 
positions are deducible:—(1) Atenant-in- commoti cannot beheld 
liable to his co-tenant for damage for use and occupation of the 
joint property, unless there has been waste or an ouster of his co- 

- tenants. (2) When the tenant in possession has prevented his co- 
tenant from obtainingfrom the premises such profits as they were 
capable of yielding, or has taken possession of the whole and 
used them as hisown, and, thereby made a profit, hemust account, 
either for the fair rental value or the profits, or be liable for mesne 
profits; for one tenant is bound to account to anóther only as his 
bailiff, under contract express or implied. (3)‘Where one tenant 
in common occupies the joint property, without any assertion of 
hostile or exclusive title on his part,and without claim on the partof 
his co-tenants to be admitted into possession, he is under no ‘obliga- 
tion toaccount, for he has a right tosuch occupancy. If these prin- 
ciples are applied to the facts of the case before me, the conclusion 
is irresistible that the mamni cannot succeed; he does not com- 


pnt Het eee = ees 


pacer aa 


leaitied Subordinate Jüdge puts ity a dozen centuries. of-quarrying . 
will not visibly affect the “hilly” “Under these circumstances, I 
must: hold that the plaintiff i is not entitled to any relief. 


(1) (1878) 70 Illinois 320. 
(2)(1883) 64 Calif 184; 49 Am. Rep. 686 (691). 
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Reference was made at the bår to the cases of Watson v. Ram 
chand (1), Lachmeswar v. Manowar (2) and Balvantravv. Ganpatrav 
(8). None of these, it is conceded, is directly in point; the first case is 
clearly distinguishable, as the tenant-in-common in possession had 
occupied more than his share of the land, and wag made liable to 
pay compensation; the second and third Gases, 60 far as thoy go, 
support the view taken by me. In the second case (I. L. R. 19 
Cal. 253, at 265), Lord Hobhouse, in reversing the decree of the 
High Court which had directed an account of the profits, obser- 
ved: But if the defendant’s use of the landing places and the 
river is consistent with joint possession, why should the plaintiffs 
have any of the profits? They have not earned any, and none have 
been earned by the exclusion of them from possession, as was done 
by the Watsons in the case cited. By the defendant's acts they 
have lost nothing, and have received some substantial convenience. 
It will be time enough to give them remedies against him when he 
encroaches on their enjoyment.” Inthe third case (I. L. R. 7.Bom. 
836), Mr. Justice West held thata co-tenant may lawfully enjoy the 
whole property in any way not destructive of its substance so as to 
amount toan ouster of the other co-tenants. and whatever a co-ten- 
ant may dohimself, he may license another todo, sothatif allthe 
co-tenants are exercising acts of possession, their rights inter se 
would be to an account of the profits realized, and a distribution of 
them according to their proportions of the ownership. 


The result, therefore, is that the appeal must be dismissed and 
the cross-objection decreed; the suit will stand dismissed with costs 
in this Court and the Court below. As the rightofthe defendant to 
the 175 Rupees claimed by way of set-off has not been disputed 
before us heis entitled to å déoree for thatsum, with interest at 6 
per cent. per annum from the date of the written statementto the 
date of realization. The hearing fee in this Court is assessed at Rs. 
800. The cost of preparation of that portion of the paperbook 
which consists of the account books, must be disallowed, as they 
were wholly unnecessary for the purposes of the appeal. , 

H. P. C.; B. M. Appeal dismissed; Cross objection allowed. 


1) (1890) I. L. R. 18 Calc. 10. (2) (1891) I. L, R, 19 Galo. 253. 
(8) (1888) I. D. R. 7 Bom, 336. 
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Mohesh Narain 
v. 
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Mookerjea J. 
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Before Mr. Justice Ghose and Mr. Justice Geidt. 


SAFAR ALI. 
Vv, 
RAJ MOHUN GUHA AND ANOTHER.* 


Bengal Tenancy Act (Act VIII of 1885) Sec. I63-—Order refusing to set 
aside sals of tmmoveable property in execution of decres for ront below Rs. 100, 
if appealable—Oode of Civil Procedure (Act XIV of 1882) Sec. 311—Simple 
morigages, tf can apply to set aside a rent sale. 


Where in execution of a deoree for rent made in a suit valued ut less than 
one hundred rupeos, inmoveable property has been sold, a second appeal 
against an order refusing to set aside the sale is not barred by Sec. 158 of the 
Bengal Tenancy Act, because the order determinesa question relating to land 
or to some interest in land as between the applicant (mortgagee from the judg- 
ment-debtor) and the purchaser (decree-holder). 


A simple mortgagee of property which has been sold in execution of a 
decree for arrears of rent is competent to apply to have the sale set aside 
undor Seo, 311 O. P. O. 


Appeal by the Applicant under Sec. 311 C. P. O. 
Application to set aside an execution sale. 
The facts and arguments appear from the judgment. 


Babu Tarakishore Chowdhury for Babu Gobinda Chandra Das 
for the Appellant. 


Babu Harendra Narain Mitra for the Respondents. 
The judgment of the Court was delivered by 


Ghose J. -Apreliminary objection hasbeen raised in this appeal 
on behalf of the respondent, to the effect that the decree for rent in 
execution of which the property was sold being for an amount be- 
low Rs. 100, a second appeal does not lie to this Court against the 
order of the lower appellate Court confirming the sale. In support 
of this objection, the learned Vakil has referred up to the provisions 
of section 153 of the Bengal Tenancy Act, and two cases Shyama 
Charan v. Debendra Nath (1) and Monmohini Dasi v. Lakhinarain 
Chandra (2), but neither of these two cases, in our opinion, 
applies tothe present’ case, for the simple reason that the 


* Appeal from Appellate Order No. 438 of 1901 against the order of Babu 
Tara Charan Sen,-Offg. Subordinate Judge, Tipperah, dated the 27th June, 
1901, affirming that of Babu Kali Prosanna Sen, Munsiff, Chandpur, dated 
the 21st January, 1901. 


(1) (1900) I. L. R. 27 Calo, 484. (2) (1900) I. L. R. 28 Oale, 116, 


f 
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order of the lower appellate Court complained against has decided 
a question relating to title to land, or to some interest in iand, as 
between the petitioner, the appellant before us and the respondent, 
the purchaser at the rent sale. That Court has in effect held that 
the appellant has acquired no title to the property in question under 
his purchase as against the respondent. That being so, the appeal 
is not barred by section 153 of the B. T. Act. 


Ttappears thatthe appellant is amortgagee,and he has purchased, 
in execution of a decrees upon a simple bond, the property covered 
by his mortgage, and he applied under Sec. 311 of the Code of 
Civil Procedure to have the sale held in execution of therent-decree 

obtained by the landlord set aside. The-purchase at the rent sale 
was made by the landlord himself, the decree-holder; and the 
question that seems to have been discussed in the Courts below was, 
whether the appellant by reason ofhis purchaseat execution sale, or 
by reason of his being a mortgagee of thig*broperty, was entitled to 
apply to have the sale, in execution of the rent-decree, set aside. 
The lowerappellate Courtis of opinion thatthe appellant’s purchase 
was void and illegal, and that the appellant being only a simple 
mortgage, hadno proprietory right in the property. It has therefore 
held that he has no locus standi under Sec. 311 of the Code. It is notne- 
cessary todiscuss the first mentioned groundgiven by the Subordinate 
Judge, for a decision upon theother ground is sufficient to dispose of 
this appeal. As to that ground, we need only refer to the recent case 
of Paresh Nath Singha v. Nobogopal Chattopadhya(1), decided by 
` a Full Bench of this Court. That case must be taken to have settled 
the question. There, it has been held that a simple mortgagee is 
entitled to apply under section310 A to setaside a sale in execution 
of a rent decree obtained by the landlord. The language of that sec- 
tion so far as the question now before usis concerned, is thesameas 
that of section 311, under which (as also under section 244) the 
application to set aside the sale was made; and we may here 
observe that the said Full Bench case has overruled the decision in 
the case of Nitya Nanda Patra v. Hira Lal Karmakar, (2), relied 
upon by the Court below. That being so, the order of the Court 
below must be set aside, and the case sent back to the Court of 
first instance to be dealt with according to law. 


Costs do abide the result. Hearing fee 2 gold-mohurs. 


B. M. Appeal allowed, case remanded. 


(1) (1901) 6 C. W, . 821. (2) (1900) 5 0. W. N. 63. 


Crvin 
1902. 
—— 
Safar Ali 
v. 
Raj Mohun Guha. 


Ghose J. 
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Before Mr. Justice Harington and Mr. Justice Mookeryee. 


MASUDAN SINGH. 
Y 
GOODAR NATH PANDEY.* 

Bengal Tenancy Act (VIII of 1885) Secs. 116, 120 ol. (8), 179—Oceupancy 
right, acquisition of—Zerait or Kamat land—Act X of 1859, Sec. 6—Act VILI 
of 1869 (B. C.), Sec. 6—Lease for a term or from year to year—Inception of 
the tenancy—Admisston by the tenant. 

Acquisition of occupancy or non-ocoupancy rights by a tenant in an alleged 
Kamat or Zerait land cannot be prevented, unless the landlord proves that 
when the holding was first created, it was held under a lease for a term or 
from year to year. 

If the land is not so initially let out, the execution of a Kabuliat fora 
term by the tenant during the continuance of the tenanay, does not affect his 
status or bar the application of the provisions of Ohh. Vand VI of Act VIII - 


of 1885. 
Gour Huree v. Beharee (1) and Ashruf v. Ramkishore, (2) referred to. 
Quaere—Whether an admission by a tenant, as to the Zerait or Kamat 
character of the land of his holding, made after the 2nd March 1888 is con- 
olusive as against the tenant on the question of the nature of the land. 


Nilmom v. Bykant, (8) Sher Bahadur v. Mackensie (4) and Sobhat Koeri 
v. Mohabir Prasad (5) referred to. 


Appeal by the tenant defendant. 
Suit for ejectment. 
The facts and arguments appear sufficiently from the judgments. 


Babus Saligram Singh and Raghunandan Prasad for the 
Appellant. 

Babus Dwarkanath Chakravarts and Joy Gopal Ghosha for the 
Respondent. 

The following judgments were delivered :— 

Harington J.—This is an appeal on behalf of the defendants 
against the Judgment of the Sub-Judge reversing the decision of the 
Munsiff. 

Theaction was one for ejectment; the only question was whether 
the lands were kamat lands and exempted from the operation of 
chapters V and VI of the Bengal Tenancy Act. 

The learned Munsiff after acareful consideration of theevidence 
cametotheconclusion that the plaintiff zemindarhad not established 

* Appeal from Appellate Decree No. 1815 of 1902, against the deores of 
Babu Suresh Ohunder Ghose, subordinate Judge, Bhagulpur, dated the 28th 


July 1902, modifying that of Babu Poresh Chandra Banerjee, Munsiff, Banka, 
dated the 26th March 1902, 


(1) (1869) 12 W.R. 277. (8) (1890) I.L.R. 17 Calo. 476. 
(2) (1875) 23 W.R. 288. (4) (1902) 7 C.W.N. 400, 
(5) (Unreported) Sp. Ap. No. 2129 of 1901, decided by Mitra J. 
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that the land was kamat : the learned Judge of the lower appellate 
Court reversed the decision of the Munsiff on the ground that the 
defendant had admitted the lands were kamat lands. 


The question before us is whether the learned Judge was right 
in finding on that admission that the lands were exempted from the 
operation of chapters V and VI of the Bengal Tenancy Act. 


Now by section 116o0f that Act nothing in Oh. V. shall confer a 
right of occupancy in, andnothingin Ch. VI. shall apply toa, proprie- 
tor’s private lands known as kamat where any such land is held 
under a lease for a term of years or under a lease from yearto year. 


Then, by section 120 certainrulesare laid down for ascertaining 
whether the land is kamat or not and these rules are to be looked 
at as guides by the Civil Court. For example, it must be ascertained 
whether the land has been cultivated by the proprietor himself for 
12 years previous to the passing of the Act or whether the land is 
regarded as kamat by village usage—or whether the land was be- 
fore March 2nd 1883, specifically let as proprietor’s private land— 
and the Court may have regard to any other evidence that may be 
produced : but it shall be presumed thatthe land is not the prop- 
rietor's private land until the contrary is shown. 


Ido not think the admission made that the land was let after 
March 2nd 1888 as kamat is sufficient.—It is an admission made 
in the contract between the landlord and the tenant: under Sec. 
178 it cannot bar the tenant from acquiring a right of occupancy 
under the Act. 


As I read Sec. 178, it hasthe effect of preventing a landlordand 
a tenant by the terms of theif contract from converting into proprie- 
tor’s private land that which does not fulfil the conditions of Sec. 
120. In other words, if the land had neither been cultivated by the 
proprietor for 12 years, nor was recognised by village usage as pro- 
-prietor’s kamat, nor had been specifically let as proprietor’s kamat 
before March 2nd 1883, no agreement between the landlord and 
the tenant could bar the acquisition of occupancy rights. 


But in any case an admission by the tenant that the land he 
took was kamat would not be sufficient to bar the operation of 
chapters V and VI because under Sec. 116 the bar is limited to 
cases in which “such land (i. e., kamat land) is held under a lease 
for a term of years, or under a lease from year to year.” 


Now theCourtoffirstinstance points out thatthe plainsiffs have 
failed to prove that the defendants held under a lease fora term, ora 
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one lease from yearto year, before the execution of thekabuliat in which 

1905. the admission was made, and that kabuliatis since March 2nd 1883. 

Masudan Singh So far from proving this there is a statementin the judg- 

Goodar Nath ment of the Munsiff that the defendants had been for a long 
Pandey. time in possession before the kabuliat was executed. 

M Haringion J. The admissision therefore does not carry the plaintiff home. 


I thinkthereforethatthe learned Sub-Judge was wrong in reversing 
the Munsiff on the ground that such admission was made. 
The appeal therefore must be allowed, the judgment of the Sub- 
Judge set aside, and that of the Munsiff restored. The suit must 
be dismissed with costs here and below. 


Mookerjee J.—I agree with my learned brotehr that this appeal 
must be allowed. The plaintiffsrespondents instituted the suit outof 
which this appeal arises, against thedefendants appellants with a view 
to eject them from seven parcels of land, out of which they claimed 
five as their zerait and the remaining two as mal lands. The 
defendants substantially resisted theclaim on the ground that all the 
seven parcels constituted their raiyati holding in which they had 
acquired rights of occupancy. As regards the two parcels admitted 
by the plaintiffs tobemal, the Courts below have concurrently held. 
that the defendants are not liable tobeevicted, and this conclusion 
has not been challenged in this Court. As regards the remaining 
five parcels, the Court of first instance found that they had not been 
proved to be the landlord's zeratt, that in any event they had not 
beenshown to be zeratt lands held under a lease for a term of years 
orunderalease from year to year, and that consequently'the defend- 
ants were protected against ejecment. As regards these parcels, 
the learned Subordinate Judge has fouhd on appeal, that they had 
been admitted by the defendants themselves tobe zerait and thatin 
as much as the last lease under which they held was one for a term 
which had expired, they were liable to be ejected. Against this 
decree, the defendants have appealed to this Court, and on their 
behalf, the decision of the Subordinate Judge has been assailed on 
two grounds namely, first, that the conclusion of the Court below 
that the lands are zerait is erroneous in as much as it is based upon 
admissions of the defendants, made after the 2nd March 1883, the 
date which is mentioned in Sec. 120, Sub-sec. (2) of the Bengal 
Tenancy Act; secondly, that assuming the lands to be zerait, the’ 
defendants are not liable to be ejected as the lands when originally 
let out to them were not let out for a tarm of years or from year 
to year. 


In support of his first contention, the learned Vakil for the 
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appellants has argued that in the determination of the question, 
whether a particular parcel is or is not zeraié, under Sec. 120, 
Sub-sec. (2) of the Bengal Tenancy Act, no regard can be had to 
any admission or declaration made as to the zerazt character of 
the land after the 2nd March 1883. In support of this position, 
reliance has been placed upon the cases of Nilamont v. Bykant 
(1) and Sher Bahadur v. Mackenzie (2). The learned Vakil for 
the respondents has argued in reply that the cases relied upon 
were not correctly decided in as much as they put a construction 
upon the Statute-which is not justified by its language, he has also 
referred to the case of Sobhat Koeri and others v. Mahabir Prasad 
(3), where a different view of the scope of the section appears to 
- have been taken. The question raised before us is not free from 
difficulty ; but it is not necessary to discuss it in this oase as I 
think the appellants are entitled to succeed on the second 
ground. 


As regards the second contention advanced on behalf of 
the appellants, it appears that the last lease under which they held 
was executed on the 17th November 1896 for a term of five years 
ending with 1808 F. S. Upon this fact, the learned Subordinate 
Judge hasheld that as the defendants held under a lease for a term 
of years, under Sec. 116 of the Bengal Tenancy Act, they had not 
acquired the status of either non-occupancy raiyats or occupancy 
ratyats. It is admitted, however, that the defendants did not come 
into occupation ofthe lands under this lease; as found by the Court 
of first instance, this. Kabuliat was preceded by others, the earliest 
of which was executed in 1883, and the defendants were in posses- 
sion fora long time even before the execution ofthe first Kabuliat. 
Tt has not also been shown that when the defendants’ holding was 
first created, it was held under a lease for a term of years or under 
a lease from year to year. Now, under Sec.6 of Act X of 1859 and 
of Act VIII of 1869 B. C., rights of occupancy could not accrue in 
Zerait lands belonging to the proprietor of the estate or tenure, only 
if such lands were let by him on a lease for a term or year by year; 
see also Gour Huree v. Beharee (4), and Ashruf v. Ram Kishore (5), 
where it was held that rights of occupancy could be acquired in 
Zerait land not so let. It follows, therefore, that the Court of first 
instance was quite correct in the view it took, namely, that the 
defendants having acquired an oécupancy right in the lands as they 
did not hold under a lease for a term of years or under a lease from 

(1) (1890) I. L. R. 17 Calo. 466. (4) (1869) 12 W, R. 277. 


(2) (1902) 7 O. W. N. 400. (5) (1876) 23 W. R. 288. 
(8) S. A. 2199 of 1901 decided by Mitra J. 
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year to year, they did not lose such right of occupancy by executing 
a Kabuliat for a term of years. I think it isa reasonable construc- 
tion to put upon Secs. 6 of Act X of 1859 and Act VIII of 1869 B.C. 
as also upon Sec. 116 of Act VIII of 1885, to hold that these 
sections contemplate the beginning of the tenancy and not merely 
the execution of a lease during its continuance. The Court of first 
instance algo found that a period intervened between the expiry of 
the first written lease and the beginning of the second written 
lease, during which time the defendants were holding neither under 
a lease for a term, nor under a lease from year to year; during 
this period’the defendants paid rent at a rate different from what 
was payable under the previous or the subsequent lease; it cannot 
consequently be suggested that they were holding over on the same 
terms as before. They would accordingly be in the position of 
at least non-occupancy raiyats and the status so acquired could not 
be prejudiced by any subsequent lease. 

_ T hold accordingly that as found by the Court of first instance; 
defendants have acquired aright of occupancy, and that the plain- 
tiffs are not entitled to the benefit of Sec. 116 of tho Bengal Tenancy 
Act. I would therefore allow the appeal, reverse the decision of 
the Subordinate Judge in so far as it is against the appellants and 
restore thatof the Courtof first instance. The appellants are entitled 
to their costs in this Court and the lower appellate Court. 


H.S. Appeal allowed. 


PRIVY COUNCIL. 


SRI SRI SRI GOURA CHANDRA GAJAPATI NARAYANA . 
DEO MAHARAJULUN GARU 


v. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
ý MADRAS.] 


Ancient Zemindary—Resumption by Goverment— Management by Qourt 
of Wards—Hstoppel. 


Where the Court of Wards, on behalf of successive Zemindars, was in 
possession of the Maliah forests for some years under the mistaken idea that 
they belonged to the Zemindari, and the Government Officials, under the same 
mistake, acquiesced in that possession and approved and encouraged such 
an expenditure of Zemindari funds upon the Maliahs as seemed good in the 


* Present: Lord Macnaghten, Lord Lindley, Sir Andrew Scoble and Sir 
Arthur Wilson, 
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public interest as also in the interest of the Zemindari, although the foreste - 


really belonged to the Government by virtue of resumption. 


Held, that there was no such representation as could give rise to a case of 
estoppel. 


Appeal by the plaintiff. 
Suit for declaration of title. 


The question in dispute in this case is whether the proprietary 
right in certain tracts, mainly hill tracts, known asthe “Maliahs”’ 
belongs to the Appellant, the plaintiff in the suit, as Zemindayr of 
Parlakimidi in the District of Ganjam or to the defendant Secretary 
of State, as representing the Crown. 


Parlakimidi is an ancient Zemindary and the Plaintiff's ancestors 
claimed descent and appear to have derived title from the kings of 
Orissa, whose dominions once included the parts in question. The 
Maliahs are situated on the north of theZemindari and appear to 
have formed part of it prior to the year 1800. In that year, dis- 
turbances occurred in the district, culminating in actual rebellion, 
in which the then Zemindar of Parlakimidi took part and in con- 
soquance he was declared by the Government to have forfeited his 
Zemindary for ever. 

The incriminated Zemindar however died in the year 1802 and 
in the following year, the entire Zemindari, with the exception of 
the Maliah forests, was permanently settled by the Government 
with his son. 


Subsequently, the Zemindari of Parlakimidi was placed for 
some years under the management of the Court of Wards, in con- 
sequence of the disability or incapacity of successive Zamindars. 
And during the whole or part ofthis time the view prevailed that the 
Maliah forests belonged to the Zemindari and the Collector of the 


District, representing the Court of Wards, worked the said forests: 


for the benefit of the Zemindari and no one on behalf of the 
Government disputed the propriety of what was Being done. 

The Agent to the Governor of Madras who originalty tried 
this case thought that these facts estopped the Crown from deny- 
ing the plaintiff's title to the Maliah forests and he accordingly 
made a decree in favour of the plaintiff. 


The High Court at Madras, however, dissented from that view 
and dismissed the plaintiff’s suit. 
` The judgment of their Lordships was delivered by 


Sir Arthur Wilson.—This is an appeal from a Judgment and 


Decrees of the High Court of Judicature at Madras, reversing the 
58 
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decision of the Agent to the Governer of Madras at Ganjam. The 
question in dispute is whether the proprietary right in certain 
tracts, mainly hill tracts, known as the “Maliahs” of Parlakimidi, 
belongs to the appellant, the Plaintiff in the suit, as Zemindar of 
Parlakimidi in the district of Ganjam, in whose favour the Agent 
decided, or to the Crown, as held by the High Court. 


Parlakimidi is an ancient zemindari, and the Appellant’s an- 
cestors claimed descent, and appear to have originally derived title, 
from kings of Orissa, whose dominions once included the parts in 
question. The larger part at least of|the zemindari is for all admini- 
strative purposes within the District of Ganjam and subject to the 
jurisdiction of the ordinary Courts. But on the north of the 
jamindari lie the Maliahs, which are and for many years have 
been separated for the purposes of jurisdiction from the Ganjam 
district and form the Parlakimidi Agency. It is to these the 
present suit relates. 


The Maliahs appear to have been always organised on a special 
system, not unlike that which has been found to prevail in other 
hill countries of India. The inhabitants of the country are those 
known as Savaras, an indigenous hill race, once no doubt a turbu- 
lent people and dangerous neighbours to those dwelling in the 
plains. The Maliahs are divided into eleven muttas, each of which 
is controlled by a local Chief or Bisoyee. Each Bisoyee has his 
fort (a term, sometimes at least, used as synonymous with the 
mutta) and his staff of officers and paiks. The Bisoyees were 
formerly responsible for controlling the Savaras within their juris- 
diction, maintaining peace and good order, and defending the passes 
to the plains. In return for these duties they received certain 
advantages. It is not suggested by either side that a Bisoyee has 
ever had any proprietary right in the mutta under his control, or 
any part ofit. Onthe contrary, it is agreed that whatever he has 
held has been held on a mere service tenure, not by right of 
ownership. In respect of what he has enjoyed he has paid a sum 
by way‘of kattubadi or quit rent. 


The Agent to the Governor, in his very careful judgment, sum- 
marises a8 follows the evidence as tothe present position of the 
Bisoyee in his mutta and his relation to the Savaras, and there 
is no reason to suppose that these have been different in the past, 
except so far as will be noticed :-— 


“ The general tenor of the evidence of the Bisoyees which is 
“ fairly consistent, is to the effect that they hold their Muttas or 
“ Forts-from Gevernment on service tenure, that they have to 
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“keep up a certain establishment of Paiks and maintaining 
“ (maintain) ? guards at certain ‘ Thanas’ or posts leading to the 
“plains, and generally to assist Government officers in the 
“maintenance of order and arrest of offenders. Each’ fort’ has 
‘its own boundaries, including forest lands, and is made up of a 
“number of villages, each of which again has its own boundary. 
“ The remuneration of the Bisoyees is derived partly from land 
“ gultivated by themselves, to which the Savaras contributes certain 
“amount of ‘Vetti’ or ‘customary’ labour, while the Paiks aro 
“ remunerated either by grants of land or by payment in cash and 
“grain. The Savaras have permanent wet and permanent dry 
“cultivation; they also practise ‘Kumri’ or ‘Podu’ cultivation. 
“ Forthe permanent cultivation they pay a fixed proportion of the 
“ produce to the Bisoyees, but in regard tothe ‘Kumri’ cultivation 
“ they receive afixed fee, either one rupee per house or one putti 
“ of grain per house, from each Savara family, besides ‘ Sambolos’ 
“or ‘dallies’ of fruit and vegetables six times in the year. A 
 Savararesidingin one village cannot practice’ Kumri' cultivation 
“in another village, and permission must be obtained from the 
“ hoad of the village and the Bisoyee. The Kattubadi is paid by 
“ the Bisoyee to the Plaintiff, but with the exception of this payment 
“ the Bisoyee exercises absolute authority over the affairs of his 
“Fort, subject to Government control.” 


In another passage the Governor’s Agentcorreotly describes the 
situation of the Maliahs, and defines the subject matter of this 
suit :— 


“ The term Maliahs, strictly speaking, means the ‘Hill’ ‘country’ 
“and is applied generally tothe Eastern Ghats. For the purpose 
“ ofthis suit, however, theterm ‘Parlakimidi Maliahs’ issynonymous 
“wih the terms ‘the Agency Tracts of the Parlakimidi Taluk,’ 
“ comprising the 11 forts ofthe Bisoyees. From the oral evidence 
“and from Ex. W. (para. 2 of Russell’s report), it is clear that many 
“of the villages contained in thistract are situated in thé plains, 
“and are therefore not Maliahs in the proper sense of the term. 
“ Page 82 ofthe District Manual shows that the fortsof Gandahatti, 
“ Narayanapuram, Namanagaram, and Lavaniakota are situated in 
“the low country, while a considerable number of villages in other 
“ forts aresimilarly situated. Hence the term ‘ Maliahs’ throughout 
“ this suit is not used in its literal sense as ‘hill country ‘ but as the 
“country comprised within the 11 forts of the Bisoyees, and the 
“ terms ‘ Parlakimidi Maliahs’ and ‘Parlakimidi Agency’ are inter- 
“ changeable throughout wherever they are used in this judgment. 
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“At the same time there are hills, in thezemindary proper, outside 
“the Maliahsand Savarasalsoform aportionof thepopulation of the ` 
“ ordinary tracts on these hills and on the country bordering on the 
“ Maliahs.” 


The Bisoyees were formerly appointed by the Zemindars of 
Parlakimidi, they were subject to their control,andthey paid their 
kattubadi to them; and this state of things continued until almost 
the close of the eighteenth century. At that time disturbances 
occurred in the district, culminating in actual rebellion, in which 
the then Zemindar of Parlakimidi, Gajapati Deo, and some atleast 
of the Bisoyees ofthe Maliahs, took part. In consequence of these 
events the Government of the day arrived at a decision which was 


` finally embodiedin a Proclamation of the Governor-General issued 


in 1800, the draft of which is in evidence, to the effect that :— 


“ Gajapetty.Deo is declared to have forfeited his Zemindari 
“ for ever for the repeated breach of his engagements, for his 
“ disobedience of the orders of the Collector and finally for the 
“ withholding the Revenue collected by him under these circum- 
“ stances of aggravation. 


“ Theinhabitantsof KimidiDistrictand all whomitmay concern 
‘are hereby commanded to pay strict obedience to the orders of 
“the Company issued by the Collector who is directed to make the 
“ necessary arrangements for the future peace ofthe country, and 
“ for the collection of the revenue until the arrears shall be paid 
"as well as to make agreements with and grant the cowle of 
“ Government to the Bisoyees (their several Maniam and their 
‘villages to be inserted here—a blank to be left for the Collector 
“ to fill up) who are from henceforward to pay theirrevenue directly 
“ to the Collector and to be for ever kept under the Company’s 
“ immediate authority. 


t 


“The Right Honourable the Governor-in-Council in publishing 
“these resolutions which have in view the maintenance of the 
“ supremacy of Government and the protection of the inhabitants 
“at large, is at the same time pleased to announce that, as soon as 
" these arrangements for the future tranquility of ithe zemindari 
“ and security of the company’s Revenue have been accomplished, 
“ he will be willing to temper this necessary exertion of the Oom- 
“nany’s power byan indulgent consideration for the descendants of 
“ Gajapetty Deo and to manifest his desire of maintaining these 
“ ancient families as far as the conduct of their principals may be 
" consistent with the public safety, (in?) the possession of their 
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“hereditary rights by restoring his son Proshotam Narain Deo to 
“ the lands of his ancestors, with the exception of those now held 
“by the Bisoyees which are hereby declared separated from the 
“ Zemindari for ever, ” 


Prior to this forfeiture it would certainly have been difficult to 
regard the Maliahs in any other light than as forming part of the 
zemindari. The Gemindar as such appointed the Bisoyees, they 
were his servants and he received their quit rents. Throughoutthe 
transactions which followed the Maliahs are treated as something 
to be separated from the zemindari and to be dealt with by way of 
exception from it. But there can be no doubt that by the proclama- 
tion of forfeiture the rights of the Zemindar over the Maliahs ceased 
to exist in him and passed absolutely to the Government. And the 
previous state of things is only material so far as it throws light on 
the subsequent proceedings. 


Two years later, in 1802, Gajapati, the incriminated Zemindar, 
having died in the meantime, steps were taken to carry out the policy 
of liberality indicated in the Proclamation just cited. 


The firstdocumentof this period which it is necessary to notice 
is thereport of aspecial commission for completing the permanent 
settlement of certain lands, dated the 29th April 1808. It recited 
the forfeiture incurred by Gajapati in 1800, and the intention then 
announced in favour of his son, the appointment in theinterim of 
a manager on behalf of Government, the death of Gajapatiin 1802 
and the delivery of the zemindazi, to the authority of the young 
Zemindar. The report then proceeded to deal with the revenue 
to be permanently assessed on,the zemindari. The details of the 
caleulations were a good deal discussed during the argument of 
the Appeal, but, in the absence of explanations which could not 
now be obtained, their Lordships do not venture to rely upon 
those details as affording assistance in the solution of the present 
question. Theyshowclearly thatin ascertaining the basis on which 
the zemindari was to be assessed, the quit rents of the Bfsoyees 
were left out of the account ; but they do not show what it was in 
respect of which those quit rents were payable. A certain jumma 
was recommended. The report proceeded :— 


“ Your Lordship in Council having by a proclamation bearing 
“ date the of January 1800 exempted the possessions of the 
“Bisoyees from dependence in the zemindary of Kimidi, we have 
“provided for that object by a separation to their payments from 
his jumma, and we beg leave to recommend with a view to arrange 
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“ the future government of them with a due regard to their pre- 
“judices that the local authorities be from time to time required to 
“ gain correct information of the manners and custom of these 
“ people. 


“Mr. GOherry having paid much attention to clearing the 
“ passes in the Country, we beg leave to recommend that an obliga- 
“tion be required from the Zemindar of Kimidi to keep open those 
““ means of communication; that the names of the passes to be kept 
“open be inserted by the Collector in the obligation ; and that if 
“ Mr. Cherry should deem it advisable toclearthe passesin a more 
“ effectual manner, authority may be granted by your Lordship in 
“Council for that purpose. ” 


The Governor in Council, on the 6th May 1803, accepted the 
recommendations of the Commission as to the jumma, and added : 
“ The recommendations of the Commission respecting the Bisoyees 
a Stach Raa NAT are conformable to the inten tions of the Board. ” 


In pursuance of this Resolution a sanad was issued to thenew 
Zemindar, Purshottam Narain Deo. Itisnolonger forthcoming, butit 
has been assumed, and nodoubtrightly, that the corresponding kabu- 
lyat, which isin evidence, correctly represents the terms ofthesanad. 
The kabulat bears date the 21st April 1804. It refers tothe sanad 
“as of the 6th May1803. Itsaysthattheexecutantis duly sensible 
“ of theimportant “advantages which, under the blessing of God, 
“may result to myself and the people of my zemindari from the 
“ arrangements established for the administration of justice and 
“of the public revenue on permanent foundations.” It undertakes 
to pay the jumma as permanently settled. It states that the perma- 
nent assessment is exclusive of certain matters, among which are 
“all lands and russums or fees heretofore appropriated to the 
“ support of Police establishments. ” It contains a furtherclause : 
“The Government having charged itself with the maintenance of 
“the Police of the country is to defray the entire expense of that 
“ establishment ; I nevertheless engage to aid and assist its officers 
“in apprehending and securing offenders of alldescriptions, andto 
“ inquire and give notice to magistrates of all robbers and disturbers 
“ of the public peace who may be found or who mayseekrefugein 
‘ my zemindari. ” And it concludes: “ So long as I continue to 
“ perform the above stipulations and discharge the duties ofallegi- 
“ance to the British Government, itslawsandrogulations, which I 
“now solemnly engage to do, I consider myself authorized and 
“ empowered to hold in perpetuity for myself, my heirs, successors 


é 
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“and assigns, at the permanent assessment herein named, the 
“ gemindari of Kimidi.” 


It is clear, therefore, that, while the zemindari generally was re- 
granted by Government in 1803 to the new Zemindar, something 
wasexcepted from that grant, and from the assessment that formed 
the condition of the grant, which is variously described as ‘lands 
held by the Bisoyees,” “the possessions of the Bisoyees,” and “all 
lands and russums or fees heretofore appropriated to the support 
“ of Police establishments.” The first and principal question argued 
upon this Appeal is as to the extent of the exception thus loosely 
expressed. 


For the Appellant it was contended that the exception applied 
only to such lands (said to be small in amount) as were actually 
occupied and cultivated by the Bisoyees themselves, and that the 
Maliahs generally passed under the re-grantas partofthe zemindari. 
And that is a possible construction, and would perhaps give legiti- 
mate effect to the words used. 


It was contended on the other side that theexception extended 
to all the lands underthe control of the Bisoyees, that is to say the 
Maliahs ; and strong arguments were adduced in favour of this view. 
The mischief that led to the changeof arrangement was acombina- 
tion of Zemindar and Bisoyees hostile to Government. The object 
of thechange wasto separate the Bisoyees entirely from the Zemin- 
dar, and make them moreservants and underthe complete control 
of Government, and as one of the means to that end to make them 
entirely dependent upon Government for their remuneration. But 
what has already been said shows that the benefits enjoyed by the 
Bisoyees, and held by them on service tenures, included not only 
the lands under their cultivation, butalsofeesand otherdues receiv- 
ed from the Savaras throughoutthe whole of their muttas. Both the 
Courts in India have adopted the latter view of theextent of the ex- 
ception, andtheir Lordships are not prepared to dissent from their 
conclusion. It follows that the Maliahs did not pass under the 
regrant of the zemindari in 1803, but remained the property of 
Government, as they had been since the forfeiture of 1800. 


The next transaction calling for notice was in 1823. By that 
timeit was foundthat the attempt to keep the Bisoyees under the 
immediate control of the Collectorand to recover their quit rents 
directly had proved a failure. And accordingly a new arrangement 
was made which was thus recorded in a Government Resolution of 
the 24th January 1828 :—‘The Governor in Council is of opinion 
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“that the Bisoyees and their dependent peons, ‘who were a good 
" many years ago separated from the jurisdiction of the Rajah of 
“ Kimidi in Ganjam and placed immediately under the Collector, 
" should be transferred again tothe Rajah and required to pay their 
“ quit rent through him. In consequence of their local situation, 
“ the authority over them can only be exercised by the Rajah and 
“not by the Collector and has consequently been lost.” 


This arrangement was carried out, but under it the Zemindar 
incurred no liability for the quit rents of the Bisoyees, he had only 
to account for what hesucceeded in collecting. It cannot be said 
that this arrangement conferred any proprietary right in the 
Maliahs upon the Zemindar. 


The next change was in 1825, and its natureis stated in a 
Resolution of Government of the 1st September in that year :— 


“The Right Honourable the Governor in Council is pleased 
“to grant authority for annexing to the Kimidi zemindari the 
“ Doratanam Moccassah villages which have become forfeitures to 
“ the state by therebellion ofthe Moccassadars, on condition of the 
“ Zemindari being chargedin future with the tribute of the Bisoyees 
“in addition to the peshcush, andof the villages being always retain- 
“ ed directly under the Zemindar, otherwise they shall be liable to 
“ resumption.” 

Any argument that mightotherwise havebeenurgedin favourof 
inferring proprietary right from theresponsibilityforrevenueimposed 
by this arrangementisexcluded by the factthat the consideration to 
the Zemindar for his increased liability is expressly stated, and it 
consisted not in any rightsconferreg inthe Maliahs but inthegrant 
of certain villages outside them. Sofar as concerns the question now 
in dispute, therefore, matters remained as they were before. 


Itwasnext contended thatthe Appellant and his predecessors 
in title had acquired a title against the Crown by 60 years’ 
adverse possession. Upon this question, which is oneof fact, both 
Courts in India have found against the Appellant; and their 
Lordships do not see how any other conclusion could have been 
arrived at. 


The only question thatremains for consideration isthe question 
upon which the Courts in Indis have differed, thatof estoppel: It 
appears thatfor some years, in consequence of the disability or 
incapacity of successive Zemindars,the zemindari of Parlakimidi 
was under the charge of the Court of Wards. And during the 
whole or partof thistime the view prevailed that the Maliah forests 
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‘belonged to the zemindari. The officers acting under the Court of 


2 


Wards, the principal of whom was, of course, the Collector of the 
District, worked those forests for the benefit of the zemindari,and 
no one on behalf of Government disputed the propriety of what was 
being done. But these facts could bear only upon the question of 
title by adverse possession, which has already been dealt with. It is 
further shown, however, that whilethe Court of Wards was incharge, 
money out of the funds of the zemindari was expended upon the 
making of roads in the Maliahs, partly, it would seem, to increase 
the profits derived from the working of the forests, and partly for 
objects of more general importance. And this expenditure was 
approved and encouraged by the Government. 

The Agent to the Governor who tried this case thought that 
these facts estopped the Defendant (Respondent) from denying 
the Appellant’s title to the Maliahs. From this view the High 
Court dissented. 

Their Lordships agree with the {High Court. The Court of 
Wards on behalf of the Zemindar was in possession of the Maliah 
forests under the mista ken idea that they belonged to the Zemin- 
dari. The Government officials, under the same mistake, acquies- 
ced in that possession, and, while that state of things continued 
they encouraged such an expenditure of zemindari funds upon 
the Maliahs as seemed good in the public interest. It seems 
impossible to put the Appellant’s case higher than this. And 
their Lordships can see in this no such representation as could 
give rise to the estoppel contended for. 

Their Lordships will humbly advise His Majesty that this 
Appeal should be dismissed. The Appellant will pay the costs. 


M.K.M. Appeal dismissed. 
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Before Mr. Justice Henderson and Mr. Justice Geidt. 
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Indian Penal Oode (Act XLF of 1860) Secs. 415, 419, 25—Cheating by 
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“ Defraud, "’ meaning of-—Inducement by trick or lie, if amounts to defrauding 
—Damage or harm. 
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The definition of the word ' fraudulently” in Seo. 25 of the Indian Penal 


Cod is imperfect as it leaves undetermined the word " defraud,” 


a The word “ fraudulently” used in Sec. 415 of the Penal Code, ` together 


‘with the word ‘‘dishonestly ° means something different from “ dishonestly.” 


The word “ fraudulently ’"'is not confined to transactions in which there is 
wrongful gain on the one hand or wrongful loss on the other, either actual 
or intended ; and the word “ defraud, ’’ which is not defined in the Code may 


or may not imply deprivation, actual or intended. 


The word ‘‘ defraud” should be taken or read in the general or ordinary 


_ acceptation of the word aud an inducement by trick ora lie acted does not 
amount to defrauding. 


Reg. v. Longhurst (1) referred to. 


Where the karta or Manager of a joint Hindu family on applying to the 


Collector for payment to him as such karta, a sum of money due to him and 


to the other members of the family including some minors, was directed to 
produce a power of attorney from the others or to cause them to appear and 
admit his authority to sign on their behalf, and thereafter some persons wore 
produced who personated the minors and he signed the receipt for the money 
and so obtained the money, he having been author zed to receive the money 
for the family. ` ' 


Held, that there was no intent to defrud the Collector and that the act 


_not having been done ‘* -dishonestly'’ or “ fraudulently " no offence of cheat- 


ing as defined in the first part of Sec, 415 of the Penal Code was committed. 
Regy, Luthy Bewa (2) referred to ` 


Held furiher—That the act done, in this case the payment of the money, 
did not cause nor was it likely to cause damage or harm to the Collector, in 
body, mind or reputation, for be was legally bound (though he was entitiled to 
insist upon the authority being proved) to hand over the money to the person 
or persons authorised to receive it, and that, therefore, no offence of cheating 


by porsongnon was committed, et 


Apolon for Revision of an order of aguiviction: for an 
offence of cheating by personation punishable under Sec. 419 
I. P. Code. 


The Petitioners were charged with having committed an offence 
punishable under Sec. 419 I. P. Code by personating some persons, 
who were minors, before the Collector witha view to draw outa 


. sum of money due to the minors and other persons belonging to a 
- joint Hindu family of which Ram Dihal, one of the petitioners, was 


the karta. The petitioners were convicted by the Deputy magistrate 
of Darbhanga under Sec. 419, I. P. Code, the petitioner Ram Dihal 


. being sentenced to rigorous imprisonment for 6 months, Ba Buram 


(2) Mayne’s Criminal Law of India, 2nd Edition, p. 780; 4th. Mad. Sess. 1868, 
(2) (1869) 2, B.L. R. A. Or, 25; 11 W. R. Or, 24. 
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for 3 months and also to pay afine Rs. 100 each and Jugowan Singh, 
to undergo rigorous imprisonment ‘for 8 months. ‘On appeal, the 
Sessions Judgeof Tirhoot affirmed the convictions but reduced the 
sentence of Ramdihal to 3 months’ rigorous imprisonment, that of 
Baburam to a fine of Rs. 100 only and affirmed the other conviction. 
` Mr. P. L. Roy and Babu Buldeo \Narain Singh for the 
Petitioners. 


Mr. Douglas White (Deputy Legal Romembrancer) for the 
Crown. - C. A. V. 


The following judgments were deliyered:— 


Henderson J.—The question raised upon this Rule is whether 
upon the facts found the petitioners wererightly convicted of cheat- 
ing by personation under Sec. 419 of the Penal Code. The facts 
found are these: In the treasury at Darbhanga there was a sumof 
Rs. 207 due to the petitioners and to two other persons Thakur 
Parshad and Rajnarain who were minors. The petitioners and these 
two persons were members ofa joint Hindu family of which the 
petitioner Ram Dihal was the karta. Ram Dihal having applied for 
payment of this sum to him as representing the family, the Collector 
onthe 2nd August made an order directing him to produce a power 
of attorney from the others or to cause them to appear and admit 
his authority to sign on their behalf. 


On the 10th August Ram Dihal filed a petition before the Col- 
lector representing that the family being joint no power of attorney 
was necessary to enable himto draw the money but no notice was 
taken of the petition. Onthe 6th September the petitioners and two 
other persons who put thentselves forward as being Thakur Prasad 
and Rajnarain presented themselves at the Treasury and a receipt 
for the money was signed by the petitioners for themselves and by 
the other two persons in the names of the minors, and upon this 
being done the money was paid over. That Thakur Prasad and 
Rajnarain were personated admits of nc doubt. It has been specific- 
‘ally found that the family was joint and that the petitioner Ram 
Dibal, was authorised in any case to draw the money on behalf of 
the family including Thakur Prasad and Rajnarain, the other 
‘members of the family having authorised Ram Dihal to take the 
money and sign for all. 


Upon these facts the petitioners and one Jagawan Singh who 
‘personated one of the minors were convicted under Sec. 419 of the 
‘Indian Penal Code of cheating by personation and sentenced to 
undergo terms of imprisonmentand some of them werealsosentenc- 
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ed to pay a fine. The question to be determined is whether upon 
these facts the petitioners were rightly convicted. 


A person is said to cheat ifby deceiving another person, he fraud- 
ulently or dishonestly induces the person so deceived to deliver 
any property to any person or intentionally induces the person so 
deceived to do anything which he would not do were he not so 
deceived and which act causes or is likely to cause damage or harm 
to that person in body, mind, reputation or property. In either 
case some one must be deceived and here the Collector is found to have 
been deceived by the personation of the two minors. In the former 
case it is necessary that the person deceived should be fraudulently 
or dishonestly induced to deliver up property. The word “ fraud- 
ulently” is defined by Sec. 25of the Penal Code thus:—“A person 
is said to do a thing fraudulently if he does that thing with intent 
to defraud but not otherwise.” This definiton is obviously imperfect 
as it leaves undetermined the word “ defraud.” The word “ fraud- 
ulently” being usedin the section together with the word “ dis- 
honestly” must mean, if itis to have any meaning at all, something 
different from “ dishonestly.” A person is said to do a thing “dis- 
honestly” if he does it with the intention of causing wrongful gain 
to one person or wrongful loss to another. 


“ Wrongful gain” is defined to be “gain by unlawful means of 
property to which the person gaining it is not legally entitled.’ and 
“wrongful loss” is the “ loss by unlawful means of property to which 
the person losing it is legally entitled.” It having been conceded 
that the petitioner Ram Dihal was authorised todrawthe money due 
to themembers of the family, it followg that he was legally entitled 
to the money and that the money was not property to which the 
Collector was legally entitled, for he could have been compelled, on 
proof of the authority, to pay it over to Ram Dihal and no doubt, 
had he realized that he would have beenjustifiedin payingitto Ram 
Dihal onhis sole receipt, he would have paid it. Therefore it cannot 
be saiéthat the Collector was dishonestly induced to part with the 
money. Apparently however the word “ fraudulently” is not con- 
fined to transactions in which there is wrongful gain on the one 
hand, or wrongful loss on the other, either actual or intended. The 
word “defraud” which is not defined in the Code may or may not 
imply deprivation, actualorintended. The Collector was undoubted- 
ly deceived. He had refused to pay upon the receipt of Ram Dihal 
and wouldnot have paid but for the fact that the receipt purported 
to be, though in fact it was not,signed by allthepersons entitled to 
the money, but in the general acceptation of the word he was not 
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defrauded. He was I think induced by what may be described as 
a trick, or a lie which was acted, to deliver up property (which 
he had erroneously determined to retain—although he was not 
legally entitled to do so) to the person who was legally entitled to 
receive it. The case is somewhat similar to a case in Madras 
referred to in Mayne’s Criminal Law of India 2nd Edition p. 780, 
Reg. v. Longhurst (1). In that case the accused was indicted for 
obtaining a carriage from the prosecutor by a false pretence. He 
admitted the fact but he said that the prosecutor owed him money 
(and this was admitted) and that he got the carriage in order to 
compel payment. In charging the jury Bittleston J. said :—“ If 
you think he (the accused) did not obtain it (the carriage) with 
the intention of keeping it but of putting a screw upon the pro- 
gesutor then I think he ig not guilty of the offence. The prosecu- 
tor admits that there was a debt due and there is evidence of an 
arbitration between them as to a money dispute. If you think it 
was merely a trick resorted to for the purpose of pressure then I 
recommend you to acquit. Itis very dangerous to convict in a 
criminal charge where the case comes merely to a matter of civil 
dispute.” That, however, was a case in 1869 bofore the Penal 
Code came into force and was tried according to the principles of 
English Law and is not necessarily an authority on the construc- 
tion of s. 415 of the Penal Code. In a more recent case Reg v. 
Luthi Bewa (2) where one Koomares, who had agreed to sell land, 
set out to register the conveyance but fell ill on the way and 
sent in the defendant who, by personating her had the deed regis- 
tered in her name it was held that the defendant had committed 
an offence under s. 98 of the Registration Act (XX of 1866) but 
that he was not guilty of gheating by personation under s. 419 of 
the Penal Code. It was considered that there was nothing to 
show that the prisoner intended to defraud or injure anyone in 
personating Koomaree and doing an act which Koomaree doubt- 
less would have done had she not been prevented by illness from 
going to the office of the Registrar in person. 


In my opinion there was no intent to defraud the Collector in 
this"case and the facts found therefore do not come within the first 
part of s. 415 by which cheating is defined, itnot having been shown 
thattheact was done fraudulently or dishonestly. Inthelatter part 
oftheseotion however the words “fraudulently” or“ dishonestly,’ do 
not find a place and may accordingly be disregarded in considering 
whether the facts found come within the latter part of the section 


(1) 4th. Mad. Seos. 1868. 
(2) (1869) 2 B. L. R. A, Or. 25; 11 W. R. Cr.24 
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The words, omitting what is unnecessary, are “whoever by deceiv- 
ing any person ... intentionally induces the person 80 deceived to 
do... anything whieh he would not do... if he were not so deceived 
and which act ... causes or is likely to cause damage or harm to 
that person in body, mind or reputation is said to‘cheat.” Here 
again there is no question that deception was intentionally pract- 
ised and thatthe Collector wasactually deceived and in consequence 
of the deception he made over the money which he would not: 
have paid but for the deception. Butin my opinion it cannot be 
said upon the facts found that the act done, that is, the payment’ 
of the money, caused or was likely to cause damage or harm to 
the Collector in body, mind or reputation forhe was legally bound 
(though he wasentitled to insist upon the authority being proved) to 
hand overthemoney tothe person or persons authorised toreceive it, 
and Ram Dihal has been found to have been so authorised. ` In my 
opinion therefore the petitioners are not guilty of cheating by per- 
sonation and I would make the Rule absolute and setting aside the 
convictions and sentences, direct that the petitioners be dischar- 
ged and the fines, if paid, be refunded. 

Geidt J.—I entirely agree with the ‘ae just delivered by 
my learned brother. It seems clear that there was neither fraud 
nor dishonesty on the part of the petitioners nor any harm nor 
likelihood of harm to the Collector in the petitioner’s conduct. 
It cannot therefore be brought within the definition of cheating 
contained in section 415 of the Penal Code. Had the false per- 
sonation occurred in a suit or criminal proceeding, it would have 
been punishable by section 205 of the Penal Code. False persona- 
tion in registration proceedings is also punishable by section 82 (d) 
of the Indian Registration Act, 1877. «In neither of these cases is 
fraud or dishonesty an essential ingredient in the offence. But 
there is no simliar provision as far as I am aware, withregard to 
false personation in proceedings before a Collector. I agree in 
making the Rule absolute and in setting aside the conviction and 
sentence. : 


H. P. o: M. N. M. ` Rule made absolute. 


‘ 
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Before Mr. Justice Geidt and Mr. Justice Mookerjee. 
EMPEROR. 


v. 
ESUA SHEIKH AND OTHERS.* 


Joinder of charges—Separate and distinct acts committed by two sets of 
persons, joinder of, if legal—Re-irial—Oode of Orininal Procedure Act V of 
1898) Secs. 287, 288, 


The trial of two separate and distinot offences, committed by separate 
sets of persons at different times, at one and the same trial is illegal. 
Subrahmania 4yyar v. King-Emperor (1) followed. 


A retrial of the offences with which the acoused were respectively charged 
was, in the circumstances, directed to be held by two trials, 


Reference under Sec. 807, Cr. P. Code. 
The material facts appear from the judgment. 


Mr. Lahiri and Babu Haraprasad Chatterjee for the Accused. 
The Deputy Legal Remembrancer (Mr. Douglas White) forthe Crown. 


The judgment of the Court was delivered by 


, Geidt J.—Tbis is a reference by the Sessions Judge of Nadia 
under Sec. 807, Or. P. C. 


Three persons were on their trial before him. Oneof the charges 
ralated to two of these persons, Esus and Panchkouri. These per- 
sons were charged with having onthe 30th July kindapped Abe- 
dannessa, a girl under 16 from lawful guardianship of her parents. 
A similar charge was drawn up against Esua and Latif, the date of 
the offence committed by them being the 26th June and the girl 
alleged to have been kidnapped being the same. There were also 
charges against Hsua and Panchkouri and against Hsuaand Latif 
respectively of having concealed the kidnapped girl. The charges 

- were all tried together and the jury returned a verdict ofnot guilty 
against Panchkouri. With regard tothe other two accused, they 
found that Esua and Latif had abducted the girl from the guardian- 
ship ofher parents but they could not agree whether the’girl was 
ander or over 16 years of age. When the Sessions Judge asked them 
to reconsider the matter, they returned a verdict that it was not 
proved that the girl was undr sixteen years of age. 

Tt appears tous that there was a misjoinder of charges in this 

` trial. Two acts of abduction, separate and distinct, were alleged 


” Or. Reference No. 39 of 1904, made by F. Mac Blaine, Esq. Sessions 
Judge of Nadia, under Sec. 807, Or..P. Code, on the 80th Beptember 1904, 
(2) (1901) I. L. R, 25 Mad. 61 P.O. 
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to have been committed by two sets of persons. The first abduction 
by Esua and Latif was in June. They were arrested and brought 
before the Court and it was while this prosecution was going on 
that the second abduction by Esua and Panchkouri is alleged to 
have taken place. We do not understand how the trial of these two 
distinct offences by separate sets of persons came to be joined 
together in one trial. 


Under the ruling of the Privy Councilin Subrahmania Ayyar v. 
King-Emperor (1), sucha trial is illegal and mustbe setaside. 

We have further to consider whether we should order a retrial 
for each of the offences. Having regard to the facts disclosed in 
the evidence, we think that there should be a retrial by the Ses- 
sions Judge of the offences with which the accused are respectively 
charged. 

We accordingly remand the case and direct that two trials be 
held, of Esua and Panchkouri in one case, and Esus and Latif in 
the other, for offences punishable under Sec. 368, I. P. O. 


H. P. 0.; M. N. M. Retrial ordered. 
(1) (1901) I. L. R. 25 Mad. 61. P. O. 


FULL BENCH. 


Before Sir. Francis W. Maclean, K. O. I. E., Chief Justice, 
Mr. Justice Ghose, Mr. Justice Rampini, Mr. Justice Sale and Mr. 
Justice Geidt. 


KALI MANDAL AND OTHERS. 


v 


RAM SARBASYA CHAKRAVARTI.* 


Bengal Tenancy Act (VIII of 1885) Sec. 158—Sals, order setting aside or 
declining to set aside—Execution of decree—Appeal against order if allowable 
Original deores of appealable—Parties to sttit—Parties having conflicting 
claims of title. 

Held by the majority of the Full Bench (Rampini J, dissenting)--An order 
Passed on an application under Secs. 244 and 311, O. P. O. to set aside a sale 
held in execution of a decree for rent, when the decree-holder is the auction- 
purchaser, is on order which decides a question relating to title to land or to 
some interest in land as between parties having conflicting claims thereto 
and an appeal lies from such order, although no appeal lies from the decree in 
the suit on account of the prohibition contained in Seo. 158 of the B. T. Act. 


* Reference to Full Bench in Civil Rule No, 8626 of 1904, against an order 
of Babu Mohendra Nath Mukherjee, Subordinate Judge, 24 Pergunahs, dated 
the 4th July 1904 reversing that of Babu Khetra Lal Sing, Munsiff, Diamond 
Harbour, dated the 23rd February 1904. 
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Ganga Charan Bhattacharya v. Sashi Bhusan Roy (1), Safar Als v. Raj- 
mohun Guha (2), referred to and followed. 
Monmohini Dasi v. Lakhinarain Chandra (8), overruled. 


Rule obtained by the judgment-debtor. 


Application to sot aside a sale, under Secs. 244 and 311 of the 
Code of Civil Procedure, held in execution of a decree for rent ina 
suit valued at less than Rs. 50, the decree-holder being the auc- 
tion purchaser. 


References to a Full Bench by Maclean C. J. and Mitra J. 


The facts of the case appear fully from the Order of Reference, 
which was as follows :— 


The holding of the defendants, the petitioners inthis Court, 
was sold in execution of a decree for rent obtained by the opposite 
party. The suit was laid at a sum below Rs. 50; it was undefended, 
and the decree was passed by a Munsiff who was empowered to 
exercise final jurisdiction under clause (b) of section 153 of the 
Bengal, Tenancy Act. 


The petitionsra applied under section 244 ofthe Civil Procedure 
Code to have the sale sst aside on the ground of fraud. The Mun- 
siff acceded to their prayer and tho sale was set aside. The decree- 
holder who was himself ths purchaser appealed against the order. 
The appeal cams on for hearing before the Subordinate Judge who 
ona preliminary objection under section 153 held, for reasons 
contained inhis judgmant, that he was competent to entertain the 
appeal. On tbe marits the Subordinate Judge decreed the appeal 
. and confirmed the sale. 


The present application raises the question of the jurisdiction 
as to appeal to the Lower Appellate Court. It is conceded that the 
Subordinate Judge was in error in holding that the Munsiff wasnot 
vested with the power contemplated by clause (b) af Section 163. 


The decree in the suit did not decide any question relating to 
title to land or any interest in land as between parties having con- 
flicting claimsthereto orany other question referred toin the proviso 
to section 153, but it seems to us that a proceeding to set aside 
a sale distinctly raises a question as to an interest in land, and the 
order of a Munsiff adjudicating on that question is an orderexcept- 
ed from the prohibition as to appeals. 


(2) (1905) 1.0. L. J. 255. 
(2) (1902) Misc. App. No. 438 of 1901, sin e reported, 1. O. L. J. 454 anie, 
(8) (1900) I. L. R. 28 Cale. 116. 
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This wastheviewtakenin Ganga Charan Bhattacharya v. Sashi 


Bhusan Roy (1), and in an unreported case decided by this Bench 


(Appeal from Order No. 311 of 1904 decided on the 31st March 


. 1905)" though a different view was taken in Monmohini Dasi 


v. Lakshmi Narayan Chandra (2). In the lastcase the attention of 
the learned Judg3s was noi drawn to the distinction between a 
decree in a suit and an order passed in execution of it and the 
different nature of the question that might be raised in them. 
Ganga Charan Bhattacharya v. Sashi Bhusan Roy was dis- 
tinguishable from Monmchini Dasi v. Lakshmi Narayan Chandra. 
Our order in appeal No. 311ot 1904 was based on a different point 
and it was unnecessary for us to refer the question raised under 
section 158 to a Full Bench, but the present case cannot be dis- 
tinguished. 
We accordingly refer the following question toa Full Bench:— 
Does anappeal lie froman order setting asideasale or declining 
to set aside a sale in execution of a decree for rent when there 
could bs no appeal from the decree in thesuit on account of the 
prohibition contained in section 153 of the Bengal Tenancy Act ? 
(1) (1905) 1 0. L. J. 255. (2) (1909) I. L. R. 28 Oalo. 118. 





+ Appeal from Order No. 311 of 1904. 

Banamali Biswas v. Felaram Haldar and others. 

Babu Sasi Sekhar Bose for the Appellant. 

Babu Surendra Chandra Sen for the Respondent, 

Maclean C. J.—It is quite clear upon the findings of fact in this case which 
comes before us on second appeal that there is no point of law which would 
justify usin interfering. We are now asked to hold that the application must 
fail inasmuch as applicant is nota representative of the judgment-debtor 
within the meaning of Section 244, Code of Civil Procedure. But that point 
was never taken in either of the Subordinate Courts or in the grounds of 
appeal to this Court. Ido not think, therefore, that the appellant should be 
allowed to take the point at this last stage. 

It is unnecessary, in the ciroumstances, to decide the preliminary objection 
which was raised to the hearing of this appeal, namely, that having regard to 
decision in Monmohini Dasi v. Lakshi Narain Chandra in Indian Law Report, 
28 Oalcutta, 116, no appeal lay, but I think thatin this connection I may call 
attention to an unreported case decided by Mr. Justice Holmwood and myselt 
in Ganga Oharan Bhattacharya v. Sashi Bhusan Roy, heard on the 14th 
February 1905, which perhaps clashes with the case reported in Indian Law 
Reports, 28 Calcutta, page 116. Theappeal is dismissed with costs, two gold 
mohurs, 

Mitra J.—I am of the same opinion. As regards the preliminary objection 
taken to the hearing of the appeal, I need only refer to the judgment delivered 
by the Chief Justice and Holmwood J., in Civil Rule No. 8489 of 1904, on 
the 14th February last. The decision in Indian Law Reports, 28 Caloutta, 
116 is in conflict with that judgment, and the only distinguishing feature in 
the two cases is that in the one the decree in the suit showed that there was a 
question of title to land involved, and in the other the decree was not pre- 
cisely of the same character. Iam, however, of opinion thatthe question in 
an application to set aside a sale is e question relating to title toland aa 
between parties having conflicting interests therein, namely, the purchaser 
and the judgment-debtor, irrespective of the deoree in the suit. Ifit were 
necessary in this case, I would have asked my Lord to refer the question to a 
Full Bench. 
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Babu Samatul Chandra Dutt (with him Babu Sarat Chandra 
Dutt) for Petitioners :—Opposite views have been taken in I. L. R. 
28 Cale. 116 and 1 C. L. J. 255. The Bengal Tenancy Act does 
not provide for an appeal; appeals are provided for in the Civil 
Procedure Code. Secs. 178, 174 of the Bengal Tenancy Act and 
Secs. 310A, 311 and 244 of the Civil procedure Code provide for 
setting dside sales. When the auction-purchaser is a third person 
he cannot appeal, because he is not a party to the suit. See 
Harabandhu v. Harish (1). “Parties,” in Sec. 153, Bengal 
Tenancy Act, means “ parties to the suit,” and not to the execu- 
tion proceedings. The word “thereto” in the same section, does 
not refer to the “ decree” or “ order” but to the land. 


[Gnose J. The case of a third person purchaser need not be 
considered, as in this case the decree-holder himself is the 
purchaser.] 

The decree or order must decide one of the four questions 
referred to in Sec. 153. They must have reference to the same 
period of time; the last three evidently refer to the time when 
the suit is instituted. The question of title must also have reference 
to the same time, i. ¢., the time of the institution of the suit. The 
purchaser acquires title after the decree. An order under Secs. 
311 and 244, does not decide any question relating to title to land 
&o. It simply decides whether there was irregularity or fraud in the 
sale. As to what is conflicting title, see Sitanath v. Kartic (2), When 
tho landlord is the purchaser, the tenancy is merged. He cannot, 
at any stage of the case, including execution, deny the tenancy. 

Sec. 102 of Act VIII (B. C.) of 1869 did not provide for an 
appeal from any order in execution, when no appeal was allowed 
from the decree in the suit. Bee the cases of Deb Coomaree v. 
Gunga Dhar (8), Krishto Coomar v. Anund Coomar (4), and Par- 
butty v. Shaik Mondari (5). , 

In suits of the nature cognizable by Small Cause Courts, 
second appealfrom orders in execution of decrees Were held barred 
by See. 586 C. P. Code. See the case of Lala Kandha v. Lala Lal 
Behari (6). 

Babu Mahendra Nath Roy for the Opposite Party :—Referred 
to unreported decision in Misc. appeal No. 438 of 1901, which is 
precisely in point. Safarali v. Ray Mohun, (7). The question 
must be decided upon a proper construction of Sec. 153 of the 


(1) (1898) 80. W. N. 184. (4) (1878) 19 W. R. 807. 
(2) (1900) 8 O. W. N. 434. (5) 1879; I. L. R. 5 Calo. 594. 
(8) (1872) 17 W. R. 199, (6) (1878) I. L. R. 25 Cale. 873, 


(7) (1902) O. L. J. 454 ante. 
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Bengal Tenancy Act which distinguishes an order passed in the 


, suit from the decree in the suit. In the case of Monmohini Dasi 


(1), this distinction is overlooked. 
The following judgments were delivered :— 


Maclean C. J.—I think that upon the present occasion, I 
cannot usefully add anything to what I said in the case referred to 
in the Reference to this Bench—the case of Ganga Charan Bhat- 
tacherjee v. Sashi Bhushan Roy, (2) In that case, I dealt with the 
preciss print which is now before us somewhat fully and nothing 
additional now occurs to me. It was suggested in the course of the 
argument here that the word “parties ” in the section must mean 
parties to the suit. We are relieved from any difficulty upon that 
head as in the present case both parties were parties to the suit. 
The decres-holder was the purchaser. 


Since the case was before us and since the reference was made 
we have been referred to an unreported case of which I was pre- 
viously unaware—Appeal No. 438 of 1901—in which the decision 
was given on the 21st May 1902 (3)—a decision of my brothers 
Ghose and Geidt JJ. in which I find that they took the same view 
of the question as I now take. The result, therefore, will be that 
the rule will be discharged and with costs—three gold moburs for 
both hearings. : 


Ghose J.—I agree with the learned Chief Justice in the decision 
that he has arrived at. No doubt, is may be said that the precise 
question which was raised before the Court of first instance upon 
the application of the tenant, the judgment-debtor, was not a ques- 
tion relating to title to land or to some interest in land as between 
the parties to the suit—the questionraised being whether the sale 
at which the landlord purchased was a good sale; but as explained 
by a Divisional Bench ofthis Court in the case to which my 
Lord has referred, and to whioh I was a party, the order of the 
Court did, in effect, hold that the landlord acquired no title to the 
property in question under his purchase. That would be a decision 
of a question relating to title to land or to some interest therein ; 
and as such, would be appealable under the proviso to section 158 
of the Bengal Tenancy Act. In this view of the matter, I think that 
this Rule must be discharged. 


Rampini J.—The question propounded for our consideration 
is “ does an appeal lie from an order setting aside a sale or declining 


(1) (1900) I. L. R. 28 Calo. 116, 
(2) (1905) 10, L. J. 255. 
(8) Safaraliv, Rajmohun, since reported in1Q. D, J. p. 454 ante, 
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to set aside a sale in execution of a decree for rent when there could 
be no appeal from the decree in the suit on account of the probi- 
bition contained in section 153 of the Bengal Tenancy Act ?” 


I am of opinion that no appeal lies, because I consider that no 
such question as is referred to in the proviso to section 153 of the 
Bengal Tenancy Act is decided when an order is passed either 
` setting aside or refusing to set aside a sale held in execution of 
a rent decrasa passed by a Munsiff specially empowered by the local 
Government under section 153 (b) of the Bengal Tenancy Act. 
It has been said that an order of such a nature decides a question 
relating to some interest in land as between parties having con- 
flicting claims thereto. I am of opinion that this is not the case. 
Such an order may decide a question relating to an interest in land 
but not an interest in land as between parties having conflicting 
claims thereto in the sense which is properly to be attached to these 
words in the proviso to section 153. Such a case will arise when 
one of the parties to a suit or proceeding says: “This land is mine.” 
hold it by suchandsuch title,” and the other party replies—‘‘No, 
the land is mine by another title.” In an application for the setting 
aside of a sale, nosuch question of conflicting interests arises. 
The plea of the judgment-debtor in such a case is:—The land 
is no longer mine: my title to it has passed to the purchasers: but 
I maintain that the proceedings in the course of which it passed to 
the other party were irregular, and so I am entitled to have them 
set aside, and my land restored to me.” The plea of the purchaser 
on the other hand is—‘ The land was yours. I have bought it 
at a Court sale regularly held and you cannot get it back.” The 
question in such a case then is not a question as between parties 
having conflicting claims thérete in the sense in which these words 
are used In the proviso to the section above referred to. I therefore 
would answer the question propounded to us in the negative. 


_ Sale J:—I agree in the judgment that has been given by my 
‘Lord the Chief Justice. 


Geidt J:—So do I. g 
H. R. C.; B. M. Rule discharged. 
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APPELLATE CIVIL. 


Before, Sir Francis W. Maclean, K. C. I. E., Chief Justice, 
Mr. Justice Ghose, Mr. Justice Harington, Mr. Justice Mitra and 
Mr. Justice Getdt. 


BHAGABATI BARMANYA AND ANOTHER 
i v. 
KALI CHARAN SINGH AND ANOTHER.” 


Hindu Law— Gift to a class, effect of —When some incapable of taking— 
Whether whole gift is void when effect cannot be given to a part of it. 

There is no rule of Hindu Law that a gift inter vivos or a bequest to a class 
of peraons, some of whom are incapable of taking by reason of the rule that 
the gift is valid only if itis made to a sentient being capable of taking, is void 
also as regards those who are sentient andgcapable of taking. 

The rule in Leakey. Robinson (1) is repugnant to Hindu notions and as it 
has the effect of defeatinz the intention of the testator, it ought not to be 
apptied to deeds executed by Hindus. 


The proposition that a gift must fail in its entirety because effect cannot be 
given to a part of it ought not to be applied to doouments executed by Hindus, 


Where it appeared from the whole of & will executed by a Hindu testator 
tht his primary inteutioa was that all his nephews then born and those who 
might be born afterwards, should take equally under a bequest made by him 
and his sscondary intention was that his nephews who were in existence should, 
though not specifically named, take, and where the primary intention could not - 
be givon effect to, becaust the beques: was bad in respect of those who might 
be born subsequently, the Court would carry out the secondary intention and 
give effect to tha bequest as rogards the nephews who sre competent to take, 


Appeal by the Defendants. 


Suit fora declaration that the deed of relinquishment exe- 
cuted by Defendant No. 1 in favour of Defendant No. 2 is 
invalid. 

This case first cams on for hearing before Maclean C.J. and 
Mitra J., but in consideration of the importance of the question 
raised, it was heard by a spacial Bench of five Judges. oe 


The case turnedupon the construction of a will by oneRam Lal 
Sing who died on the 3rd March 1868 leaving behind him ay idow 
named Bhagobati Barmanya, defendant1, two married sisters Golap 
Sundari and Annapurna, whose husbands were alive and 2 chjildless 
widowedsisters and a mother named Fudan Kumari Barfaanya. 
Golap Sundari had 2sons Jagabanduand Nil Kant and Annjypurna 


* Appeal from Original Decree No. 141 of 1903, against the 
J.E. Webster, Esq., District Judge, Murshidabad, dated the 24th 
(1) (1817) 2 Mer, 363. 
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had a son Shama Charan, defendant 2, allliving at the time of testa- 
tor’s death. A third son named Madhu Sudan was born to Golap 
Sundari after the testator’s death. Nil Kant was adopted into 
another family on the 19th April 1872 and the present plaintiff is 
his only son. Jagabandhu, Nil Kant, Madhu Sudan and Fudan 
Kumari all died before the institution of the suit and before the 
execution of the deed of release hereinafter mentioned. 


Jagabandhu left a widow named Basant Kumari, defendant 8, 
without any son. Madhu Sudan died unmarried. The will of 
Ram Lalis dated 2nd March 1868. 


By the will, Ram Lal gave a life estate to his mother Fudan 
Kumariand his wife Bhagabati Barmanya. Fudan died in 1294 
(1887-8). Bhagabati executed a deed of release on the 11th 
October 1901 in favour of defendant 2, Shama Charan relating to 
the whole of the properties left by Ram Lal, and Shama Charan 
got his name registered in the Collectorate to the extent of 16 
annas and obtained possession of all the property. 


The plaintiff in this suit claims to be entitled to a third share 
of the properties left by the testator as heir to his father Nilkant 


Cai 


CIVIL 


1905 


TS 
Bhagabati 
Barmanys 


o. 
Kali Charan Singh. 


ee 


who is alleged to have had a vested interest under the will, and Plat 


prays for a declaration that he is entitled to a $ share of the pro- 
perties left by Ram Lalvafter: the death of Bhagabati Barmanya 
and for a further declaration that the deed of relinquishment is 
void and inoperative with regard to his $ share. 


The lower Court decreed the suit. The portion of the will 
material for this report runs to this effect— 


Cy mothe Fudan Kumari Barmanya and my wife Bhagabati 
Barmäñya shall, as long as they live, hold possession of all my 
properties, moveable and immoveable, and enjoy and possess the 
same on payment of the Collectorate revenue and the zemindars’ 
rent and by maintaining intact and continuing the service of the 
established deities and the ancestral rites according to the practice 
heretoforeobtaining, andshall pay off my debtsand realize my dues. 
They shall not be competent in any way to transfer the immove- 
ble property to any one. On the death of my mother and my wile, 
the sons of my sisters Golap [Sundari] Barmanya and Annapurna 
Barmanya, that isto say, their sons who are now in existence as 
also those who may be born hereafter, shall, in equal shares, hold 
the said properties in possession and enjoyment by right of in- 
heritance, and shall maintain intact and continue the service of 
the established deities and the ancestral rites according to the practice 
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las heretofore obtaining. In the event of any one amongst the sons of 
1905 “my sisters being a minor af the time of the death of my mother 
Bhagabati Jand my wife, (i.e. of the survivor) his mother or his brother shall, 


during his minority, hold possession (of the properties) as his 
guardian. I make a gift of my reversionary interest in the pro- 
perties held in possession by the co-wife of my maternal grand- 
{ mother, to the son of my sister Annapurna. 


Barmanya 


v. 
Kali Charan Singh. 





2. My mother and my wife shall maintain my sisters Ram- 
Í dhan Barmanya, Braja Sundari Barmanya,Golap Barmanya and 
} Annapurna Barmanya with their sons and daughters as also my 
í sisters’ husbands Gopal Chunder Sinha and Mon Mohan Sinha 
i in the same way as I have been doing. They shall by no means 
i be competent to act otherwise. If they do, the said parties shall 


\ be entitled to claim and obtain reasonable maintenance. 


' 3. My sisters Ramdhan and Braja Sundari aforesaid are son- 
j loss widows. My mother and my wife, and on their death my 
‘nephews (sisters’sons) shall pay them a monthly allowance of 
| Rs. 10 each for the performance of their religious ceremonies and 
‘for the expenses of pilgrimage, over and above their maintenance. 
It will be proper for my said two sisters to look after the comforts 
of my mother, failing which they shall nob get the monthly allow- 
ance in cash. 





4 4, My mother, my wife, my sisters, my sisters’ sons and my 
- sisters’ husbands shall continue to live in their respective apart- 
ments in my Khanabati and other buildings constructed for residen- 
tial purposes, in the same way as they have been doing. My 
| sister Annapurna Barmanya shall live with her husband and her 
son in the apartments occupied by thy wife. My Katchary is 
being held in my Bartakkhana house, both on the ground-floor 
i as well as on the first, and gentlemen and relatives have access 
thereto ; and this practice shall be continued. 


| 5. Out åf the zemindary and other properties left by Bimala 
|! Dasya and obtained by me under Will, I have given away the 
Mahal Pachanparah to Shib Datta Tribedi Thakur, son of my 

Guru who is dead, for the spiritual benefit of my father; and now 
for my own spiritual benefit, I make a gift to him of the Mahal 
named Jotekul, and he with his sons, grandsons, and other heirs in 
succession will hold this zemindary in possession and enjoyment 
on payment of the Collectorate revenue, being vested with the 
right of gift and sale. 


6. My mother and my wife being females, lappoint my sister’s 
husband Babu Mano Mohan Sinha and also Beni Madhab Newgy 
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of Barala, to be Sarbarahakars (of my estate) for the purpose of 
assisting them and looking after and supervising the work of man- 
agement of property and all other things and affairs, and all items 
of business relating to collections and payment of Government 
revenue into the Oollectorate. They shall conduct all business 
in harmony with my mother and my wife. If there be any differ- 
ence of opinion, the opinion of the majority shall prevail. My 
mother and my wife shall pay the said Sarbarahakars a salary of 
Rs. 25 each per mensem. 


7. Nothing remains due to me on any account from my servants 
Isvar Ghosh, alias Kalu Ghosh, Jajnesvar Ghosh or Isvar Ghosh. 
My mother, my wife or any of my representatives shall not, after 


my death, prefer any claim against them. The 20th Falgoon 1274, 
corresponding with the 2nd March 1868,” 


The defendants preferred this appeal to the High Court. 


Dr. Rash Behary Ghose, (with him Babus Golap Chandra Sir- 
car, Ram Chundra Mozumdar, Tarak Chundra Chakravarts and 
Hemendro Nath Sen) for ths Appellants, contended that (1) there 
was no devise atallto the nephews and (2) the deviseis bad as 
made to a class. 


As to the first contention, it was submitted that what the testa- 
tor intended was that the nephews would take as heirs. The words 
“ag heirs” meant what the testators in this country generally are 
in the habit of doing viz, touse the words of Phillips and Trevel- 
yan™ ‘embroidering’ on the dull grey ground the modifications he 
desires. Testator was unconsciously laying down the ordinary 
course of inheritance. What was intended was that the nephews 
would take by ‘better right’ as heirs and not as devisees. The inten- 
tion of the testator was that all the nephews were to benefit. If 
construed as devise, admittedly as after born nephews cannot take, 
the intention of the testator will not be given effect, to. 


[GHosE J. According to your contention, the testator was 
thinking only of the ordinary succession by inheritance. But he 
must have been thinking of some thing else, as appears from the 
provision in the will about themother and the wife who have got 
only life-interest.] 


It is submitted that my contentionrelates to the portion ofthe 
will relating to the nephews. Here is narration and declaration in- 
termingled with devise. With regard to the nephews it is a mere 


* On Hindu Wills, p. 109. 
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declaration of the ordinary courseofinheritance. Refers to Phillips 
and Trevelyan pp. 108, 111 et seg. 


[C. J.—Do you contend that there was an intestacy ?] 


Yes. Ramlal was a testator when he was prescribing for his 
mother and widow, but not so when hepcescribed for his nephews. 
Testator would not haveliked thatone of the nephews wouldbe taken 
into adoption and afterborn nephews will be excluded and that 
some of them will alone take. Where ordinary course ofinheritance 
is prescribed, that portion is not regarded as a testamentary dis- 
position. Fanindra Deb Raikatv. Rajeswar Das (1). 

[O. J— Why do you quote this case?] 

To show.that where a testator prescribes the ordinary course of 
inheritanceit isnot a testamentary disposition so far as that portion 
is concerned. Inthat case, testator said that “you are my adopted 
sonand youshall becomethe proprietor.” “This simply states what 
would havehappened without it” (2). In the present case also the 
will simply states what would have happened without such a 
direction. 

[C. J.—The reason of that case was that the person adopted 
would only take and it was not a case of persona designata.| 

See Bhoobun Moyee Debiav. Ram Kishore Acharj Chowdhry (8). 

[Mirra J.—Theinstrumentin thatcase was an Anwmatipatra.] 


No doubt, that makes a distinction. In this case it is a will so 
far as the mother, widow, priests and others are concerned. 


[GHOSE J.—You mean to divide the will. According to your 
contention it is a will as to some and not so as to others. ] 


There is no doubt a distinction between what is undoubtedly a 
devise and bare statement of the law that the nephewsavre to take 
in equal shares. Here particular devises are’ embroidered on the 
ground of intestate succession. As to his mother he consciously 
interferes with the Hindu Law. Herethenephews are totakeas heirs. 

[MITRA J-—Suppose the testator wished to devise the remain- 
der to the nephews, what words would he have used ?] 

[GHosz J.—Those are the very words he would have used; 
“after-taker' would be the proper rendering of the words used by 
the testator. That is what the testator meant.] 

Testator here describes the order of succession and is not 
prescribing any. If taken as a devise it would exclude some 


(1) (1885) L. B. 12 1.4.72; I. L, R. 11 Galo. 463. 
(2) Ibid p. 484. 
(8) (1865) 10 Moo. I. A. 279, 
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nephews while in the other case the testator's intention will be 


given effect to. 


LO. J.—How can you say that a part of itis a good dvise 


and a part not so ?] 


This may seem anomalous to an English Lawyer. But this 
will is to be understood as Hindu. 


[MITRA J.—The sister’s sons were the objects of his affec- 
tion. He prescribes for their maintenance and residence. And 
this is an important fact for consideration. ] 


In dealing with the 2nd point, it was contended that up to 
1886 the current of decision as tothis pointran smooth and theripple 
wasfor the first time created by Mr. Justice Wilson in Settv. Sett (1). 


Sreemati Bramamayt Dasi v. Jagas Chandra Dutt (2), is the 
first case in which the gift to a class was declared invalid. 


Ramguctee Acharjee v. Krishto Soondurce Debia (8), is to the 


same effect. 


[GHosE J.—The devise in that case was 80 indefinite that it 


could not be acted upon.] 


That is not the ground upon which the case was decided. 
Couch C. J. points out thatthe gift is bad: “In a gift of this kin 
regard is had to possible and not to actual events, and the fact that 
it might have included objects,toc remote is fatal to its validity” (4). 


[GHosE J.—If the nanyés of the nephews had been mentioned 
would you have contended that the devise is bad ?] 

Yes, Even in o also gift would have been bad. 

[GHOSE J.—Seo/Bishtn Ghand’s case (5) and Sett v. Sett (1).] 


See Soudamin 
money Dossee v. 





Yy Dassee v. Jogesh Chumder Dutt (6) ; Kherode- 
oorgamoney Dossee (7); Bhoobun Mohini Debya 


v. Harrish Chafader Chowdhry (8). It is in this last case that Leake 


v. Robinson (9 
Council. 





[GEIDTJJ.— That was a gift inter vivos. Is it not ?] 
Fsto Tarakeshwar Roy v. Shoshi Shikhareswar Roy (10). 


Yes;refe: 


(1) (1886\8 1, L, R. 1} Cals. 683. 


(2) (187$) 8 B. L. R. 400. 
(8) (1878) 20 W. R. 472. 
(4) @ 
(5) (18ğs:) 11 I. A. 164; 


, was for the first time referred té by the Privy 


(3) (1877) Leb. R. 2 Calo, 262. 
(T) (1878) I. L R. 4. Calo. 455, 
(8) (1878) 5 A. 188; 
I. D. R. 4 Gale. 23. 
(9) (1817) 2 Mer. 363. 
(10) (1888) 10 I. A. B1 at 55 ; 
I. L. R. 9 Calo. 952, 
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See Raikishori Dasiand others v. Debendra Nath Sarkar (1), Rat 
Bishen Chand v. Asmaida Koer (2). In the last case their Lord- 
ships thought the question tobe an open one. The transaction 
was looked upon as a family settlement made by the head of a 
Joint Hindu family followed by delivery of possession. 

Ramlal Sett v. Kanai Lal Sett (8). In this case, the gift was 

ade by the grandfather to the two grandsons named in the deed 
followed by possession. It was not necessary for Wilson J. to 
dissent from Markby, Pontifex JJ. and Garth O. J. Garth C. J. 
expresses himself very cautiously. Previous cases were not over- 
ruled. All we have got is the dictum of a learned Judge. 

See also Bhoba Tarini Debya v. Peary Lall Sanyal (4). In 
this case there is no detailed reference to Kherode Money’s case 
and Soudaminey’s case beyond the statement that they have been 
overruled by Bishen Chand’s case. ? 

Bishen Chand’s case was decided in 1884, whereas a year 
before their Lordships of the Judicial Committee quoted with 
approval Leake v. Robinson, in Tarakeswar Roy v. Shoshi Shik- 
hareswar Roy. Is it possible that the long current of decisions 
will be overruled and brushed aside without any reference to them, 
in their judgment in Bishen Chand’s case. 

Refers to Rojomoyee Dassee v. Troylukho Mohiney Dassee (6), 
Jairam Narrongi v. Kwverbai (6), Mangal Das Parmanandas v. 
Tribhuvandas Narsidas (7), Tribhawandas Ruttonji Mody v. Ganga- 
das Tricumji (8), Khimjt Jairam Nw onji v. Morarji Jairam 
Narronji (9), Gordhandas Soonder Das, Bai Ram Coover (10). 

To give effect to the contention of the \pther side it would be 
necessary to split up the devise into 3 pertidtis, one to persons in 
existence and the other to persons not in existance. This cannot 
be done in the case of a covenant as has bed held in Kristo- 
dhone Ghose v. Brojo Gobindo Roy (11). 

[C. J—Thgt case related to the splitting up of{ covenants.] 

Refers to Manjamma v. Padmanabhayya (12), ais the only case 
on the pdint decided by the Madras High Court. Rapfers to Leake 
v. Robinson (18). 









(1) (1887) 15. I. A. 87; (6) (1885) I. L. R. 9 Bagm. 491. 


I. L. R. 15 Calc. 409, (7) (1891) I. L, R. 15 Baym. 652. 

(2) (1884) 11 I. A. 164; (8) (1898) I. L. R. 18 Boma 7- 
I. L. R. 6 All. 560. - (9) (1897) I. L. R. 22 Borge 583. 

(8) (1886) I. L. R. 12 Calo. 668. (10) (1901) I. L. R. 26 Bony: 449. 

(4) (1897) I. L. R. 24 Oalc. 646. (11) (1897) I. L. R. 24 Gales 895. 

(5) (1901) L L. R. 29 Oslo. 260; (12) (1889) I. D. R. 12 Mad} 393. 
80. W. N. 267. , (18) (1817) 2 Mer. 8683, f 
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In answer to Ghose J’s question as to what would become if 
some of the nephews were named in the will, it was contended 
that the devise would be a bad one. This point was thought to 
be an open question by the Privy Council. 


Refers to Kingsbury v. Walter (1), James v. Lord Wynford (2). 
[0. J.—I don’t know why we would discuss that point when 


the nephews have not been mentioned by name. What.do you 
say about Sec. 102 of the Succession Act.] 
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Sec. 102 of the Succession Act and the corresponding Bec. 14? w 137! 


of the Transfer of Property Act support my contention. That 
section codifies the law as it was in England. Sir Henry Maine 
would not have codified it in the Indian Act had it not been of 
general application. He was nota technical lawyer. Refers to 
Jarman p. 228. Kingsbury v. Walter (1), Greig v. Martin (8), 
Mayne’s Hindu Law p. 487 para 879; Pearks v. Moseley (4), 
Hale v. Hale (5). 


{Mirra J.—Is there any text of Hindu Law which would 
support your proposition? I don’t think there is any such text. 
Tagore case is based upon some text in the Dayabhaga.] 


I am not aware of any. 


Babu Lal Mohan Doss (with him Babu Siba Prasanna Bhatta- 
cherji) for the Respondents :— 


Argument of the other side is not well founded. As to the 
argument that the testator did not prescribe an order of succession, 
the point was not raised in the Lower Court. To this point my 
‘answer is three-fold— 


(1) Under the Mitakshara branch of the Hindu Law, the sister’s 
sons are bandhus and come in only after the exhaustion of all the 
agnates. The objectof the testator wasto benefit the nephews. 
In this case there is no evidence to show that there was no agnate. 


(2) If the testator’s mother had survived the widow, the sister's 
sons living at the testator’s death would not have come if after 
the death of the widow. It is only the suviving sons that would 
have succeeded. 


(8) If the sister’s sons comein as heirs, they would not bebound 
by any obligation. How would the obligations be effectuated 
unless they are made tocomeas devisees. If thenephewshadcome 


(1) (1901) A. C. 190. (4) (1880) 6 App. Cas. 714: 
(2) (1852) 1. Sm. & Œ. 58 50 L. J. Oh. 57. 
(8) (1859) 5 Jarist[N. S.1829, (5) (1876) 3 Oh. D. 648, 
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in as heirs, would they have been bound to make the payment of 
money referred to in para. 3 of the will ? 

I now pass on to the next point relating to class objection. 
This question does not really arise in this case. Itis conceded 
that widow and mother took lifo interest. Assume that the devise 
to the nephews is bad, the result is that after the life estate, the 
remainder devolves on the heirs, and in this case the heirs would 
be the nephews. 


[MITRA J.—No, in that case the widow would take theremain- 
der as heir. | 


The rule about the class arises in England out of the rule 
against perpetuity. You are asked to apply the law prevailing in 
England to this country by analogy. But let us see whether the 
principle solaid down in England forms part of every rational juris- 
prudence; refers to Jee v. Audley (1); Leake v. Robinson (2) simply 
followed the previous cases. It was laid down firstin Duke of 
Norfolk’s case (3) and followed in subsequent cases; refers to 
Peark v. Moseley (4). In England gift to class is laid down to be 
bad because it is infected with the vice of remoteness, not because 
that the rule serves an infallible key to the point but as a principle 
long followed as a landmark not to be overturned by any authority 
short of Legislature. Eminent Judges showed disapproval of the 
rule from time to time. Is there any over mastering necessity which 
compels your Lordships toapply this principle to the Hindu wills— 
to transplant this exotic in the field of Hindu Law? It has been 
argued that Secs. 101, 102 of the Succession Act furnish an argu- 
ment in favor of the reasonableness of the rule, But these Secs. do 
not apply to Hindu Wills. The cardinal principle of the Hindu Law 
is that no gift can be made to a persorf not in existence. Refers to 
Secs. 101, 102 Succession Act, Sec. 4 Hindu Wills Act; Sees. 13 
14, 15 of the Transfer of Property Act do not apply to the Hindus. 

(Dr. GHOSE.——What I said was that the principle in Leake v. 
Robinson waa approved of by theLegislature though notby WilsonJ.] 

Refers to Alangamonjors Dabee v. Sonamoni Dadee (5) Cally 
Nath Naugh Chowdhry v. Chunder Nath Naugh Chowdhry (6) Ram 
Lall Sett y. Kanai Lall Sett (7) Ram Ohundra Dutt v. Jugeschunder 
Dutt (8) As to whether the doctrine of cy pres applies to gifts other 
than charitable gifts, refers to Jarmon p. 1654; Tarakeswar Roy 
v. Shoshi Shikhareswar Roy (9). 


1) (1787) 1 Cox 324 (6) aay L L. R. 8 Calo. 978. 
2) (1817) 2 Mer, 863 (7) (1886) I. L. R. 12 Cale, 663. 
3) (1681) 8 Chan. Cases 1. (8) (1873) 12 B. L. R. 229 
(4) (1880) 5 App. Cas 714 W. R. 353. 
i) 1882) I. L. R. 8 Calo. 687 (9) (1883) 10 I. A. 51; 

L L. R. 9 Calo, 952. 
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Refers to Sreemetty Kristomoney Dassee v. Maharajah Naren- 
dro Krishna Bahadcor (1) and Bishen’s case as laying down that 
the doctrine is applicable to gift toa class. This case further 
shows that the Privy Council disapproved of the application of 
English rules of construction to Hindu Wills. 

[Dr. GHOSE.—What the Privy Council said has reference to 
ill. (b) to Sec. 102 only.] 

Refers to Phillips and Trevelyan pp. 195—6. The other side 
has not been able to place before your Lordships any case by the 
Privy Council. The point arose for the first time in Bhoobun 
Mohini Debya v. Hurrish Chunder Chowdhry (2). 


[MITRA J.—The point was not directly decided in that case.] - 


In that case their Lordships of the Privy Council stated the 
arguments of the counsel and did not adoptit. The question arose 
in Kumar Tarakeswar Roy v. Kumar Shoshi Shikhareswar (8). 


[GHOSE J.—In that case there is an expression of opinion by 
their Lordships] . 

Nothing of the kind ; it is merely a statement of argument of 
Mr. Mayne without any expression of their Lordships’ opinion. 
They do not say that it was a well-settled rule of law. Refers to 
Bishen Chand’s case. This case lays down (1) English rules of 
construction do not apply to Hindu wills and (2) Testator’s 
intention is to be givene ffect to though his particular intention 
cannot be given effect to. 

Refers to Ratkishori Dasi v. Debendranath Sircar (4). 


(Mrrra J.—In that case Privy Council didnot decide the point. ] 


The High Court did decide the point and the Judicial Commit- 
tee approved of it. 


[MITRA J.—The High Court did not decide the point though 
they expressed a doubt. ] 


Here the decision of the Privy Council was in tetth of Pearks 
v. Moseley (5). The gift would have been bad if the pringiple of 
Leake v: Robinson had applied. See Dungannon v. Smith (6). 
Raikishort’s case, is absolutely conclusive ; refers to Sreemutiy 
Kristoromoney Dosseey. Maharajah Norendra Krishna Bahadoor (7). 


(1) (1888) 16 I. A. 29; I. L. R. 16 Galo. $88. 

(2) (1878) L. R. 6 I, A. 188; I. L. R. 4 Cale. 23 ; 2 0. L. R. 839. 
(8) (1883) L. R. 10 I. A. 51; I. L. R. 9 Cale. 952 ; 18 0. L. R. 62. 
(4) (1887) 15. I, A. 51 ; I. D. R. 15 Calo, 409. 

(5) (1880) 5 App. Oas. 714. 

(6) (1846) 12 Ol, and Fin 446 ; 10 Jur, 721. 

(7) (1888) L, R. 16 I. A. 29; I. L. R, 16 Oslo. 883. 
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[MITRA J.—As a matter of fact, none of the sons of the 
daughter was born at the time.] 

Refers to Soudaminy’scase (1) Kherode Money's case (2) Brama 
Mayz’s case (3) ; these cases are against me. 


In Kkerodemoney’s case it was not necessary to decide the point 
as the suit was disposed of on the ground of limitation. The will 
in Bramamoy?’s case is the sameas in Saudaminy’s case. The first 
gift was held valid in the former but the subsequent gift held 
bad in the latter case. This has been noticed by Wilson J. in 
Sett v. Sett (4). 

[0. J.—Unless you can show us some authority on the point, 

* I would like to hear from you upon the principle involved in the 
question. Of course every will is dependent upon its own circum: 
stances. Referred to In re Coleman and Jarrom (5).] 


Refers to Hampton v. Holman (6). In this caseif the devise is 
held to be bad the intention of the testator would be defeated ; 
refers to para. 2 of the will. See also Tagore v. Tagore, Sett v. Sett 
(7), Bhoba Tarini v. Peary Lall (8), Jairam Narrongi v. Kaverbai 
(9) followed earlier Calcutta, cases. In Rajamoyee v. Troylukho 
(10) all the authorities were not cited. Greig v. Martin (11) is not 
applicable to the present case; refers to Jarman p. 340, 1046. 


Dr. Ghose in reply. 
wee judgment of the Court was as follows : 


Ram Lal Sinha was a Hindu inhabitant of the District of 
Murshidabad in Bengal, but it does not appear by what school of 
law he was governed,—the Mitakshara orthe Dayabhaga. He died 
on the third March 1868, having, an the day previous, executed a 
will, the construction of the first clause of which is now in contro- 
versy. Heleft himsurvivinghis mother Fudan Kumari Barmanya, 
his wife Bhagbati Barmanya, his sisters Ramdhane and Braja 
Sundari, whe were widows and sonless, and Annapurna and Golap 
Sundari, Manmohan Sinha thehusband of his sister Annapurna, 
and Gôlap Chundra Sinha, the husband of his sister Golap Sundari, 
and three nephews Jagabandu Sinha, Nil Kanta Sinha and Shama 
Charan Sinha, the two former being thesons of his sister Golap Sun- 
dari.and Shama Charan being thesonof his sisterAnnapurna, They 


(1) (1877) I. L. R. 9 Calo. 262, (T) (1886) I. L. R. 12 Cale. 668. 
(2) (1878) I. L. R. 4 Oale. 455. (8) (1897) I. L. R, 24 Calo. 646. 


(8) (1871) 8 B. L. R 400. (9) (1885) I. L. R. 9 Bom. 491. 
(4) (1886) I. L. R. 12 Calo. 663. (10) (1901) I. L. R. 29 Calo. 260. 
(5) (1876) 4 Ch. D. i (11) (1859) 5 Jurist N. S. 329, 
(8) (1877) 50h. D. 1 
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were all dependent members of his family, he referred to them in 
his will and he made provision for allof them. Afterhis death, and 
within a tew months, Golap Sundari gave birth to a son who was 
named Madhu Sudan. 


. Inthe year 1872, Nil Kant was given in adoption to Chhaya 
kumari alias Subarna Kumari Barmanya, Fudan Kumari's step- 
mother. Fudan Kumari diedin theyear 1887. Nil Kanta died in 
the year1894,andthe present Plaintiff Kalicharan is his only son; 
Jagabandhu and Madhusudan diedintheyear 1901. The former 
left a widow Basunta Kumari who is the 8rd Defendant in this case. 
In October, 1901, Bhagavati Barmanya executedin favourof Shama 
Charan Sinha a deed of relinquishment by which she surrendered 
her life estate, and by virtue of this deed Shama Charan, who is 
Defendant No. 2, isin possession of the estate left by Ram Lal. 
Bhagavati Barmanya is the first defendant in the suit. 


The suit under appeal was commenced on the 81st May 1902, 
and it was prayed thatthe decree might be passed declaring that 
Nil Kant had a vested remainder ina thirdsharoof theestate left by 
Ram Lal Sinba and that the deed of relinquishment executed by 
Bhagavati Barmanya could not affect such share after her death. 


The material portion of Ram Daks will, so far asit is in contro- 
versy has been thus translated :— 


“My mother Fudan Kumari Barmanya and my wife Bhagavati 
Barmanya shall as long as they live hold possession of all my pro- 
perties moveable and immoveable and enjoy and possess the same 
on payment of Collectorate. Reyenue and zemindar’s rents, and by 
maintaining intact.and continuing the service of the established 
deities and the ancestral rites according to the practice heretofore 
obtaining and shall pay off my debts and realise my dues. They 
shall not be competent to transfer the immoveable property to any 
one. On the death of my mother and wife, the sons of my sisters 
Golap Sundari Barmanyaand Annapurna Barmanya, that i$ to say, 
theirsons who arenow in existence, asalso those who may be here- 
after born, shallin equalshares, hold the said properties in possession 
and enjoyment by right of inheritance, and shall maintain intact 
and contirue the service of theestablished deities and ancestral rites 
according to the practice heretofore obtaining. In theeventof any 
one amongst the sons of my sisters beinga minor at the time of 
the death of my mother and my wife (i.e., ofthesurvivor) his mother 
or his brother shall during his minority hold possession (of 
his property) as his guardian.” Exception was taken during 
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argument to the words "by right of inheritance,” and ib was stated 
that they did notcorrectly represent the Bengali words Uttaradhtkart 
Sutre used in the will. The literal translation should be “as after- 
takers.” The expression Uttaradhikari (after-taker), is applied 
indiscriminately to cases of intestate as wellas testamentary succes- 
sion though cases of intestate succession being more frequent, the 
word is fact assuming a technical meaning, t. e., “an heir,” and if 
may be that the testator used the expression in'the same sense viz, 
that the nephews would take with the same incidents of pro- 
prietorship as beirs would. 


The first portion of the first clause of the will created an estate 
for life jointly in favour of the mother and widow of the testator, 
and then of the survivor of them, and there can be little doubt that 
the bequests for life were followed in the second portion oftheclause 
by a bequest of the remainder in favour of the sister’s sons of the 
testator living at the date of the will andthose who would come into 
existence thereafter. And the real question that seems to have been 
raised between the parties inthe Lower Court and which was decided 
against the first two defendants was, whether the bequest to the 
nephews asa class, some of whom were not in existence at the date 
of the testator’s death, and could not, therefore, under the Hindu 
Law, as explained in Tagore v. Tagore (1) be recipients of any por- 
tion of the remainder, was void as regards even those who were 
living and could be the subject of the testator’s bounty. 


A further point has, however, been raised in this Court, viz., 
that there was no bequest in fayour of the nephews and that the 
second portion of the first clause only declared the right of inherit- 
ance of the nephews after the death of the mother and the widow, 
as they would be heirs under the Hindu Law in case of intestate 
succession. Such a construction of the clause was not suggested 
in the Lower Court, and the attention of the parties was not drawn to 
the necessity which such a construction would involve, of adduc- 
ing evidence as to the school of law by which the testator was 
governed, and as to the existence at the date of the will, or the 
possible existence at the time the succession might open out, of 
an agnate who might exclude the nephews. The names of the 
parties indicate that the family must have in recent times migrated 
into Bengal from Provinces wherethe Mitakshara system prevails. 
Itseems tous, however, tobeclear that thetestator did not intend to 
declare simply a rightof inheritance as has been contended for. 


(1) (1872) L. R. I. A. Sup. Vol.47;9 B. L. R. 877 
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The mother was no heiress according to the Hindu Law, there being 
the widow, andhe gave them a joint life estate. He did not intend 
to give to his wife a Hindu widow's estate as she would be entitled 
to, according to the law of inheritance, for that would exclude the 
mother and might deprive his nephews, whom and whose parents 
he evidently wished to benefit,of a vested remainder and leave them 
the chance of a contingent reversion. It must be presumed that 
the testator knew the law and that under it the heirs of such ofthem 
as would predecease his widow or mother, whoever died last, would 
not be entitled to any sharein the inheritance, and it is clear from 
the entire scheme of the will, that becould not have intended either 
that any other person should intervene between his mother and 
widow and his nephews. His nephews take under the will, after 
the life estates, a vested interest, i.e., the remainder of his estate 
burdened with the charge of performing certain duties. It was a 
devise, and. the idea of laying down the rule of succession according 
to the Hindu Law was altogether foreign tothe mind of the testator. 


` Coming now to the real question raised in the case, if the execut- 
ant of the will in controversy were an Englishman or a person 
governed by the Indian Succession Act of 1865, the bequest to the 
nephews as aclass would not infringe the rule against remoteness. 
The gift in the present case was intended to have effect afterthe close 
of two lives in being, and the ascertainment of the class was not to 
be deferred thereafter. There is in itno vice of remoteness. The 
cases of Leake v. Robinson (L) Jee v. Audley, (2) Smith v. Smith 
(3) Dunganon v. Smith (4) Pearks v. Mosely, (5) do not lay down 
any rule which would vender this gift void. Sections 100, 101 and 
102 of the Indian Succession Act, even if they could be applied in 
this case, would not also maké the bequest void. 


The rule as to invalidity of a bequest by a Hindu toa person 
who is unborn at the date of the death of the testator rests on the 
peculiar doctrine of Hindu Law expressed by the phrag “‘relinquish- 
ment in favour of the donee who is a sentient being.” With certain 
well known exceptions pointed out in the Tagorecase (6) no gift by 
a Hindu can be valid unless itis made to a person or persons in 
existence. The rule has been often repeated and it renders the 
bequest to such of the nephews of Ram Lal, as would be born after 
his death, inoperative. 


(1) (1817) 2 Mer. 868. (4) (1845) 12 C1. & F. 546 (674). 
(2) (1787) 1 Cox. 324. (5) (1880) 5 App. Cas. 714, 
(8) (1870) L. R. 5 Ob. Ap. 842. (6) (1872) 9 B. L. R. 887. 
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There is no rule of Hindu Law (so far as we are aware and our 
attention has not beeh drawn to any text of Sages or approved 
commentaries) to the effect that a gift iter vivos or a bequest toa 
class of persons some of whom are incapable of taking by reasons of 
the rule that the gift is valid only if it is made toa sentient being 
capable of taking, is void also as- regards those who are sentient 
and capable of taking. Where then is the rule contended for on 
behalf of the appellant to be found? The analogy to English Law, 
even if we were bound to accept it, doesnot hold good, as it is 
based on peculiar rules inapplicable to Hindus. 


But even in England the rule in Leake v. Robinson, (1) has beon 
followed not without expressions of reluctance. In Leake v. Robin- 
son itself, Sir William Grant said : “ Perhaps it might have been as 
well if the Courts had originally held an executcry devise transgres- 
sing the allowed limits to be void only for the excess where that 
excess could be clearly ascertained.” In re Moseley’s Trusts (2) 
the Lords Justices similarly expressed their non-concurrence with 
the reason of therule though they were bound to follow it; and Pearks 
v. Mosley (8) which was an appeal from the decision of the Lords 
Justices in Re Moseley’s Trusts, Lord Selborne, Lord Penzance, 
and Lord Blackburn sufficiently indicated their inclination against 
therule, which, however, was settled in England by a long series 
of cases and could not be disturbed except by legislation. 


In India, however, we stand on adifferent footing. There is no 
series of cases, no current of decision, which we are likely to disturb 
by adopting a different rule. There is a clear conflict of authorities 
in the Indian Courts. Brahamamoyi Dassi v. Joges Chunder Dutt, 
(4) Soudamini Dassi v. Jogesh Chunder Dutt, (5) Khirode Money 
Dassiy. Doorga Money Dassi (6) Jairam Narránji v. Kuver Bai, (T) 
and Rojomoyee Dassi v. Troylucko Mohini (8) follow the rule of 
English Law; while in Manjamma v. Padmabhya, (9) Mangal Das 
Parmanadasy. Tribhwwan Das Narsidas (10) Tribuvan Das Ruttan 
jee v. Ganga Dds, (11) Krishna Rao Ramchandra v. Bena Bai, (12) 
Khemji.Jairám Naranjee v. Moorarjt, (18) Bhaba Tarini Debya v. 
Peary Lall Sanyal, (14) and Gordhan Dass v. Bai Ram Coover, 
(15) a different view has been entertained. 


(1) (1817) 2 Mer. 363. (8) (1901) I. L. R. 29 Calo. 260. 
(2) (1879) 11 Ch. D. 555. (9) (1889) I. L. R. 12 Mad. 893. 
(8) (1880) 6 App. Cas. 714, (10) (1891) I. L. R. 15 Bom, 652, 
(4) (1871) 8 B. L. R. 400. (11) (1898) I. L. R. 18 Bom. 7. 
(5) (1877) I. L. R. 2 Oal, 262. (12) (1895) I. L. R. 20 Bom. 671. 
(6) (1878) I. L. R. 4 Oalo. 455. (18) (1897) I. L. R. 22 Bom, 583. 
(7) (1885) I. L, R. 9 Bom. 491, (14) (1897) I. L. R. 24 Oal. 646. 


(15) (1901) 26 Bom. 449. 
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The proposition that a gift must fail inits entirety, because effect 
cannot be given to a part of it, and that some person or persons 
whom the donor neverintended to benefit should receive theentire 
property covered by the gift, to the exclusion of all the intended 
donees, is repugnant to Hindu notions. It obviously defeats the 
intention of the testator, Courts have therefore struggled to carry 
out the intention of a testator as faras possible, and, asobserved by 
the Judicial Committee in Bishen Chand v. Asmaida Koer, (1) 
“Cases are not rare in which a Court of construction, finding that 
the whole plan of a donor of property cannot be carried into effect, 
-will give effect to part of itrather than holdthatit shall failentirely.” 
Hurdey Narain v. Rooder Perkash (2), Ram Lall Sett v. Kannai” 
Lal Seit, (3) and Srinivasa v. Dandayudapani, (4) are instances 
which may be noted besides Rat Bishen Chand v. Asmatda 
Koer (1). These latter are cases of gifts inter vivos, but the Hindu 
Law of wills is a recent development of the Hindu Law of gifts inter 
vivos, Tagore v. Tagore, (5), and the doctrine of the invalidity of 
bequests to the unborn has been taken bodily fromthe lawof gifts» 
The Indian Legislature has also assimilated thelaw of transfers by 
act of parties as contained in Sections 13, 14and 15ofthe Transfer 
of Property Act to the law of wills as we find it in sections 100, 
101 and 102 of the Indian Succession Act. 


The rule laid down in Leake v: Robinson (6) was applied in 
this Court in Brahmamoyee Dassi v. Jogesh Chunder Dutt, (7) 
Saudamini Dasi v. Jogesh Chunder Dutt (8) and Khirodemani v. 
Durga Mani (9) but the tide turned as soon as the decision of the 
Judicial Committee in Rat Bishen Chand v. Asmaida Koer, (10) 
which was pronounced in March, 1884, was known in India. 
In Ratkishore Dasi v. Debendra Nath Sarkar, (11) Tottenham 
and Field JJ. observed referring’ to the case of Rat Bishen 
Chand, “The case was no doubt a case not of a will butof s 
deed inter vivos and intended to have immediate operation ; 
and as regards the applicability of the principle to s Hindu wills 
their Lordships decided nothing definitely. They did, however, 
refer to illustration (b) to section 102 of the Succession Act (X of 
1865) as importing into India an English rule of construction 
which usually defeats the intention of the testator; and it would 


(1) (1884) L. R. 11 I. A. 164, (6) (1817) 2 Mer, 368. 

(2) (1888) L. R. 11 I. A. 26. (7) (1871) 8 B. L. R. 400, 

(8) (1888) I. L. R. 12 Calo. 683 (8) (1877) I. L. R. 2 Calo. 262. 
(4) (1889) I. L. R. 12 Mad, 411. (9) (1878) I. L. R. 4 Calo. 455, 
(5) (1872) 9 B. L. R. 877. (10) (1884) L. R. 11 I. A. 164. 


(11) (1887) I. L. R. 15 Galo. 415. 
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co appear that the adoption of the English rule of construction did 
1905 not recommend itgelf to their Lordships on that occasion as a 


Bhagabati sound principle applicable to the wills of Hindus. If we had to 
Barmanya decide whether this principle ought Seto 
Kali Ghana Singh, WES we should perhaps think it neceSsary to roler the question to a Full 
pane Bench, Having regard tò the recent ‘observations of the “Privy~ 
Couitiéil in the case- just referred to, and because we ourselves ` 
entertain some doubt as to whether this principle ought to be 
followed in construing the Wills of Hindus” (I. L. R. 15 Cale. 
415). In Ram Lall Seti v. Kani Lal Seti (1) which, as already 
stated was also a case about a gift inter vivos, Wilson J. pronounced 
a decided opinion as to the inapplicability of the rule in Leak v. 
Robinson (2) to the Wills of Hindus; and his view was adopted 
in this Court Bhobotarini Debta v. Pearylal Sanyal (3). In 
Rojomoyce Dassi v. Trailokya Mohini Dassi, (4) (however, Stanley 
J. adopted the rule in Leake v. Robinson (2) but it does not appear 
that this attention was drawn to Ram Lall Sett v. Kanai Lal Sett 
(1) and Bhobotarini Debya v. Peary Lal Sanyal. (3). The High 
Courts at Madras and Bombay have, as we have seen, adopted the 
view expressed by Wilson J. 


Inre Coleman and Jarrom, (5), has been cited before us. Sir. 
George Jessel was there dealing with a case to which the rule 
guarding against the vice of remoteness did not apply; and it is 
now referred to as being a case of the same class as Leake v. 
Robinson (2). But some of his observations are pertinent to the 
case before us. He says “No doubt, the generalrule of construc- 
tion is, that in a gift to a class; where the class consists of children 
or descendants, those members of the class take who are capable of 
taking at the death of the testator. , Now, first of all, what is the 
true rule...... The true rule is that those members of the class take 
who are at his death capable of taking. The rule of construction 
is to ascertain the intention of the testator asartificially expressed 
seeds Now I think there is a convenient mode of interpreting the 
testator’s intention, and it is this, the testator may be considered 
to have a primary and secondary intention. His primary intention 
is that all members of the class shall take, and his secondary inten- 
tion is that if all cannot take those who can, shall doso. Both 
intentions co-exist and are frequently exemplified.” 

The bequest in the case now before us is not affected bythe 
vice of remoteness as understood by the law in England: it does 

(1) (1886) I. L. R. 12 Calo, 663, (8) (1897) I. L. R. 24 Calo. 646. 


(2) (1817) 2 Mer. 863, (4) (1901) I. L. R. 99 Calo. 260. 
i (6) (1876) L. R. 4 Ob, D, 165. x, 


“ 
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not offond against the law as to perpetuities. The only question is, 
whatwastheprimary intentionofthe testatorandwhatthe second- 
ary. His primary intention may be taken to be that all his 
nephews then born and those who may be born afterwards should 
take equally. But those that had then been born were the imme- 
diate objects of his affection and bounty. And the idea must have 
occurred to him that if arly other nephews were not born, those who 
were then in existence, though not specifically named, should take 
the whole of his estate. From this point of view his primary 
intention may be taken to benefit those who were then born, and 
following the train of Feasoning that was adopted ‘in Re Coleman 
and Jarrom‘(1), Wé tiay safely say that, ifrot his primary inten- 
tion, hissecondary intention was, as is clear from the several claus- 
es of his will, that, at least, phage of his nephews who were then 
capable of ae ol Se eee The testator’s 
sisters,-their husbands and sons weré iving with hi him asdependent 
members of his family ; he made provisions for their maintenance 
and residence after his death; “his nephews were objects of his 
affection aid he Imew thatunlesshe bequeathed his estate to them 
by his ‘will? ag He has dones-they “might have no interest in his 
estate, andi if t they hey died before the death of-his mother and widow, 
their children and ‘parents would “not take anything. He would be 
naturally inclined to favour such of his nephews who were then 
born. We may take it that his secondary intention was that at 
least such of his nephews as were then born, would take. Since the 
present case was argued our attention has been directed to the 
case of the Advocate-General v. Karmali (2), in which the obser- 
vations of the Court appear to support the view taken above. 

For these reasons we are.of opinion that the bequest to the 
plaintiff's father is valid. We accordingly dismiss this appeal 
with costs. 


B. M. Appeal dismissed. 
(4) (1876) L. R. 4 Ch. D. 165. ` (2) (1903) I. L. R. 89 Bom. 150. 
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Before Mr. Justice Brett and Mr. Justice Mookeryee. 


MANURATTAN NATH DAS AND OTHERS 
v. 
HARI NATH DAS AND OTHERS.* 


Bengal Tenancy Act (VIII of 1885) Sec. 148, clause (h), applicabiltty of 
—dpplication subsequent to the Act for execution by assignee of merely the 
rent decree passed before the Act—Sale by such assignee in execution of rent 
decree obtained against recorded tenants, effect of, if binding upon unrecorded 
co-sharers—Act I of 1908 (B. C.) Section 1, effect of—Retrospective validation 
of Sales. 


Beotion 148, clause (2) of the Bengal Tenancy Act governs an application 
for the execution of a rent decree by an assignee of the decree, unless the 
landlord’s interest in the land has become and is vested in him, when such 
application is made after Act VIII of 1885 came into force, even though the 
decree was made before the Act. 


When an assignee of a rent decree obtained against the record tenants has 
brought to sale the tenure in arrears and the execution Court has erroneously 
over-ruled the objection of the judgment debtor that section 148 olause (M) 
was an effective bar to the proveedings, such erroneous order, though bind- 
ing upon the judgment debtors, is not binding against their unrecorded co- 
sharers who are consequently competent to question the legality of the sale. 


Quere.— Whether section 148, clause (A) abso'utely bars an oxeoution at 
the instance of an agsignoe of a rent decree who is not also an assignee of the 
landlord's interest iu the land, or whether it merely prevents the execution 
proceedings from having tho offect of proceedings in execution of a rent decree. 
The history of this provision and conflicting decisions as to its scope and 
interpretation reviewed. 


Quaere . further.—Whether the provisions of section 148 of the Bengal 
Tenanoy Act are inapplicable to suits by co-sharer landlords. 


Seo. 1, Aot I of 1908 (B. O.) enact retrospectively, that no transfer which 
has heretofore been made under section 18 of the Bengal Tonanoy Aot, shall 
be deemed to be invalid merely on the ground that the Jandior@'s fee has not 
been paid ; and consequently it validates all such transfers, questioned in 
appeals pending when the Act was passed. 


å sale held at the instance of an assignee of a rent decree who is not also 
an assignee ot the landlord’s interest in the land, if legal, has at most the 
effect of a sale held in execution ofa decree for money under the Civil Procedure 
Code, Such a sale accordingly does not affect the interest of imrecorded co- 
sharers in the tenure who are not parties to the decree or to the exeoution 
proceedings. s 

Jeolal v. Gunga Pershad (1) and Nitai Behari v. Hari Govinda (2) dis- 
tinguished. 


* Appeal from Appellant Decree No. 768 of 1902, against the deores of 
B. K. Mullick, Esq., offg. District Judge, Tipperah, dated the 28rd December 
1901, affirming that of Babu Kartic Chunder Pal, Subordinate Judge, Tippe- 
rah, dated the 31st August 1900. 


(L) (1884) I. L. R. 10 Calc, 996. (2) (1899) I. L, R. 26 Cale, 677. 
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Appeal by the Plaintiffs. 


Suit for recovery of possession and mesne profits on decla- 
ration, that the plaintiffs are interested to the extent of 1 anna, 
8 k. 1 kr. share in the tenure and that their share has not been 
affected by the sale, inasmuch as they were not parties to the 
decree or to the execution proceedings. 


The facts and arguments appear sufficiently from the judgment, 


Moulvies Syed Shamsul Huda and Mahomed Mustafa Khan 
for the Appellants. 


Babus Srinath Das and Harendra Narain Mitra for the 
Respondents. 


C A. Va 


The judgment of the Court was delivered by 


Mookerjee J.—The facts which have given rise to the litiga- 
tion out of which the present appeal arises are somewhat compli- 
cated, but in a large measure practically undisputed. Within the 
zemindary of the Maharaja of Tipperah in Chakla Rosnabad, there 
is a Taluk named Mirje Kazim in Mouza Badair. On the 24th 
September 1869, the Talukdars created two Dar-taluks, in respect 
of two distinct shares of the Mouza; the first covered a 3 annas 
10 gundas share and was granted in favour of some of the present 
Defendants 8-20, 22, 36-44 and the predecessor in interest of the 
others ;thesecond covered 25 annas 10 gundasshareand was granted 
in favour of some of the Defendants 8-14 and the ancestors of the 
others. As regards the first Dar-taluk, one of the grantees parted 
with a portion of his interest on the 27th October 1877 in favourof 
two of his co-sharers, but nothing very material turns upon this 
transfer. On the 6th June 1885, the Talukdars obtained two 
deérees for rent, one in respect of each Dar-taluk, against such of 
the recorded tenants as were alive at the time and the heirs ofsuch 
cf them as were dead. On the 27th November 1885, the Talukdars 
sold these decrees for rent to one Ganga Charan Saha who was 
admittedly acting as the benamdar for the father of Defendants 
1 and 2 and for Defendants 3-5. The assignee took out execution 
of the decrees and the judgment-debtors having objected that 
execution could not proceed at his instance under section 148, 
clause (+) of the Bengal Tenancy Act, the execution Court on the 
9th July 1886 over-ruled the objection on the ground that as the 
decrees had been obtained beforethe Bengal Tenancy Act came into 
operation, they must be executed in accordance with the law as it 
previously stood and that section 148 clause (k) of the Bengal 
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Crys Tenancy Act could not have retrospective operation. Accordingly 


1904. the decrees were executed, the defaulting tenures sold on the 7th 
aie March 1887 and purchased by the assignee'of the decrees, admittedly 
aas NER on behalf of the persons for whose benefit he had purchased the 
Hari Nath Das. decrees. The sale was confirmed on the 11th April 1887 and the 
Mookerjes J. sale certificate which was granted on the 27th May 1887, recited 
ag that the defaulting tenureshad been sold under section 11, Act VIII 
of 1866, B.O. The purchaser obtained symbolical possession through 

the Court on the 21st June 1887. About a year later, the purchaser 

Ganga Charan granted an ijarato oneDurga Nath whosubsequently 

sued the tenants for rent and in execution of decrees obtained by 

him ejected them on the 9th December 1895, which it is alleged 

constituted the cause of action for the present suit. It is recited in 

the plaint that the first plaintiff is the younger brother of Dhananjoy 

who was oneofthelessees under theleases of the 244thSeptember1869 

and the other plaintiffs are thesons of Nabakishore, younger brother 

of Joykishore, one of the grantees under the same leases, The 

plaintiffs further allege that although the leases stood in the names 

of Dhananjoy and Joykishore, they werefor the benefit of the younger 

brothers as well, who were members of a joint Hindu family, joint 

in mess and property and jointly interested in the leases which were 

acquired with joint funds. They accordingly seek for a declaration 

that they are interested to the extent of 1 anna 8 karas and1kranti 
shareinthepropertycoveredbythetwoDar-taluks,anithattheir share 

has notbeen affected by the saleinasmuch as they were not parties to 

the decree or tothe execution proceedings. Upon such declaration, by 

further pray for recovery of possession and mesne profits, Tke suit was 

originally instituted in the Courtof the Munsiff of Kusba on the 2nd 
March1899,buttheplainthaving been retyrned onthe groundthat the 

valueof the subject matter of the suit wasbeyond thejurisdiction ofthe 

Munsiff, it was presented before the Subordinate Jude of Tipperah on 

the 29th September 1899. The claim of the plaintiffs was resisted by 

the first four defendants, who denied the plaintiff’s title to any share 

in the Dar-taluks and pleaded that theexecution sale was perfectly 

good and valid, that it had effected a transfer of the interest, ifany, 

of theplaintiffs and further that upon any view of the matter, 

the suit was barred by limitation, by therule of res judicata, by the 

principle ofestoppeland also under section 244 of the Civil Procedure 

Code. Upon these pleadings, severalissues were raised in the Court 

of first instance, but thelearned Judgesin both the Courts below have 

dismissed the euit on the ground that the execution sales were valid 

under the law and that the plaintiffs’ right, if any, passed there- 
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under. Against thisdecreeof dismissal of thelearned District Judge, 
the plaintiffs have appealed to this Court and on their behalf the 
decision of the Court below has been assailed substantially on 
three grounds: First, that the assignee of the rent decrees was 
not entitled to make any application for the execution thereof, 
inasmuch as admittedly the landlords’ interest in the land was 
not and had never become vested in him and that a sale held at 
his instance in contravention of the provisions of section 148 
clause (A) of the Bengal Tenancy Act, is absolutely null and void ; 
secondly, that assuming that the assignee was not absolutly debarr- 
ed from executing the decrees, but only from executing them as 


decrees for rent under the special procedure Isid down in the 


Bengal Tenancy Act, he could only execute them as decrees for 
money and that consequently the sales were void by reason of the 
non-payment of the landlords’ fee under section 18 of the Bengal 
Tenancy Act, upon the authority of the case of Babar Ali v. Krish- 
namanini (1); thirdly, assuming that the decrees could be and were 
in fact executed as decrees for money against the judgment-debtors, 
the effect of the execution sales has been merely to pass the right, 
title and interestof the judgment-debtors, leaving in the plaintiffs, 
untouched and unaffected, their interest in the property sold. 


The first ground taken before usraises a question of great import- 
ance, the solution ofwhich is notaltogether free from difficulty, as is 
indicated by the great divergence of judicial opinion with regard to 
it. But before wedeal with itin detail, two preliminary questions have 
to be answered, namely first, whether the provisions of section 148 
clause (A) of the Bengal Tenancy Act are applicable to proceedings in 
execution of a decree obtained, as in this case, before that Act came 
into operation, and secondly, whether the order of theexecution Court 
made on the 9th July 1886, determining that section 148, clause (i) 
is not so appliable, is binding upon the present plaintiffs and effectu- 
ally debars them from maintaining this action. We are of opinion 
that the first of these two subsidiary questions must be answered in 
the affirmative, thesecondofthem in the negative and consequently, 
both of them in favour of the plaintiffs. As to the first question, 
section 148, clause (h) obviously lays down a rule of procedure and 
consequently, any application for execution of a decree for arrears of 
rent made after the Bengal Tenancy Act came into operation must 
be governed by therules of procedure in forceat such time. This view 
is in accordance with that taken by this Courtin the case of Kotlash 


(1) (1899) I. L. B. 26 Cale. 608. 


OIIE, 


1904. 
eas 
Manurattan Nath 
P: 
Hari Nath Das, 


Mookerjee J. 


OWIE. 


1904. 
oe 
Manurattan Nath 
v. 
Hari Nath Das, 


Mookerjee J. 


504 THE CALOUTTA LAW JOURNAL. {fYou. L 


Chunder v. Jodu Nath (1), Deb Narain Dutt v. Narendra Krishna (2) 
and Soshi Bhusun v. Gogan Chunder (3). Moreover as observed in 
the last of the three cases just referred to, even ifthe section was 
interpreted asa rule of substantive law, it would not affect the deci- 
sion of the present case,inagmuch asthe assignment of the decree took 
placeafterthe Bengal Tenancy Actcameinto force, so that the person 
4. e., the assignee, whose vested right might beimagined to be affected 
by retrospective operation of the statute, was not in existence at the 
date when the statutecame into force. As to the second question, it 
is no doubt true that when the assignee of the decree applied for 
execution thereof, the objection of the judgment-debtors, that the 
execution could not proceed at hisinstance, was over-ruled upon what 
must now be conceded to be an erroneous ground, namely, that the 
section relied upon had no operation upon decrees passed before the 
Actcameintoforce. It cannot also be disputed that this decision, 
however erroneous it might have been, is binding upon the persons 
who were parties to the execution proceedings, upon the authority of 
the decision ofthe Judicial Committeein the case of Mungul Pershad 
Dichitv. Grija Kant Lahira(4); butthelearned vakil for therespond- 
ents has contended thatthis erroneous order is binding not only upon 
thedecree-holderand thejudgment debtors, but also upon the present 
plaintiffs, who, itis said, wererepresented by thejudgment-debtorson 
therecord, and must be taken to have been constructively present in 
Courtthroughthem. We are of opinion that this contention is not 
well-founded and cannot be successfully maintained. Letus assume 
that when the original decree was obtained by thelandlord against the 
recorded tenants, in execution thereof, theinterests ofthe unrecorded 
tenants mighthavebeen sold. Butthemomentthe decree passedinto 
the hands of astranger by assignment, the assignee, assuming he was 
entitled to execute the decree, could execute it only as if he was a 
bolder of a personal decree for money against the judgment debtors. 
We think it is impossible to hold that in the execution proceedings, 
initiated by the assignee, the judgment-debtors not only acted for 
themselves butalsoas therepresentatives of their absent co-owners ; 
tohold é6therwise would betointroducea fiction whichis neithercon- 
sistent with the facts nor with the principle of law that the assignees 
was the holderof a personal decree for money against the judgment- 
debtors. Weare unable tohold, therefore, that the orderof the 9th 
July 1886 operates by way of constructive estoppel, soas to debar the 
present plaintiifs who were not parties to that order from maintaining 
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the present action. The view we take isin accordance with that 
taken by this Court in the case of Soshi Bhusuny.Gogan Chunder 
(1). We shall now proceed to an examination of the first ground 
urged before us. 


Section 148 of the Bengal Tenancy Act lays down rules which 
apply to suits for the recovery of rent, and clause (4) provides that 
“notwithstanding anything contained in section 232 of theCodeof 
Civil Procedure, an application for the execution of a decree for 
arrearsobtained by a landlordshall notbe madeby an assigneeofthe 
decree unless the landlord's interest in the land has become andis 
vestedin him.” There can be no doubt that if we look to the lan- 
guage of this clause and place a strict construction upon it,it can 
be taken to mean that an assignee of a decreefor arrears cannot ati 
all make an application for execution thereof, except in the special 
case in which he has also obtained an assignment of the landlord’s 
interest in the land. Apart from the lightthrown upon this matter 
by the decided cases to which we shall presently refer, this strict 
construction receives some support from what is known to have 
been the law before the Bengal Tenancy Act was passed. No provi- 
sion similar to whatisnow containedin section 148 clause (4) found 
a place in either Act X of 1859 or Act VIII of 1869 B.C.; but under 
the former of these Acts, there was a well marked difference of 
judicial opinion uponthe question, whether an assignee of adecree 
for rent was entitled to execute it at all. Inthe case of Motcelol 
Dhur, (2) decided by Phearand HobhouseJJ., onthe27th May 1868 
it was held that a decreefor rent obtained under Act X of 1859 could 
not be executed by anassignes,inasmuch as the Act formed aCode 
complete initselfandthe proyisionsoftheCivilProcedureCodorelating 
to theexecution of deorees by assignees, (Act VIIIof 1859, sections 
207,208) could not betreatedus applicabletoassignees of rent decrees; 
anoteby thereporter shows that the view ofthe learned Judges wasin 
accordance with that taken in an earlier case decided on the22nd 
December 1866. In a later case, however, In the matter of Jun- 
mejoy Mookerjee, (3) decided by Jackson and Dwarka Nath Mit- 
ter JJ. on the 10th August 1870, this Court held that a decree for 
rent might be assigned and might be executed by the assignee, 
inasmuch as there was no provision or rule of law forbidding the 
assignment of a rent decrees under Act X of 1859. Reliance was 
placed at the barupon thecase of Moteelol Dhur, (2) but the learned 
Judges declined to follow it. A few months later, the same point 
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arose in the case of Brojo Coomar Mullick v. Mon Mohinee Debea 
(1), decided by Norman C. J. and Loch J. on the 15th June 1871, 
in which the learned Judges apparently held that the purchaserof 
a decree under Act X of 1859, could take a power of attorney from 
the original decree-holder and carry on the execution in his name. 
It is clear therefore, thatunder Act X of 1859, there was a difference 
of opinion, whether the assignee of a decree for arrears of rent 
could at all execute the decree. When therefore, the Legislature 
introduced an express provision into the law on this subject and 
laid down in the plainest possibleterms that an application for 
the execution of a decree for arrears obtained by alandlord shall 
not be made by an assignee of the decree except in one specified 
case it may reasonably be contended that the Legislature intended 
practically to prevent the assignment of decrees for rent, unless the 
land also was assigned. It has further been argued bofore us by the 
learned vakil for the appellants, that this provision was for the 
first time introduced in the Bengal Tenancy Act with a view to 
put a stop to the practice, prevalent under the old law, of landlords 
who had failed to realizetheir decreasfor arrears of rent, assigning 
them toa co-villager of the judgment-debtor or some speculative 
purchaser, a practice which often led to considerable harassment 
and trouble. These are considerations which no doubt support the 
view that an assignee of a rent decreecannotmake any application 
for execution unless he is also the assignes ofthe landlords’ interest 
in the land. 


On the other hand, we think it may beurged withconsiderable 
force and reason that section 148, clause (A), finds place in an Act 
relating to the law of landlord and tgnast, that it does not say ex- 
pressly as it might well have done, if the Legislaturehad so intend- 
ed, that decrees for rent were to be inalienable, except along with 
the interest of the landlord, and that consequently, the only 
reasonable construction to be put upon this provision of the law is, that 
it was intended to prevent theassignes of thedecree when he was not 
algo the*assignee of the landlords’ interest, not from making any 
application at all for execution of the decree, but only from making 
an application for the execution ofthedecree in accordance with the 
provisions of the BengalTenancy Act, followed by all the resultant 
consequences thereof. No doubt it may be contended that this con- 
struction, however reasonable it maybe, is open to two objections. 
In the first place, itis not consistent with astrict construction ofthe 
language ofthe clauseand practically amounts to the insertion of the 
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words “in accordance with Chapter XIV ofthis Act ” after the word 
“execution” inclause(h) of section 148, Inthe second place, the con- 
struction is open tothe objection that itis based upon the assump- 
tion that the restriction imposed by clause (h)is applicableonly to 
cases in which the decree may be executed in the manner provided 
and with the consequences stated in Chapter XIV ; for obviously in 
cases in which a rent decree can bs executed with the same effect as 
a mere money decree (for example, decrees for their own share ofthe 
rentobtained by co-sharer landlords), it would notonly be needless 
to say, that the assignesof such a decree can execute it asa money 
decree, butit would be meaningless and indeed incorrect to say, that 
the assignee of such adecree, when hehas obtainedan assignment of 
the landlord’s interest, can execute it in the manner provided in 
Chapter XIV and with the consequences described therein ; for by 
the very nature of the decree, the assignor could not execute it in 
that way andthe assignee cannot claim higher rights than those 
possessed by his assignor. In order to support the alternative con- 
struction with which we are dealing, we must, for the sake of con- 
sistency hold that clause (2) as well as the other clauses of section 
148, must be limited in theirapplication only to suits for the recovery 
of theentirerentand must be heldinapplicableto suits by a co-sharer 
landlord for his shareof the rent. Such a limited construction has 
never been placed upon this section, and upon examining thedecided 
cases upon the various sections of the Act, with reference to their 
applicability to suits or proceedings by co-sharer landlords, we are 
met with the difficulty that itis hardly practicable to harmonise 
them. Thus, we find that in the case of Jogendra Nath Ghose v. 
Paban Chandra Ghose (1), it was held that section 153 was inappli- 
cable to the case of a suit fgr rent by a co-sharer landlord, whereas 
the contrary view appears to have been assumed as correct in thecase 
of Poresh Moniv. Nobo Kishore (2). Again, with reference to section 
170, it has been held that it must be limited in its application to suits 
by landlords whocan claim the entire rent;ses Bent Madhubv. Jaod 
Ali (3), Chandra Sekhar v. Rani Munjhee (4). Similarly with refer- 
ence to Art. 6, Sch. II, which providesthe period of limitation for 
applications for the execution of decrees under the Bengal Tenancy 
Act, it has been held to be inapplicable to a decree obtained by a co- 
sharer landlord for his share of the rent ; see Kedar Nath v. Ardha 
Chunder (5). Onthe otherhand it hag been held that the limitation 
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Crit, provided for in Art. 8, Sch. III isapplicable, no matter whether the 
1904. dispossession is by a fractional landlord or the sole landlord ; see 
M Joolmutty v. Kali Prasanna (1), Parameswar v. Kali Mohun (2) and 
anurattan Nath h TE 
v. Annada Sundari v. Kebulram (8). In this state of the authorities, 
Hari Nath Das. 


as we are unable to accept thesuggestion made by the learned vakil for 
Mookerjes J. the respondents, that we should hold that the provisions of section 

a 148 of the Bengal Tenancy Act haveno application to a suit institut- 
ed bya co-sharer landlord for recovery of his share of the rent; and 
as we have pointed outabove, unless we put this restricted construc- 
tion upon section 148, there is considerable difficulty in holdingthat 
thetrueeffect of clause (h) is merely to prevent an assignee of a rent 
decree from executingit in the manner providedin Chapter XIV, un- 
less he is also the assignee of the landlord’s interest. The difficulty, 
indeed, may beavoided by the adoption of the view that a decree forthe 
entire rent obtained by asole landlord by the entire body of landlords 
orby a co-sharer landlord in a suit properly framed, as also a decree 
obtained bya fractional landlord forhis share ofthe rent alone, have 
precisely the same effectand both may beexecuted under the special 
procedure provided by the Bengal Tenancy Act, with allthe result 
and consequences thereof. But this view is clearly opposed to what 
has been understood to be the law ever since 1859; (see Act X of 1859, 
section 108, Act VIII of 1869B. O. section 64) and it is impossible 
to accept it in view of the decisions of this Court in the cases of 
Durga Charan v. Dookhiram (4), Sadagar v. Krishna Chandra (5), 
Beni Madhub v. Jaod Ali (6), Chandra Sekhar v. Rani Manjhee (7), 
Sita Nath v. atmaram (8), Kedar Nath v. Ardha Chandra (9), 
Narain Uddin v. Srimanta Ghose (10). To sum up: Looking at the 
question of the true scope and effect of section 148 clause (h) of the 
Bengal Tenancy Act, as one of principle, without any reference to 
the cases in which the question has*been decided, we find that the 
literal construction of the clause, which is consistent with the plain 
meaning of thelanguage, has the undesirable effect of making decrees 
for rent practically inalienableapart from the landlords’ interest in 
the land, whereas themoreliberal construction has the two-fold dig- 
advantage that it renders necessary astraining of the languageof 
theclause and the adoption of a narrow and restricted view of the 
scope ofthe entire section itself. In view of those conflicting con- 
siderations, we proceed to examine the decided cases on the point. 


(1) (1894) I. L. R. 28 Calo. 127 note. (6) (1840) I. L. R. 17 Oalo. 390. 
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In the case of Koilash Chundra Roy v. Jodu Nath Roy (1) an 
application for execution of a decree for arrears of rent obtained by 
two landlords was made by an assignee from one of them in June 
1885 before the Bengal Tenancy Act had come into operation. 
’ Subsequently, in March 1886, after the Act had come into force, 
the transfereefrom the other decree-holder madeasimilarapplication 
for execution. It was held by’ this Court (Prinsepand Beverley, JJ.) 
that section 148 clause (hk) could not retrospectively apply to the 
application made by theassignee before the Act had come into force 
and affect the validity of the order for execution already made in his 
favour, but that it would bar the application made by the other 
assignee, after the Act had come into operation, on theground that 
section 148 clause (kh) contains “a prohibition to the Courts to 
abstain from granting any application for execution of a decree for 
arrears obtained by a landlord which may be made by an assignee, 
unless under exceptional circumstances ; but the mere fact that any 
assignments were made before the Bengal Tenancy Act came into 
operation, would not entitle the assignee to ask the Courtof execu- 
tion to recognize them now.” In this view of the matter the learned 
Judges affirmed the order of the lower Court under which the 
attachment had been withdrawn and the sale stayed indefinitely. 


In the case of Soshi Bhusun Guha v. Gogan Chandra Shaha 
(2) the question of the true construction of section 148 clause (h) 
of the Bengal Tenancy Act, arose in the courseof asuit instituted by 
a mortgagee to enforce his security against the mortgagor as also 
against a purchaser of the equity of redemption at a sale held in 
execution of a decree for rent at the instance of an assignee of the 
decree who was not also sa agsignee of the interest of the landlord 
in the mortgaged premises. It was argued before this Court that as 
the rent-decree had been passed under the former Rent Act, section 
148 clause (h) of the Bengal Tenancy Act hadnoapplication. This 
argument was over-raled by Norris and Banerjee, JJ..on the ground 
that asthe assignmentofthedecreeand theapplication for execution 
by the assignee had been made after the Bengal Tenancy*Act had 
come intooperation, clause (4) of section 148 of that Act must apply 
to the execution proceedings, and the saleupon such an application 

` which is prohibited by that clause must be held to be no sale under 
the rentlaw. Thisconclusion was obviously based upon theassump- 
tionthatasaleheldonthebasis ofan application made in contraven- 
tion of the provisions of section 148 clause (A) is notan absolutenullity 
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but has the effect of a sale under the Civil Procedure Code. It must 
be observed that so far as one can judge from the report, the case 
of Koilash Chander v. Jodu Nath (1) was not brought to the notice 
of the Court and so far as the mortgagee was concerned, it was 
wholly immaterial to him whether the sale brought about by the ` 
assignee of the decree, was treated as anabsolute nullity or regarded 
asa mere sale under the Civil Procedure Code and consequently 
ineffectual to affect his interest in any way. 


In the case of Dwarka Nath Sen v. Peari Mohan Sen (2) after 
the expiry of an ijara, the ijaradar sold to his superior landlords a 
decree for rent which he had obtained against the tenants; the 
transferees applied for execution in accordance with section 232, 
Civil Procedure Code. It was held by this Court (O’Kinealy and 
Hill JJ.) that the transferee could not apply for execution as the 
ijaradars’ interest in the land was not vested in him and the applica- 
tion must be treated as barred under clause (i), section 148. 


In the case of Dino Nath Dey v. Golap Mohini Dasi (8) the 
question was raised whether or nota claim by an assignee of the 
judgment-debtor, could be entertained under section 278 of the 
Civil Procedure Code, when it was preferred in proceedings in execu- 
tion of a decree for arrears of rent, carried on atthe instance ofan 
assignee of the decree who had also obtained an assignment of the 
landlord’s interest in the land. It was held by this Court (O’Kinealy 
and Hill JJ.) upon a construction of section 148 clause (i), that 
an assignee of arent decree cannot execute it at all till he has 
obtained an assignment of the landlord’s interest in the land, and 
when he has obtained such an assignment, heis entitled to execute 
the decree, not as a decree for rent under Chapter XIV of the 
Bengal Tenancy Act, but asa merg decree for money under the 
provisions of the Civil Procedure Code. In this view of the matter, 
the learnad Judges held that the claim could be entettained, and 
reversed the decision of the Court below. 


In the case of Karuna Moy Banerjee v. Surendra Nath Mukerjee 
(4), a décree was obtained by a landlord against a defaulting tenant 
for rent which accrued due between the date of the sale of the tenure 
in execution of a previous decree for arrears of rent and the date ‘of 
the confirmation of such sale. The landlord transferred thisdecree 
and the assignee applied to execute it under the Civil Procedure Code 
against properties of the judgment-debtor other than the tenure 
which had been already sold away in execution of a previous decree 


(1) (1887) I. L. R. 14 Cale. 830. (8) (1896) 1 ©. W. N. 183. 
(2) (1896) 1 C. W. N. 694. (4) (1898) I. L. R. 26 Calo. 176. 


Vou. L] HIGH COURT. 611 


for rent. It was held by this Court (Maclean C.J. and Banerjee J) 
that thedecree assigned was one for rentand that consequently under 
section 148 clause (h), no application to executeit could be made by 
. the assignee, unless the landlord’sinterest in the landhad become 
vestedin him. In this view of the matter, the learned Judges affirmed 
the decision of the Court below by which the application for exe- 
cution had been dismissed. 


In the Case of Hari Nath Das v. Dengu Nath Chowdhury (1) 
(S. A. 3148 of 1898, decided by Amir Ali and Brett JJ., on the 
25th May 1900), the question of the true effect of section 148 
clause (/) arose in connection with the same sale, the effect which 
we hayeto consider in the case now before us. One Dengu Nath 
Chowdhury, who had obtained from Joykishore a mortgage of certain 
properties included in the sale ofthe 7th March 1887, broughtasuit 


to enforce his security against the heirsof the mortgagor as also , 


against the auction purchasers who resisted the plaintiff's claimon 
the ground that by virtue oftheir purchase, they wereentitled to hold 
the property freed of the plaintiffs’ charge. The court of Istinstance 
overruled the objection on the ground that even if the sale held on 
the 7th March 1887, atthe instance of theassigneeof the rent decree, 
be regarded as a sale under Chapter XIV of the Bengal Tenancy 
Act, the auction purchasers had not annulled the plaintiffs incum- 
brancein the manner provided bysection 167of the Bengal Tenancy 
Act. Upon appeal by the auction purchasers, the learned Subordinate 
Judge held that their objection ought to be overruled on the ground 
that the sale under which they claimed was absolutely null and void 
as it had been held on the basis of an application presented by an 
assignee of the decree, in contravention of the terms of section 148 
clause (h). Insupport of this view, reliance was placed by him upon 
the decisionsof this Court in thecases of DwarkaNath Senv. Peary 
Mohun Sen (2) and Sosht Bhusun v. Gogan Chunder (8) the first of 
which cases, as we have seen, does supporithe view, taken by the 
Subordinate Judge, while the second is really an authority for the 
contrary view. When the matter was brought on Second ¢ppealto 
this Oourt,the learned Judges held that the sale upon an applica- 
tion by an assignee of a rent decree who was not anassigneeof the 
landlord’s interest, was not a sale under the rent law, but had the 
effect of a sale in execution of an ordinary money decree and could 
not consequently affect the rights of the mortgagee ; the learned 
Judges referred to the case of Soshi Bhusun v. Gogan Chunder (3) 
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as an authority for this position, but they did not expressly 
dissent from the view takenin the case of Dwarka Nath Senv. Peary 
Mohan Sen (1). It will be observed that it was immaterial to the 
mortgagee respondent whether the case was decided inhis favour 
onthe ground that the sale was null and void as contrary to the 
provisions of section 148 clause (A) or was a valid sale under the Civil 
Procedure Code, because upon either view, it could not affect his 
interest upon the mortgage and his right to enforce his security 
for the satisfaction of his debt. 

In the case of Nagendra Nath Bose v. Bhuban Mohun Chakra- 
varti (2), a decreeobtained by a landlordin aguit forrent who ceased 
to have any interestin theland duringthe pendency of the suit, was 
subsequently transferred and afterwards re-assigned by the truns- 
feree to the original decree holder. Upon an application made by 
him for execution, the objection that it was barred under section 
148 clause (2) was overruled on the ground that the section was ' 
inapplicable in as much as the original decree itself could not be 
rightly regarded as one for rent. It appears to have been assumed 
that had the character of the decree been otherwise, the execution 
would have been effectually barred under section 148 clause (h), 
and the learned Judges, (Rampini and Pratt JJ.,) added ‘‘ that 
clause (h) of section 148 of the Bengal Tenancy Act imposes a 
limitation upon the execution of & decree for rent and therefore it 
should be interpreted strictly and should not be extended to any 
person who does not come properly within its provisions. 

Upon a review of these authorities, it is manifest that there is 
a conflict of judicial opinionupon thequestion andthe casesof Koi- 
lash Chunder y. Jodu Nath(8), Dwarka Nathv. Peari Mohun (1), Dino 
Nath v.Golap Mohini(4), Karuna Moy-v. Surendra Nath (6), and 
Nagendra Nath v. Bhuban Mohan (2), are authoritiesin support of a 
strict and literal constructionofsection 148,clause(h) of the Bengal 


‘Tenancy Act, while on the other hand, the cases of Sosht Bhusun v. 


Gogan Chumdgr (6) and Hari Nath v, Dengu Nath (7) clearly support 
a liberal interpretation of this provisionof the law. Underthe rules 
of this Court, therefore, it isimpossible for us either to accept or to 
overrule the contention of the appellants thatthesale wasa nullity 
and did not affect their interest, unless the question is referred to 
and decided by a Full Bench. But we thinksuch areference isren- 
dered unnecessary in the view we propose to take of the third 
ground advanced before us by the appellants. 
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As regards the second contention of the appellants that the 
sale is void by reason of the non-payment of the landlord's fee, 
reliance is placed upon the decision of this Court in the case of 
Babar Ali v. Krishnamanini (1) in which it was held that when a 
permanent tenure is sold in execution of a decree, other than a 
decree for arrears of rent due in respect thereof and the landlord’s 
fee prescribed by section 12, is not paid before the confirmation 
of the sale, the sale is invalid. Ithas been suggested before us 
that the sale in this case cannot rightly be regarded as a sale in 
execution of a decree other than a decree for arrears of rent ; but 
geeing that section 18 was intended to provide for service of 
notice to the landlord of a transfer of a tenure by execution sale, 
we are inclined to think that when a sale is held at the instance 
of an assignee of a rent decree who has not obtained an assign- 
ment of the landlord’s interest in the land, the sale ought to be 
regarded as a sale in execution of a decree for money, or in other 
words, a sale in execution of a decree other than a decree for 
arrears for rent, ‘and the purchaser ought to be required to pay the 
landlord’s fee under section 13 of the Bengal Tenancy Act. But 
even if we take this view and assume that the case of Babar Alt 
v. Krishnamanini (1), was correctly decided, the plaintiffs cannot 
be benefited in any way, by reason of the provisions of section 
1 of the Act I of 1908, B. C. which enacts retrospectively that no 
transfer which has heretofore been made under section 18 of the 
Bengal Tenancy Act shall be deemed to be invalid, merely on the 
ground that the landlord’s fee prescribed by the aforesaid section 
has not been paid. This Act was passed during the pendency of 
the appeal we are now considering and clearly applies to it. The 
view, we take, is supported by the decision of this Court in the case 
of Peary Mohun Paul v. Arsed Ali (2). The second contention 


of the appellants, therefore, cannot be sustained and must be 
over-ruled. 


The third and last ground urged on behalf of the appellants is 
that the effect of the execution sale, even regarded as a valid sale in 
execution of a decree for money, was merely to pass the right, title, 
andinterestof the judgment-debtors, leaving in the plaintiffg,untouch- 
ed and unaffected, their interest in the property sold. This argument 
is based upon the assumption that a sale held at the instance of an 
assignee of arent decree who is not also an assignee of the landlord’s 
interest in the land, has the effect of a sale in execution of a decree 
for money under the Civil Procedure Code. The appellants in support 
of their position rely upon the fundamental principle that a person 
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who is nota party to a suit cannot be affected in person or property 
by anything that is done in the suit, and that a sale in execution of a 
decree held under the provisions of the Code of Civil Procedure can- 
not pass anything beyond the right and interest of the judgment- 
debtor in the property sold. The respondents, on the other hand, 
while not disputing the correctness of this generalrule, rely upon the 
cases of Jeo Lal Singh vy. Gunga Pershad (1) and Nitayi Behari v. 
Hari Govinda (2) and contend thatthe present case is covered by the 
exception engrafted on the general-principle by the decisionsréferred 


to. In order to determine whether the contention of the respondents ` 


is well founded, it is necessary to point out that in thecase before us, 
the salecertificates upon which the defendantsrely as thefoundation 
of their title, purport on the face of them, to have been granted under 
section 11 of Act VIII of 1865. B.O. But there can be no doubt 
that the Subordinate Judge in whose Court, the assigned decrees were 
executed and thesalesheld,hadno jurisdiction tosell an under-tenure 
under Act VIII of 1865, first, because the decrees for rent had been 
made not under Act X of 1859 but under Act VIII of 1869 B. ©. 
and secondly, because the decrees were in course of execution, not 
beforea Collector but beforea Civil Court. No importance therefore 
can be attached to the description in the sale-certificates that the 
defaulting tenure was intended to be sold, inasmuch as the sale took 
placeand the certificate was granted undera Statute which could have 
no application to the case. Thisfact alone would be sufficient to 
differentiate the present case from that of Jeo Lal v. Gunga Pershad 
(1), as also from that of Nitayi Behari v. Hari Govinda (2). In the 
first of these cases, a zemindar who was afractionallandlord obtained 
a decree, for rent against a recorded tenant and in execution of the 
decree, sold the right, titleandinterestofthe judgment-debtor, under 
section 64of Act VIII of 1869; it “was held by this Court that 
two brothers who were joint in estate with the judgment-debtor, 
entitled to an equal share with him in the tenure, and equally 
liable with him for payment of the rent, could not successfully 
ask for a declaration that their shares in the tenure had not been 
affected by the sale. Sir Richard Garth rested this conclusion upon 
the principle that“ whenit isclear from the proceedings that whatis 
soldandintended to besold,is theinterest of the judgment-debtor only, , 
the sale must beconfined to thatinterest, althougth the decree-holder 
might havo sold the wholetenure, if he bad taken proper steps to do 
so, or although the purchaser may heave obtained possession of the 


(1) (1884) I. L. R. 10 Calo, 996. {2) (1890) I. L. R. 26 Cale. 677. 
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whole tenure under the sale; butif on the other hand, it appears 
that the Judgment-debtor has been sued as representing the owner- 
sbip of the whole tenure and that the sale, though purporting to be 
of the right and interest of the Judgment-debtor only, was intend- 
ed to be, and in justice and equity ought to operate as, a sale of the 
tenure, the whole tenure then must be considered as having passed 
by the sale, and if the question is a doubtful one on the face of the 
proceedings, orone part of these proceedingsmay appearinconsistent 
with another, the Court must look to the substanceof the matter and 
- not to the form or languageof the proceedings.” This principle was 
recognised and applied in thecases of Netayi Behari v. Hari Gobinda 
(1) and Rajani Kant v. Uzir Bibi (2). It must be remembered, 
however, that in each of these cases, the person who was seeking 
to execute the decree and at whoseinstance thesale was held, was the 
landlord, who might reasonably beheard to say that he was entitled 
to look to the registered tenants, who substantially represented 
his co-shares, for the payment of rent, that tbe shares of all the co- 
owners of the tenure were liable to satisfy the rent charge and that 
although as a fractional landlord, he might not be in aposition to sell 
the tenure free of all incumbrances, he might not unjustly claim to 
have the entire tenure sold for satisfaction of the entire arrears of 
rent due to himself, even though the decree might stand and the 
execution was taken out against the registered tenant alone. Butit 
seems clear to usthat theseequitable considerations do not apply ina 
cage like the present where the decrees is sought to beexecuted by an 
assignee who is not also an assignee ofthe landlords’ interest in the 
land ; such a person cannot obviously claim to stand in the shoes of 
the assignor in all respects, nor can he urge that he is entitled tothe 
benefit of those equitable oonsjderations to whichhe might justly 
lay claim, if he himself had been the landlord. We are of opinion 
that such an assignee of a rent decree ought to be regarded as the 
holder of a decree for money against the Judgment-debtor personally, 
and as such entitled to bring to sale the right, title and interest of 
the judgment-debtor in any particular property against which he 
may choose to proceed. But as he has no connection whatsoever 
with the land in respect of which, his assignor obtained arent decree, 
we do not think it would be right to extend the doctrine of the cases 
of Jeo Lalv. Gunga Pershad (8) and Nitayi Behari v. Hari 
Govinda (1) to a sale brought aboutathis instance. We may add 
that this Court has refused to extend the doctrine of these cases to 


(1) (1899) I. L.R. 26 Calo. 677. (2) (1902) 7 ©. W. N. 170. 
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a sale of the right, title and interest of the recorded tenants, at 
the instance of a landlord, who instead of obtaining a decree for 
rent in a Civil Court, proceeded in execution of a certificate under 
the Public Demands Recovery Act; see, Rupram Namasudra v. 
Iswar Namasudra(1). The view we take also receives some sup- 
port from the principle which underlies the decision of the Judi- 
cial Committee, in the case of Jiban Krishna Roy v. Brojo Lal 
Sen (2) where it was held that in execution ofadecree for arrears 
of rent obtained by a co-sharer landlord for his share of the rent 
nothing beyond the right, title and interest of the judgment-debtor 
passes,—which in the particular case was heldto be the limited 
interest of a Hindu daughter. It has been suggested by the 
learned vakil for the respondents, that the view taken by us is 
opposed to that taken by this Court, in the case of Hart Nath Doss 
v. Basharuddi (3) (S. A. 2451 of 1901, decided by Geidt and Mitra 
JJ.,on the 18th April 1904). In that case a suit by the present 
respondents for recovery of arrears of rent against some tenants 
of the properties purchased by them at the sale of the 7th March 
1887,was dismissed on the ground that the plaintiffs (the present 
defendants) had failed to prove their right to collect their share 
of the rents separately ; no doubt the learned Judges while taking 
this view and while also holding that the tenants were notentitled 
to challenge the extent of the title of their landlords, threw out an 
observation thatthe plaintiffs might perhaps make outa good 
title to the whole of the share claimed by them upon the principle 
of the case of Nitayi Behari v. Hari Govinda (4). But it is 
clear that this obiter dictum cannot in any way bind the present 
appellants and indeed the grounds which have been urged before 
us, were not and could not be advanced in that case on behalf of 
the tenants. We hold accordingly that the effect of the sales of 
the 7th March 1887, was not to pass the ibterest of the plaintiffs 
in the under tenures which were sold, and that such interest was 
left untouched and unaffected by the execution sales. As, how- 
ever, the Defendants denied the title of the plaintiffs and urged 
that the claim was barred by limitation, these questions. must be 
investigated before a decree can be made in favour of the plaintiff. 

The result thereforeis that this appeal must be allowed, the 
decree of the Court below reversed and the case remitted to the 
learned District Judge, in order that he may hear the case on the 
merits and decide the question, raised in Issues 8&5. He will be 


(1) (1902) 6 C. W. N. 802. (3) 8. A, 2451 of 1901 (unreported). 
(2) (1903) L. R. 30 I. A, 81. (4) (1899) I. L. R. 26 Calo. 677. 
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at liberty to proceed under section 566 of the Civil Procedure Code, 
if he finds it necessary todo so. The costs of this appeal do abide 
the result. 


M. M. Appeal allowed, case remanded. 





Before Mr. Justice Hill and Mr. Justice Brett. 
TITURAM MUKHERJEE AND OTHERS 


V. 


ELIAS E. COHEN AND ANOTHER.“ 

Khorposh grant, incidents of —Maintenance grant, duration of— 
Custom, family or territorial, how to prove—Mines—Holder of 
maintenance grant, not entitled to open and work new mines. 

A grant for maintenance made toa junior member of & ey Hindu 
family is prima facie for tho life of the grantee. 

Beni Pershad v. Dudh Nath (1) and Rameshar Baksh v. Arjun Singh (2) 
followed. 

A family or territorial custom, at variance with this general characteristic 
of a maintenance grant, must be established to be ancient and invariable 
by clear and unambiguous evidence. 

Ramalakshmi v. Sivanantha (8) applied. 

Quare.— Whether a Khorposh grant primafacte involves any thing more 
than the grant of the income of the property. 

Bhavanamna v. Ramasamés (4) referred to. 

It is inconsistent with the ordinay concep ion of a grant for maintenance, 
whether limited to the life-time of the grantor or to that of the grantee, 
that it should confer, either on the grantee or on his transferee, the right to 
open now mines within the grant and raise and appropriate to his own use 
the product of them. 

Gordon Stuart £ Co, v. Tikaitnee Seobas (5) distinguished, 


Appeal by the Plaintiff. , 

Suit for possession of lands including mines and for 
damages. 

The facts and arguments appearsufficiently from thejudgment. 

Mr. W. O. Bonnerjee and Babu Sarada Charan*Miira for the 
Appellant, ; 

Messrs. O'Kinealy and McNair and Babu Aukhoy Kumar 
Banerjee for the Respondent. 

C. A. V. 


* Appeal from Original Decree No. 227 of 1898 sgainst the Decree of Babn 
Sarada Prosad Chatterjee, Subordinato Judge, Manbhum, dated tho 28th 
January, 1898, 

(1) (1899) I. R. 26 I. A. 216 at 220. (8) (1872) 14 Moo.I. A. 570. 
(2) (1900) L. R. 28 I. A. 1. (4) (1881) I. L. R, 4 Mad. 193. 
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ervin The judgment of the Court was as follows:— 
1905 -Hill J.—This suit was brought by one Purna Chander Daw to 


Tituram Mukherjee Obtain a declaration of his proprietary right to and possession of 2 

Gils E RRE plots of land including the underlying coal and other minerals in 

j ae Moujas Golukdihi and Tisra in the District of Manbhoom, of which 

May 6. ‘he alleges he was dispossessed bythe 3rd defendant Mr. E. A. Cohen. 

ee He also claimed damages in respect of coal wrongfully raised and 
removed by Mr. Cohen from the lands in question. 


Before the suit came on for trial in the Court below, Purna 
Chunder Daw died, and the present appellants, who are his executors, 
were brought upon the record as his legal representatives. Subse- 
quently on their application,the GreatHasternCoal Company Limit- 
ed was added as a defendant, the 3rd defendant Mr. Cohen having 
about the time of the institution of the suitassigned tothe Company 
all the rights to which heclaimed to beentitled in the disputed land. 
The Company alone appeared in this Court to resist this appeal. 


The case for the plaintiff, as made in the plaint, was that the 4th 
defendant Kumar Nund Kishore Singh, a member of the family of 
the Rajas of Jheria, having by virtue of his rent-free Khorposh right 
and long continued adverse possession acquired full and exclusive 
proprietorship in the villages of Golukdihi and Tisra and in half of 
another villagenamed Padasbuni together with all rights in “the 
cultivated, waste and jungle lands on the surface, and the coal and 
other minerals underground,” apportaining to the said villages, made 
over the whole of his interest therein by a mokarari pattah dated 
the 19th Falgoon 1299, (1st March 1893) to Purna Chunder Daw 
who thereuponentered into possession. That afterwards in Kartic 
1800, the defendant Mr. Cohen, under colour of a settlement made 
with him by the 1st and 2nd defentlants, took possession of the 
two plots of land in suit, and regardless of the opposition of the 
plaintiff erected bungalows and huts on the land, and opened a pit 

o therein for the raising of coal and constructed a tramway, and in 
the interval b&tween these actsof dispossessionand theinstitution 
of the suit, raised and. appropriated to his own use some 20,000 
tons of coal from the mines underneath the land in question. It 
is then alleged that the 1st and 2nd defendants being occupiers 
merely of some lands in Mouza Golukdihi under a jotesettlement 
which entitled them to nothing more than possession of cultivated 
lands, had no right in or concern with the coal and minerals lying 
beneath the surface of the village, and could not therefore give to 
Mr. Cohen any right in respect of them. 

The 1st and 2nd defendants—who may be referred to as the 
mudts—Mr. Cohen and the defendant company haveall putin written 
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statements, by which the competency of Purna Chandra’s lessor, 
Nund Kishore, to grant the lease of the 1st March 1893 is disput- 
ed. The alleged acts of trespass are not denied, but putting the 
matter generally, the case set up by all the defendants is, that the 
lands in dispute are wholly situated in Mouza Golukdihi to which 
village the mudis are entitled under a jungle buri settlement made 
with their predecessors in title by a former Rajah of Jheria, and 
that the interest of Nund Kishore in the village was limited to 
the right under a maintenance grant to receive the rent payable 
by the mudis under their lease. 


The mudisand Mr. Cohen and his assignee the defendant company 
differas tothe proprietorship ofthesub-soil and minerals of the village, 
the mudis claiming to have been themselves entitled to them 
as well as to the surface rights by virtue of their settlement. While 
Mr. Cohen and his assignee attribute the proprietary right in the 
minerals to the Rajah of Jheria. The point is not however of 
much importance so far as the present suit is concerned, and at 
all events Mr. Cohen has protected himself by taking assignments 
both from the mudis and the Rajah of Jheria, and the position 
taken by the defendant company before us in appeal was that they 
were, under either or both of these assignments, within their rights 
in doing the acts complained of by the plaintiff. 


The 4th defendant, Nund Kishore also filed a written statement 
by which hesupported theplaintiff’s case, and hese} upasthe ground 
of hisowntitlea sanad ofthe 15th " Cheit” 1254 (the date which the 
document actually bears is the 15th Kartic 1254) granted by his 
eldest brother Rajah Udit Narain of Singh Jheria, under which he 
claimed to be possessed of a permanent heritable rent-free right in 
Mouzas Tisra, Golukdihi, and *half the village of Padasbuni with 
all rights therein including the coal minerals. This, itis to be 
observed, is adifferent title from that assigned to Nund Kishore in 
the plaint: It has however been adopted by the plaintiff’s both in the 
court below and hereasthe basis oftheir testator’s title; and no ques- 
tion has beenraised as to their right to do so. Inthis courtit may be 
added, all claim by the plaintiffs on the footing of the acquisition by 
NundKishoreofatitle by adverse possession was expresslyabandoned. 

The Court below not being satisfied as to the genuineness of 
this alleged sanad of 1254, and holding that apart from it, Nund 
Kishore was not competent to confer on the plaintiff's testator the 
rights upon which the claim of the latter was founded, dismissed 
the suit. i : 


It is to be observed that there is no dispute that Nund Kishore 
is interested in the villages of Tisra, Golukdihiand Padasbuni asa 
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Khorposhdar. But the question is as to the nature and extent of 
his interest. Under the alleged sanad of 1254, if genuine, he would 
admittedly have taken the village absolutely in prepetuity and his 
right over them would (admittedly) be co-extensive with thoseof his 
grantor who, it was not questioned, was entitled to thecoal under- 
lying the surface of the villages. But if the sanad benotestablished 
fhe question presentsitself in several aspects. He might beinterested 
in the villages corporeally or merely in theincome arising out of them, 
that isin thereceipt, as the assignee of the Zemindar, of the rents 
payable by tenants. Then again the grant might whether it was 
of the corpus of the estate or merely of the rent, be either in per- 
petuify, or it might be resumable on the death of the grantee or of 
the grantor, andapartfrom these questions thereis the further ques- 
tionof theinterest whichasa khorposhdar,andassuming thegrant 
to have been of the villages corporeally, he would takein the minerals. 


In the Court below the plaintiff went into evidence not only to 
show that the alleged sanad of 1254 was a genuine instrument exe- 
cuted by Rajah Udit Narain, but also as an alternative,that by the 
custom of the family (Kulachar) of the Rajas of Jheria, grants made 
for the maintenance of the junior members of the family are of the 
corpus of the estate and are permanent and heritable. The learned 
Subordinate Judge however found against the plaintiff on this point, 
while in this Court the vakil who addressed us on behalf of the 
appellant on the question of custom stated that so far as the family 
custom was concerned, he could notsustainiton theevidence. Itmay 
therefore now be put out of view. Butit was also sought to show 
thatby a territorial custom governing the locality in which the 
Jheria Raj is situated the same character attached to such grants. 
On that point also the Subordinaté Judge found against the plain- 
tiff’s, his view as to the position of Nund Kishore in relation at 
least to the village of Golukdihi being that he was a mere assignee 
of the rent, and in that character devoid of any interest either in 
the surface or the subjacent minerals. In this Court an effort was 
made,*but ina somewhat half-hearted way, to support the terri- 
torial custom. Butit was strongly urged upon us that, whatever 
finding we might arrive at as to the genuineness on the sanad of 
1254, and whatever might be our view as to the territorial custom, 
Nund Kishore was something more than a mere assignee of rent, 
that in fact putting the sanad and the custom aside, he was 
at least a grantee of the villages themselves with everything on 
and under the surface for the period of his own life, and that any 
disposition therefore which might make sither of the surface or of 
the minerals and coal would subsist for his life. 
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Before proceeding to deal with the questions here indicated it 
should be mentioned that there is now no question as to the situa- 
tion of the land in dispute. It has beenfound by the Lower Court to 
be wholly within the village of Golukdihi,themudis’ village, and that 
finding has not been called in question before us, so that we are 
in this Court concerned only with the rights of Nund Kishore and 
the plaintiffs in respect of that village. 


The primary and indeed the most important question in the 
case is as to the genuineness of the alleged sanad of 1254, ahd on 
this question although I think several of thereasons given by the 
Subordinate Judge for finding against its genuineness are open to 
exception, I never the less agree with him in his conclusion. [His 
Lordship then reviewed the evidence uponthe question of the genuine- 
nessof the Sanad and proceeded.}] Aftorcareful consideration of the 
matterI am of opinion, as I have already stated that the genuine- 
ness of the alleged sanad has not been established. There is next the 
question whether by virtue of the territorial custom asserted by the 
plaintiff, the grant to Nund Kishore for maintenance was an absolute 
one. In my opinion the evidence falls far shortof establishing 
such a custom. In relation to this subject I may quote 
the words of their Lordships of the Privy Council in the case of 
Rama Lakshmi Ammal v. Sivanantha’ Perumal (1). Their Lord- 
ships there say “we are fullysensibleof the importance and justice 
of giving effect to long established usage existing in particular dis- 
tricts and families in India, but itis of theessenceof special usages 
modifyingtheordinary law ofsuccession, that they should be ancient 
and invariable, and itis further essential that they should be 
established to be so by clear and unambiguous evidence.” This 
passage, though primarily applicableto modifications by customsof 
the law of succession seems tome to lay down principles of general 
application in all cases, where a family or localcustom, at variance 
with the general law, is set up. The general law with relation to 
the limitations of maintenance grants is Ithinknow well settled in 
a sense inconsistent withthecustomsetupinthe present cage. The 
latest reported case on the subject,of which I am aware, is that of 
Rajah Rameshar Baksh Sing v. Arjun Sing (2) where it was held 
by the Judicial Committee of the Privy Council that when a grant 
for maintenance is made to a junior member of a joint family, it is 
prima facie the intention that the gift should be for life. In a some- 
what earlier cage also before the Privy Council,in which the effect 
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of a maintenance grant was referred to, ibis said “their Lordships 
will not discuss at length the terms of the grant to Barmeswar which 
was expressly made in lieu of maintenance. It was thereforeprima 
facie resumable on the death of the grantor in accordance with the 
law laid down in the case cited by the subordinate Judge,” Bent 
Pershad Koeri v. Dudh Nath Roy (1). That sucha grant is not 
therefore according to the general law to be taken to be absolute 
in its character, is I think beyond question, and it accordingly lies 
on the plaintiffs to bring the custom which they assert within the 
principles laid down in the passage cited above from 14 Moore. 
The Subordinate Judge has dealt indetail and with much care in 
his judgment with the evidence relating to the question, and I 
agree with him in his estimate of the offect of that evidence both 
oral and documentery. I do not propose to follow him in his discus- 
sion of the evidence. His criticisms and conclusions seem to me to 
be justified, while beyond the mere reading to us of some evidence 
bearing upon the point by the appellant’s learned vakil, no attempt 
was made in this court to displace thom. I shall merely say that in 
the face of the “ Reports” of the Zomindars of the year 1246, of 
the decisions of the courts of law both reported and unreported which 
have been put in evidence or referred to at the trial, to which I am 
disposed to attach greater importancein such a case asthe present 
than tothe assertions of witnesses, it seoms to me impossible to hold 
that the plaintiffs have succeeded in proving & custom, governing in 
the District in which the Jheria Raj is situated, by which main- 
tenance grants made to the junior members of the Raja’s families 
are absolute heritable estates. 


It remains tobeconsidered what interest, apart from evidenceof 
the actual terms of theoriginal grant to Nand Kishore (for thealleged 
sanad of 1254 beingout of the way, thereis no evidence onthe point) 
as well as from family and local custom, Nand Kishore took as a 
khorposhdar in the village of Golukdihi. On one branch of this ques- 
tion—namely, the duration of his interest the Subordinate Judge 
has not come to a definite decision. He assumed however a right on 
the part of Nand Kishore to enjoy the mouzahs granted to him forhis’ 
own life time. There might perhaps be some question as to the pro- 
priety of this assumption, were it not for the circumstance that, 
although there have been two devolutions ofthe Raj in the interval 
between the grant to Nand Kishore and the institution of this 
suit, Nand Kishore has not been disturbed by either of the 


(1) (1899) L, R. 26 L A, 216 at p. 220. 
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successors of his grantor. This circumstance is not, it is true, con- 
clusive, the question being as to the intention of the grantor at the 
time of the grant, butit may nevertheless be sufficient to warrantthe 
position assumed by the SubordinateJudge. Andinasmuch asitcan- 
not be less advantageous to the plaintiffs that their rights should be 
determined on the footing ofa grant forlife to Nand Kishorerather 
than on thealternative view ofa grantresumableon the death of the 
grantor, which would appear to be the only otheralternative,the ques- 
tion may think bejustly dealt with on theassumption made by the 
Subordinate Judge. Taking it then that in point of duration the inte- 
rest of Nand Kishore enures for his life what isthe natureof his 
interest in the village ? In the opinion of the Subordinate Judge, itis 
limited to a right to receive the rent previously payable tothe Rajah 
by the tenants of the village, that is by themudis. Ifthat be so, admit- 
tedly, all claim on his part to the soil of this village as well as to the 
subjacent coaland minerals is out of the question. The evidence 
bearing upon the pointis not however to my mind very conclusive. 
It isnot questioned indeed that Nand Kishore took subject to what- 
ever rights the mudis enjoyed in the village, and these, I agree with 
the Subordinate Judge in thinking on a proper construction of their 
sanad, extended not only to the lands brought by them under culti- 
vation but also to the waste lands within the boundaries laid down 
by the sanad. It is agreed, I mayremark incidentally here, thatin the 
sanad of 1231, under which the mudis claim (Ex.D5r), for the 
word “ Tisra” should be read “ Golukdihi,”’ I think again that the 
statasof the mudis was something different from that of mereoccu- 
pancy ryots, which is the position that the plaintiffs would now assign 
to them. They would I think be more correctly described as tenure 
holders, see Dhunput Singh v, Gooman Singh (1). There is good 
reason toofor supposing thattheir tenure is of a permanent nature. 
All this however does not seem to be inconsistent with the Rajah of 
Jheria having divested himself of his Zemandari rights in favour of 
Nand Kishore for the term of the grant to the latter. But then the 
Subordinate Judgerefers to the chhar sanad of the mudis of year 1256 
(Ex. D 1 a) as indicating that thegrant to Nand Kishore wag only of 
the income of Golukdihi. If howeverthe grant to Nand Kishore was 
of a date anterior to 1256, and that it wasso, may be inferred from 
the statement made by the mudss themselves in the 5th ground of 
appeal taken by them in the Court of the Judicial Commissioner 
ot Chotanagpur in appeal No. 21 of 1883 (Ex. XXVII) 


(1) (1864) W. R. Gap. No. (Act X.). 61. 
66 
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as well as from Nand Kishore’s evidence in the present case, then 
I do not think that the question of his rights could be affected by a 
mere statement made by the Rajah in the chhar sanad, although as 
I have said in an earlier part of my judgment, this document may 
Tthink, afford evidenceagainst theplaintiffs in another way, namely 
as an act on the part of the Rajah (which would seem to have béen 
acquiesced in by Nand Kishore)consistent withthe retention by him 
of his rights as Zemindar, and in that sense it may have its bearing 
likewise on the present point. For if it was the intention of the 
Rajah to retain his Zemindari rights when he made the grant to 
Nand Kishore, and hehadthen already granted a permanent tenure 
in the land to the mudis, itis not I think unreasonable to suppose 
that his intention was to assign to Nand Kishore only the rent 
payable by the tenure holders. There are other circumstances to 
which I have already referred in a different connection, but to 
which I will not now allude more particularly, which would also 
seem to indicate an intention on the part of Rajah Udit Narain to 
reserve his Zemindari rights over Golukdihi when the mainten- 
ance grant was made; and there is also Nand Kishore’s descrip- 
tion of the rights which he exercised over the village which seem 
according to him to have been of a very limited nature. 


In addition to these considerations there is the authority of the 
case, relied on by the Subordinate Judge, of Bhavanamma v. Rama- 
sami (1) decided by Muttusami Ayyar and Tarrant JJ. for saying 
that the presumption in the case of maintenance grants is in favour 
of the income only having been granted. The case however to which 
the learned Judges refer in support of this propasition hardly seems 
to bear it out. On the whole, however, although I think the question 
is leftin some doubt, I am not prepared to dissent from the view of 
the- Subordinate Judge. But even ifit be assumed that the grant 
to Nand Kishore was of the corpus as distinguished from the income 
of the village, I do not think it carried with it a right either to 


disturb the possession of the mudis, in the manner attempted in this 


case, im respect of any portion of the surface of the village, or to 
deal with the coal or minerals lying beneath the surface. So long as 
their lease subsists the mzdis are, I think, entitled tothe exclusive 
possession of the lands comprised therein, whether cultivated or 
waste, and consequently to resist any attempt on the part either of 
Nand Kishore or of his assignee to possess himself of any part of 
them. And it would, in my opinion, be repugnant to theordinary 
conception of a grant for maintenance, whether limited tothe life- 


(1) (1881) I. D. R. 4 Mad. 193, ~ 
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time of the grantor or to that of the grantee, to hold that it confers 
either on the grantee or on his transferee the right to open new 
mines within the grant andraise and appropriate to his ownuse the 
product of them. The question is ultimately one of intention, but 
where there is, as in this case, nothing tothe contrary, I think it 
must be taken that the mines, if unopened, are outside the scope of 
the grant. From the limited nature ofthe grant this would seem in 
general to follow as aconsequencs. The garantorhasI think the right 
to resume what he gave, in the state in which he gave it: and the 
power of alienation or disposition on the part of the grantee must 
be co-ordinated to that right, and if the grantee cannot alienate for 
anestate larger than his own, it would certainly seem tobe inconsist- 
ent with this limitation of his powers thathe should be in a position 
permanently to deprive his grantor of a substantial portion of the 
solum by abstracting the minerals. This I say, speaking generally, 
for there might be cases in which it might be inferable from the fact, 
for example, that there were open mines in the land at the time of 
the grant, that it was intended that the grantee should work the 
mines for his own benefit. But here there were no open mines when 
the grant was made, nor was the existence of coal underneath the 
surface discovered until comparatively recent times. There is indeed 
acase of Gordon Stuart & Co. v. Tikaitnee Seobas Kowaree (1) which 
was relied on for the plaintiff andin which a contrary rule would 
seem at first sight tohave been laid down. ButI think that 
case turned greatly on the view taken by the learned Judges of the 
grant which might have lasted, as they putit, “for a term practic- 
ally infinite. There is now however no question in the present 
case of that kind, and I do not think therefore that the case can 
properly be-relied upon by.the plaintiff as an authority. Thereis 
no other case that I am aware ofin the Indian Reports touching 
the question, and we.were not referred to the English law on the 
subject. But I may say that, mutatis mutandis I think the rules 
of law followed by the English Courts in analogous cases being 
founded as I understand them to be on the principles of general 
application, might well be taken as a guide here. 


The plaintiffs have inmy opinion failed to make good their 
claim and I think accordingly that this appeal must be dismissed 
with costs. The costs of this Court will however be payable only 
to the Great Eastern Coal Company Limited. 


Brett J.—I agree. 
B. M. Appeal dismissed. 


(1) (1864) W. R. Gap. No, 870, 
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Before Mr. Justice Norris and Mr. Justice Banerjee. 


GANDOO MAHATA AND OTHERS. 
vV. 
NILMONEE SINGH DEO BAHADUR.* 


Mines— Minerals— Interpretationof grant—-Reservationof minerals 
—Rights of grantor to have egress and ingress and to work mines. 

A reservation of minerals does not necessarily include erery substance 
which «au be got from underneath the surface of the earth for the purpose of 
profit. The words ‘mines’ and ‘minerals’ in any pa:ticular grant must be 
given the meaning which, judged from the whole of the deed, the parties may 
be taken to have intended. Lord Provost and Magistrates of Glasgow v. Farte 
(1) followed. Hart v. Gill (2) referred to. 


When a g antor of land has reserved to himself the right to underground 
coal and limestone, he is entitled to egrees and ingress for the purpose of 
reasonably working the mine, but he is bound to do no more damage t» the 
surface than is absolutely necessary, to protect ths grantee’s right of support 
and to compensate him for any injury to the surface of the soil. 


Appeal by the Defendants 1 to 4 and 10 to 12, 

Suit for declaration of title and possession. 

The facts and arguments appear sufficiently from the judgment. 

Sir Griffith Evans and Babus Mohiny Mohan Roy, Jagat Chandra 
Banerjee, Siva Prasanna Bhattacharjya and Madhabananda Basak 
for the Appellants. 

Dr. Troylokya Nath Mitter and Babus Mohan Chand Mitter and 
Surendra Chandra Sex for the Respondent. 


The judgment of the Court was delivered by. 


Norris J._-This isan appeal from the decision of the Subordi- 
nate Judge of Manbhum and the fastsout of which it arises are 
briefly these:—In the year 1259 B. 8. corresponding to 1852, the 
plaintiff granted a putni of the mehal known as Bijulato the father 
and uncle of the present defendants. The original grantees are dead. 
The present defendants are the sons of the original grantees, and 
represent the whole sixteen annas of the putni. The names of the 
original grantees were Sri Mahata and Lalit Mahata, and at the time 
theputni was granted, thegrantor, the present plaintiff, executed a 
deed known as & bynama, which is equivalent to a putni potta, in 
favour of the grantees; a translation of that document, which is 
Exhibit A on the record, will be foundat page 46 of the paper book 
in Appeal No. 164. In that documentthereisno reservation in favour 


*Appeal from Original Decree No. 164 of 1893 against the decree of Babu 
Debendro Lal Shome,Subordinate Judge, Manbhum, dated the6th March 1898. 


(1) (1888) 18 App. Oas. 657. (2) (1872) L. R, 7 Ob. App. 699. 
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of the grantor in respect of any minerals; to this point we use the 
word “minerals” as applying to the earth's production ordinarily 
known as minerals as well as other of the earth’s products, which, 
though not strictly speaking from a scientific pointof view, minerals 
have been generally classed as such. But the bynama recites at 
page 46 line 7 as follows:—‘‘By carrying out all the terms of the 
Kabuliat and keeping the tenants satisfied and paying the rent, 
you down to your sons, grandsons &c. in succession shall continue 
to enjoy and possess the lands peacefully.” The Kabuliat whichis 
referred to in the bynama,and whichis ofeven date with the bynama, 
is Exhibit I, and a translation of it is tobe found at page 19 of 
the paper book in the same Appeal No. 164. Itcontains at page 20 
line 32 the following covenant:—'‘Theplace where coal minesand 
minerals have appeared or may appear within the aforesaid mehal 
remains your hug (property),and we havenoconnection with them.”’ 
It is agreed that the translation ofthe original Bengali there given 
is not strictly accurate, and that the correct translation is as follows 
“Within the mehal, places where coal-pits, metals &c. (or instead 
of &c. and the like) areproduced or shall be, shall remain your right 
or property,and we have noconnection with them”. Having regard 
fo the fact that the existence of the Knbuliat is recited in the 
bynama and that the Kabuliat contains this distinct reservation on 
behalf of the grantor, we are of opinion that itenures to the benefit 
of the grantor and that the defendants are bound by it, and indeed 
we may say thatSir Griffith Evans on behalf of theappellants wisely 
did not contest that such was not the true construction of the two 
documents. If that is s0, we have to consider what is the construc- 
tion to be placed upon that reservation in the Kabuliat. That in- 
deed is the chief point which Sir Griffith has argued on behalf of 
his clients. 


Sir Griffith no doubt attempted to show that the finding of the 
Lower Court asto the genuineness of the Kabuliat and as to the 
factum of its execution by the original grantees is erroneous; but in 
the face of the evidence upon the record as to the genuineness of 
the document, its production from the proper custody and its exe. 
cution by the original grantees, we think that we cannotinterfere with 
the finding arrived at by the Lower Courtand here again it isbut fair 
to say that after Sir Griffith hadlaid the wholeofthe evidence before 
us, and we intimated the opinion that it was impossible forustocome 
toadifferent conclusionfromthatat which theLowerCourthad arrived 
without, of course, giving up the point,he was content not to press 
it further. So that in the result the only poiat which we have to 
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determine is what is the meaningto be attached to thisreservation 
in the Kabuliat. 


Perhaps it would be well bere to state what the relief was which 
the plaintiff claimed to be entitled to. He asked for a declaration 
that the places where coal mines and minerals, &c. appear within 
the putni taluk Lot Bijula mentioned in schedule (ka) are the pro- 
perties of plaintiff Bhadoor; that the defendants have no right to 
them; and that these places remain excluded from the putni; for a 
declaration that the plaintiff Bahadoor; is entitled to obtain posses- 
sion of as much surface land as he may require for the purpose of 
digging and selling coal and minerals in the putni taluk Lot Bijula 
mentioned in schedule (ka), for a decree against the defendants for 
Rs. 5,008 the value of the coal and stonetaken by the defendants from 
the place (ga) in Moujal Bijula mentioned in schedule (kha) given 
below the plaint, with interest up to date of realization; for a de- 
termination of the quantity of coal and stone that have been taken 
by the defendants from theaforesaid (ga),and if it be found thatthe 
defendants have taken coal and stone of avaluegreater than the said 
Rs. 5,000, for a decree for the aforesaid additional amount; for a 
permanent injunction tothe defendants prohibiting them from taking 
out any coal or stone or other minerals from any part of the putni 
taluk Lot Bijula mentioned in schedule(ka),for a permanent injunc- 
tion prohibiting the defendants from taking out coal, stone or 
ghooting from the place marked (ga), that is, the place marked B 
in the map A, or from any other place within the aforesaid Mou- 
zah Bijula.” The decree which the Subordinate Judge has given isto 
be found at page 62. Ithasbeen ordered “that this suit be decreed 
in part; that the plaintiffs’ right to the sub-surface coal and mine- 
rals &c. be declared; that the plaintiff do get possession of thesum 
and proportionate costs from the defendants; that the plaintiff do 
get possession of such landas may berequired for working the coal 
at a rental to be determined by the Revenue Court; that a decla- 
ration be made thatthe defendants have nosub-surfaceright, or right 
to coal,*minerals, &c.; that a permanent injunction be issued prohi- 
biting the defendants from taking coal, ghooting, stone, &c., in 
future; and thatthaclaim for the price of thecoal taken be dismiss- 
ed. The defendants do pay to plaintiff Bahadoor Rs, 916-6, being 
the costs incurred by him in this case.” 


We should havesaid thatin addition to the two points which we 
havealready mentioned as being argued by thelearnedCounsel forthe 
appellant, hecomplains ofthe declaration given bythe Subordinate 
Judge which declares that theplaintiffisentitledto getpossessoin of 
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such land as may be required for working the coal at a rental to be 
determined by the Revenue Court. Now, it appears from the 
evidence that for some considerable time (the evidence varies from 
5 and twenty years to 5 or 6 years) the defendants have been 
excavating and carrying away and selling coal and two descriptions 
of limestone, one known as gooti, which is to be excavated, and 
the other known as ghooting, which it is admitted, lies scattered on 
-the surface of the soil, and which can be picked ‘up and put into 
carts and carried away without any excavation of any sort or kind. 
With regard to this latter inferior class of limestone, ghooting, Dr. 
Mitter for the respondent admits that whatever constraction is to 
be put on the reservation to which we have already called attention, 
this loose scattered substance lying on the surface of the soil cannot 
come within the definition; and he accordingly admits that in so far 
as the decree of the lower courtrestirains the defendants from carry- 
ing away and disposing of the inferior commodity, the injunction 
cannot stand. 


Sir Griffith Evans on the other hand equally admits that if once 
the kabuliat is found to be genuine, his case as regards the coal fails. 
But he contends that the gooti, or superior limestone is not included 
within the words of the reservation. It is quite true that the gooti is 
not coal and though someofits constituent elements may be metallic, 
it certainly could not in ordinary parlance be spoken of as a metal. 
Sir Griffith calls our attention to two cases bearing upon this subject 
decided in the English Courts, one, the case of Hest v. Gill (1) 
and the other, the case of Lord Provostand Magisti atesof Glasgowv. 
Farie. (2) In the first of thosecases, which came before Lord Justice 
James and Lord Justice Mellish, Lord Justice Mellish said “that the 
word “mines” combined wtth the more general word ‘minerals’ does 
not restrict the meaning of the word “minerals,” and hesaid thatthe 
result ofthe authoritiesappearsto be “that a reservation of minerals 
includes every substance which can be got from underneath the 
surfaceoftheearth for the purpose of profit, unless there is something 
in the context or in thenature of the transaction toinduce this court 
to give it a more limited meaning.” That enunciation of the law was 
considered by the House of Lords in the case of Lord Provost and 
Magistrates of Glasgow v. Farie; (2) and the then Lord Chan- 
cellor Lord Halsbury at any rate and apparently other of the Law 
Lords were inclined to think that the enunciation of the law is too 
restricted and confined, and Lord Halsbury suggested that the true 
view of the law wasthatlaiddownby Lord Justice James in the case 
of Heat v. Gill, (1) where, after agreeing with the conclusions and 
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reasoning of Lord Justice Mellish, which conclusions and reasoning 
were founded on authority, Lord Justice James says:—' But for 
these authorities I should bave thought that what was meant by 
“mines and minerals” in such a grant was a question of fact what 
these words “ meant in the vernacular of the mining world and 
commercial world and land owners at the end of the last century, 
upon which 1 am satisfied that no one at that time would have 
thought of-classing clay of any kind as amineral.’”’ Sir Griffith asks 
us not to adopt tho hardand fast definition as to minerals or 
metals, but to accept the authority of Lord Justice James and ask 
ourselves what the words in this reservation then intended to mean 
by the parties who entered into the agreement. 


Of course, if we take the hard and fast line laid down in Heat v. 
Gill, (1) we are clearly of opinion that this limestone comes within 
the reservation, but suppose we do not adopt the hard and fast line 
but accept the view suggested by Lord JusticeJames and favoured in 
the House of Lordsand endeavour to find out what the meaning ofthe 
words are or what the parties themselves intended to contract as 
between themselves when they entered into this agreement. Now, 
applying that principle, let us see what the words are. They are as 
follows:—" Within the mehal, places where coal pits and metals and 
the likeare produced and shall be, shall remain your property; we have 
no connection therewith.” The words “and the like” we think apply 
equally to the coal and to the metals; now, though coals and metals 
are essentially distinct in character, coal not being in any sense a 
metal, one ingredient at any rate which they havein common is that 
you have to use some manual labour in the way of excavating to get’ 
them out of the soil and make them ofservice; and we think what the 


, parties meant by these words at the fime this kabuliat was executed 


was that substances of the nature of coal and of the nature of metal, 
or things like coal and things like metal which were in pitsand which 
had to be dugout of the earth were reserved to thelandlord. Ihave 
not perhaps eXpressed myself either on my own account or for my 
learned brother as lucidly as I should have done, but I bope that 
I have made our meaning plain as to the true construction of this 
reservation. That being so, we think the Subordinate Judge has 
taken a proper view of that part of the case. 


We do not however think that, though in law this coal and 
limestone being reserved to the grantor he has a right to come upon 
the close and dig and take away what he has kept to himself, he is 


(2) (1872) L. R. T. Oh. App. 699, at 719, 
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entitled to the sweeping declaration which the Subordinate: Judge 
has given him, which is, “ that the plaintiff do get possession of 
such land as may be required for working the coal at a rental to 
be determined by the Revenue Court.” 


That part of the decree must be modified, and in lieu thereof 
it must be declared that the plaintiff is entitled to ingress and 
egress upon the putni mehal for the purpose of reasonably work- 
ing the coal and metals which are reserved to him by the kabuliat, 
doing no more damage to the surface than is absolutely necessary, 
and protecting the defendants’ right to support, in case any exca- 
vations are made, and compensating the defendants for any injury 
to the surface of the soil. That disposes of this appeal. 


[Their Lordships then dealt with Appeal No. 174 which turned 
entirely on questions of fact and dismissed it.] 


We think the ends of justice will be amply met by directing 
that the parties in each do bear their own costs in this Court. 


B. M. Decree modified. 


Before Mr. Justice Harington and Mr. Justice Mookerjee. 


RAM NATH MUKHOPADHYA AND OTHERS 
v. 
BRAHMAMOYI DEBYA AND OTHERS.* 


Morigage—Prior and puisne iucumbrances—Merger of charges 
— Redemption, terms of— Mortgagee tenant bound to account. 


A first mortgagee who purchases the mortgaged property from the mort- 
gagor may set up his prior security as`a shield against a subsequent incum- 
brancer. Gokuldas v. Puran Mal (1) and Dinobundhu v. Jogmaya() followed. 

When a mortgagee undertakes to collect rent from the éenants of the 
property comprised in his security and to apply them in satisfaction of his 
dues, if he himself is one of the tenants he must, when the accotfnta are 
taken, allow credit for the rents payable by him, although if at that time a 
suit were brought for the recovery of the rent, if might be held to be barred by 
limitation. Narsingh Narain v. Lukputty (8) followed. 


* Appeal from Appellate Decree No 182 of 1904 against the deoree of A. 
O. Sen Haq. District Judge, Bankura, dated the 17th August, 1903, modifying 
that of Babu Nritya Gopal Goswami, Munsiff, Bankura, dated the 27th 
September, 1902. 


(1) (1884) LL.B. 10 Cale. 1035. (2) (1901) I.L,R. 29 Calo. 154, 
i (8) (1879) IL.L.B. 5 Calo. 888. 
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A pyisne incumbrancer who has not been made s party to a suit by a prior 
mortgages, retains his right of redemption, but he must exercise such right 
only upon the footing that the mortgage relied upon by the prior incumbran- 
cer is subsisting and entitles him to all dues, including interest, thereunder. 
Umesh v. Zahoor (1) Gunga v. Land Mortgage Bank (2). 

Appeal by the Defendants, 4 and 5. 

Suit to enfore a mortgage. 

The facts, and arguments will appear from the judgments. 

Babus Digamber Chatterjee and Bejoy Kumar Bhattacharyya 
for the Appellant. 

Babu Momnatho Nath Mukerjee for the Respondents. 
a C. A. V. 

The following judgments were delivered:— 

Harington J.—In this case two brothers appeal, one defend- 
ani No. 4 who appears by a pleader, and the other defendant 
No. 5 who appears in person. 

The suit was brought on a mortgage, the question raised is as 
to the rights of the appellants with respect to the plaintiff,” 
mortgages. 

First, the appellant defendant No. 4 contends that he is enti- 
tled to priority over the plaintiff in virtue of a mortgage, dated 
December 8rd, 1887. The plaintiff's mortgage is dated July 8rd 
1889, if therefore the defendant’s deed of December 1887, is a 
mortgage then she will be entitled to priority over the plaintiff's 
mortgage in respect of it. The respondent contends that it is not 
a mortgage; in this I am unable to agree with him. Oertain mort- 
gages had been executed in 1887; to payoff these earlier mortgages, 
the mortgages agreed to sell $ of certain property to the mort- 
gages and they also pledged cert&in ‘property to secure to the 
appellant the payment of Rs. 1,200 which was then advanced. 

The Lower Courts are of opinion that the document is a con- 
tract for sale only and so does not create a lien prior to the mort- 
gage on which the plaintiff’s suit is brought. But in express 
terms the property is pledged. I have nodoubtthat a mortgage 
was created which was prior in date to, and therefore has priority 
over, the mortgage which is the subject of the present suit. 

The next two points raised by the appellantare that the Judge 
has only allowed interest up to March 1890, andthat there was rent 
owing fromthe mortgagee to the mortgagor and that this rent 
should have been credited to the mortgagor when the accounts were 
taken. 


(3) (1890) L.R. 17 I.A. 201; I.L.R. 18 Oslo. 164.. 
(2) (1898) L.B. 21 L.A. 1; LL.B. 21 Calo. 868. 
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As to the first of these the learned vakil for the respondent 
objects that the question has not been raised in the grounds of 
appeal. 

We should not be prepared to allow an appeal on a ground 
which had not been taken in the Lower Court. But inasmuch as 
our view as to the first point renders it necessary that we should 
remand the case in order that the accounts may be taken on the 
footing that the document of December 30th, 1887, created a mort- 
gage having priority over the plaintiffs’, mortgage and that the 
objection with regard to interest can be dealt with when the accunts 
were taken, we think we ought to entertain the objection and to ex- 
press an opinion that the appellant is entitled to interest up to the 
date of suit, he on his part giving oredit for the profits of the half of 
the property which he has enjoyed for the period he has been in 
possession. 

The point as to the rent; the respondent’s pleader is unable to 
contest. Themortgage was a usufructuary mortgage: the rent was 
payable by the mortgagee in respect of the lands comprised in the 
usufructuary mortgage. Such portion of this rent as is owing must 
therefore be credited to the mortgagor on the taking of the account. 

The last point taken is with regard to the set off which the 
learned Judge has allowed. 

When the defendants mortgagors executed their contract to sell 
$ the mortgaged property, they also executed a kistibundi or instal- 
ment deed in favour of the appellant in respectof the other half of 
the property for the purpose of paying off certain earlier mortgages; 
on this deed the plaintiffs brought a suit, obtained judgment and 
purchased the property comprised in it in execution of their decree. 

The learned Judge quite ,rightly held that what has been 
recovered under that judgment must be credited to the earlier 
mortgage debts in consideration for which the kistibundi mort- 
gage was given. 

This point was not pressed. The learned Judge was clearly 
right. 

The appellant in person expressly declined to adopt the argu- 
ments addressed to the Court on behalf of his co-appellant. 

He argued that the document of December 8rd, 1887 was not 
a mortgage but was an out and out conveyance. 

In this he is wrong: the document does not purportto be a 
conveyancebut it containsan agreementto convoy at a future time, 
and he contends that any mortgages made subsequent to the deed 
are void as against him, because they are in breach of the stipula- 
tion in the deed. Even if any mortgages were made in breach of a 
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oye stipulation, that would not make the mortgages void, whatever 
1908 rights it might give to the person damaged by the breach of the sti- 
Ram Nath pulation. He says his father paid a sum Es. 12,000 but as to what, if 


Mukhopadhya anything his father paid and inrespect of what debts he is alleged to 
Brahmamoyi Debya have paid or as to how this affects the case we are quitein the dark. 
Haringion 3 - This point ought to have been taken in the Lower Courts, and 
mais if there is anything in it, evidence should have been directed 
towards it. He also took the point that the set off ought not to 

be allowed: this point we have already dealt with. 

Lastly he contended that the suit was barred by limitation. It 
isnot easy to dealsatisfactorily with this point because though limit- 
ation is pleaded in the written statement, it does not appear to have 
been argued or pressed in either of the Lower Courts, but I think 
there is nothing in the point. The mortgage on which the plaintiff 
sues isa kistsbund: mortgage of 1296. The suit was brought by 
the plaintiff on January 14,1902. Itis alleged that the first default 
made in the payment of the kists was in Pous 1296 which would 
correspond to January 1890. If that is so, and it does not appear 
to have been contested in the Courts below, the default on which 
the plaintiff sued was within 12 years of the date of suit andthe 
plea of limitation is bad. 

The result is that the contention of defendant No. 4 succeeds 
and he is entitled to a remand in order that the accounts may 
be taken on the footing that his mortgage has priority over the 
plaintiff's mortgage while defendant No. 5’s contention that that 
document is not a mortgage, fails. 

The appeal therefore must be allowed: the decree and judg- 
ment of the Lower Court set aside: andthe case remanded in order 
that the accounts may be taken on the footing we have mention- 
ed. Defendant No. 4 will get the costs of the appeal. 


Mookerjee J.—I agree with my learned brother that the 
decree madeeby the Subordinate Judge must be reversed and the 
case remitted to him, in orderthat the rights and liabilities of the 
parties may be determined upon accounts properly taken. 


The property in dispute which bears Touzi No. 878 of the 
Bankura Collectorate, originally belonged to defendants 1 to 38. 
The plaintiff respondent seeks to enforce against this property, a 
charge created under a mortgage bond executed in her favour by the 
proprietors, on the 8rd July 1889. The defendants appellants claim 
to be interested in the property under twodeeds, executed in their 
favour onthe 24th September 1889, namely a conveyancein respect 
of a half share ofthe property anda mortgage in respect of the 
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remaining half. They allege further that the consideration for these 
two deeds was ‘applied to satisfy prior charges under four mortgages 
which they held over the property, namely :— 


Rs. 
(1) 9th March 1887 for... ... 9,000 
(2) 7th May T ne .. 100 
(3) 29th October ,, ,, eae Be 96 
(4) 8rd December,, ,,  ..- ... 1,200 


They claim accordingly that although the two deeds of 24th Sep- 
tember 1889, are subsequent in date to the mortgage which the 
plaintiff seeks to enforce, yet they are entitled to priority. 

It appears that in 1896, the appellants sued to enforce their 
mortgage of the 24th September 1889, which covered half the 
properties now in suit. The present plaintiff was made a party 
defendant and her contention that her mortgage was entitled to 
priority, because it was earlier in point of time, was over-ruled. 
She does not appear to have contended in that suit that it was 
not open to the mortgagors and the prior mortgagees by any 
arrangement entered into behind her back, to prejudice her posi- 
ticn by throwing half the burden created by the prior securities 
upon a half share of the property and conveying the otber- half 
absolutely to the prior incumbrancers; if-she had taken up this 
position, questions of considerable nicety might have arisen. The 
decree in that suit directed the sale of the half share covered by 
the mortgage for the satisfaction of the claim of the present 
appellants, which it was held was entitled to priority to the 
extent of Rs. 3,810. This decree was executed, the mortgage 
properties were sold for Rs. 2,950 and purchased by the present 
appellants. The effect ofthese proceedings was to extinguish the 
lien which the plaintiff had as puisne encumbrancer over the 
half share included in the appellants’ mortgage of the 24th Sep- 
tember 1889. It is not open to the plaintiff, therefore, to enforce 
her security against this half share, and her suit.in respect of 
this moiety has been rightly dismissed by the Courts below. It 
remains, therefore, to consider the plaintiff’s rights in” relation 
to the remaining moiety covered by the appellants’ conveyance 
of the 24th September 1889. 


As regards the halfshare included in theappellants’ conveyance, 
they claim priority on the ground that although it is subsequent in 
date to the plaintiff's security, yetthey are entitled to fall back upon 
their prior mortgages which were discharged by the consideration for 
the conveyance. This contention wasover-ruled in the Court of first 
instance on the ground that there was nothing to indicate that the 
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appellants, at the time of their purchase, intended to keep alive 
the prior securities. The learned District—Judge, however, has 
held, and I think rightly, upon the authority of Gokuldas v. 
Puranmal (1) and Dinobundhu v. Jogmaya (2), that the prior 
incumbrances cannot be taken to have been extinguished, as their 
continuance was obviously for the benefit of the appellants. But 
the judgment of the learned District Judge, upon this part of the 
case, is open to two objections, namely, first, that he has 
erroneously held that the deed of the 8rd December 1887 did 
not create a mortgage in favour of the appellants, and, secondly, 
that he has not specifically found in respect of what prior charges 
and for what sums the appellants are entitled to priority. As to 
the first branch of this argument, it is manifestly well founded 
and must prevail, for as my learned brother has already stated, 
the deed on the face of it shows that a charge was created. As 
regards the second branch of the contention, I think the appellants 
are also entitled to succeed. So faras I can judge from the 
materials placed before us, at the time the two deeds of the 24th 
September 1889 were executed, an account was taken between 
the appellants and their mortgagors, of what was due under the 
four.prior mortgages of 1887; half of the sum so found due, 
together with a fresh advance, making an aggregate of Rs. 8,000 
‘was applied as consideration for the fresh mortgage executed on 
that date; the remaining half amounting to Rs. 2,952 was applied 
as consideration for the conveyance with which we are now 
dealing. Itfurther appears that in the appellants’ suit to enforce 
theix mortgage of the 24th September 1889, against their mort- 
gagors and the present plaintiff, the priority of their security was 
established on the ground I have just indicated. It follows, 
accordingly, that the whole of the consideration for theconveyance 
corresponds to half the sum due under the four prior mortgages 
of 1887. In determining, therefore, the relative rights between 
the plaintiff and the present appellants, the latter must be allowed 
to fall back upon these four prior mortgages, and to claim, in 
respect ôf a half share of the sums due thereupon, priority over 
the sum due upon the plaintiff's security. 

The next question which arises for considerationis, upon what 
footing the accounts are to be taken, both in respect of the plaintiffs 
security and the prior charges upon which the appellants rely. As re- 
gards the plaintiff’s security, it has been argued on behalf of theap- 
pellants,that she is bound to allowad eductionto be madeon account 
ofrent, due by herto the mortgagors. Iam ofopinionthatthisconten- . 


1) (1894) I. D. R. 10 Oale, 1085; L. R. 11 I. A. 128. 
fa fison L. R. 29 I. A. 9; I L. R. 29 Calo, 154, 
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tion is sound. Under the terms of her mortgage, the plaintiff was 
in substance a usufructuary mortgages, and undertook to collect 
rents from the tenants of the property comprised in the security, 
and to apply them in satisfaction of her dues on the mortgage. 
Tt appears that she herself was one of those tenants, and conse- 
quently, if she withheld payment of rent to her landlords mort- 
gagors, she must be taken to have applied such sums in discharge 
of her own dues on the security. This view is in accordance with 
that taken by this Court in the case of Narsingh Narain v. Luck- 
putty. (1) and is also supported by the decision in Hood y. Easten 
(2). In taking the accounts, therefore,on her mortgage under sec- 
tion 88 of the Transfer of Property Act, the defendants appellants 
who have purchased the equity of redemption and now represent 
the mortgagors, must be allowed credit for all rent due by the 
plaintiff respondent as tenant of the property comprised in the 
mortgage. I may point out that from the 3rd July 1889,that is, the 
date of the plaintiff’s mortgage to the 24th September 1889, the 
full rent payable is to be taken into account, but since the 24th 
September 1889, only: half the rent is to be taken into account, 
because from that date the appellants as purchasers became entitled 
to balf the rent. 

Intakingthe accounts upon the securities held by the appellants, 
two questions require consideration, namely, first,upto whatdateisthe 
interest due on these securities to be calculated, and secondly, are the 
appellants bound to allow areditfor the profits received by them while 
inpossession. Asregards thefirst point, I think theinterest upon the 
securities relied on by theappellants ought to becalculated'up to the 
same dateasonthe plaintiff ’s security, namely ,thedatespscifiedin sec- 
tion 88 of the Transfer of Property Act. Itis clear that ifthe plaintiff 
as puisneincumbranceris bound to redeem theappellants as prior in- 
cumbrancers, if can only beupon the footing thatthe mortgages relied 
upon by the latter, are still subsisting, and, that they are entitled as 
against her to such benefit as their securities give them ; see Umeshy. 
Zahoor, (8), and Gunga v. Land Mortgage Bank (4). As regards 
the second point, thelearned vakil forthe appellant concedes that as 
the plaintiff respondent was entitled to possession under her mortgage 
the defendants are bound to account for any profits they may have 
received, itthey have taken possession under their conveyane ofthe 
24th September 1889. Thisis obviously just, fortheappellants can 
notrightly claim the interest due on their debt, as also the profits 
which issue out of thelands covered by thesecurity. Imay addthatin 
the view I take of the rights and liabilities of the parties, no question 


(1) (1879) LL.R.5 Calo. 888. (3) (1890) L. R. 171.4.201; I. L. R. 18 Calo. 164. 
(2) (1856) 2 Giff. 692; 2 Jur. N.S. 729. (4) (1898) L. R, 211 A.1.L,B.21 Clo. 866, 
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Orvin of set-off can arise as to the amountalready realised by' the appell- 
1905 ants in execution of the decree upon their mortgage of the 29th 
Ram Nath September 1889, for such amount was rightly appropriated in 


Mukhopadhya satisfaction of their dues upon that mortgage; all that has to be 
nee Debya dealt with in the present suit is the half share of the property 
covered by the appellant’s conveyance of the 24th September 1889, 
upon which the money due under the plaintiff's mortgage, 
as also half the money due under the appellants’ prior securities, 
are charged, the accounts being taken and the priorities deter- 
mined in the manner indicated above. When the amount due 
to the plaintiff respondent and the defendants appellants respec- 
tively, has been determined, a decree will be made in favour of 
the plaintiff for the sale of the half share of Touzi No. 378, sub- 
ject of course to the prior charge in favour of the appellants ; see 
Debendra Narain Roy v. Ramtaran Banerjee (1). The appellant 
who is represented by vakils in this Court is entitled to the 
costs of this appeal. 

The learned Judge in the Court below will be entitled to take 
evidence and to proceed under sections 566 and 568.C.P.C. in or- 
der to enable him to decide the questions which arise between 
the parties. 


Mookerjee J. 


B. M. l Appeal allowed ; case remanded. 
(1) (1908) I. L. R. 80 Calo 599, 


Before Mr. Justice Brett and Mr. Justice Woodroffe. 
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March 7, 18. RAJLAKSHMI DEBYA AND OTHERS.* 


Certificate, validity of —Service of notice—Limitaison, suit to set aside asale 
in execution of a gertificate—Public Demands Recovery Act (I of 1895 B. O. 
as amended by Act I of 1897 B. C.) ssctions 15, 17, 19, 20 and 81.—Civil 
ProcedureCode (Act XIV of 1882) See, 244. 


Under the Public Demands Recovery Aot (I of 1896 B. C. as amended 
by Aot I of 1897 B. O.) section 19, section 244 of the Code of Civil Procedure 
is applicable and bars a separate suit when the only grounds alleged for setting 
aside a sale are irregularities no$ in the proceedings anterior to decree or ia 
the decree which is sought to be executed, but in the execution proceedings 
subsequent to decree, 


* Appeal from Appellate Decree 2086 of 1902 against the deoree of Babu 
Jogendra Lal Chowdhury, Subordinate Judge, Chittagong,dated the 2nd July, 
1902, affirming that of Babu Charu Chandra Mitra, Munsiff, Chittagong, 
dated the 9th April, 1901, f 
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The law has changed subsequent to the decision of the cases of Ram 
Taruck Hasra v. Dilwar Als (1) and Janki Das v. Ram Golam Sahu (2). 

Ramrup Sahay v. Khushal Misser (8) explained. 

Semble. The mere fact that a greater sum is claimed as due in the 
certificate, than what is really due, does not make the certificate and notice 
bad ani does not prevent the running of time against the debtor provided that 
the notice was duly served. In serving the notice the procedure prescribed 
by section 81 shduld be strictly followed. i 


Appeal by the Plaintiff. 

Suit to set aside a Certificate sale on the ground of irregu- 
larity. 

The facts and the arguments appear from the judgment. 

Babu Dhirendra Lal Khastgir for the Appellant, 

Babus Ram Charan Mitra and Srish Chandra Chowdhuri for 
the Respondent. 

0. A. V. 

The judgment of the Court was as follows :— 

A Certificate was filed under section 7 (1) h of Act Iof 1895, 
against the appellant on 26th March 1898 for an arrear of 
Rs. 207-13-0 on account of rent, cesses, and interest for the years 
1803, 1804 B:8S. It has been found that notice was duly served 
under section 10 on 23rd May 1898. No petition of objection was 
filed under section12. A certain amount was realized, some move- 
able property of the appellant having been soldin July 1898 in 
execution. For the balance due, execution was taken against the 
holding in arrear which was sold on the 9th January 1900. The 
present suit was instituted on the 30th July 1900 to cancel the 
Certificate and set aside the sale. The plaintiff alleges that a 
Certificate was made without his knowledge for a sum based on 
the rent being Rs. 180 instead of Rs. 88-12-0, which is alleged 
by him to be the rate settled during a recent cadastral survey : 
he further alleges that no notice was served; that there was no 
rent in arrear: and that the Certificate proceedings and execution 
taken thereunder were fraudulent. 

The plaintiff's suit has been dismissed by both “ourts, on the 
merits and on the ground that the suit is barred by limitation. 

In second appealit has been contended, firstly, thatthe suit is 
not barred in any respect as the period of limitation prescribed by 
section 16 of the Act will (as is the case) only run if the Certificate, 
and notice are valid and that they arenot so: and secondiy, that 
assuming the suit is barred under section 15 in so far as it seeks 
to have the Certificate cancelled, that section does not bar the 
suit in so far as it seeks to set aside the sale. 


(1) (1901) I, L. R. 29 Oslo, 94. (2) (1901) 6 C. W. N. 381. 


(3) (1902) 6 O. W. N. 680, 
68 


Civtt. 


1905. 


Umedali Bhuya 
v, 
Rajlakshmi Debya. 


Marek 13. 


CIVIL 


1905. 
ete 
Umedali Bhuya 


v. 
Rajlakshmi Debya, 


540 THE CALCUTTA LAW JOURNAL. [Von 5t. 


Upon the first point it is contended that the Certificate and 
notice are bad because the annual jama is stated to be Rs. 180 
and not Rs. 83-12-0 the rate at which it is alleged to have heen 
settled. It is not contended that the particulars required to be 
given in the Certificate and notice have not been given but it is 
said that they have been wrongly given. It has been found as a 
fact that the jama stated in the Certificate had been realized in 
previous years. But assuming the case on the facts to be as 
alleged by the appellant, we are of opinion that the mere fact that 
a greater sum is claimed as due in the Certificate than is in fact 
due, does not make the Certificate and notice bad. To hold other- 
wise would enable a judgment-debtor to set aside a Certificate on 
account of an excessive claim when the Act declares in section 17 
(1) (b) that it shall not be cancelled except where no part of the 
amount stated in the Certificate was due by the judgment-debtor 
under the Certificate. A Certificate can only be modified on such 
a ground provided that a suit for such purpose is not barred. 


We therefore hold that the Certificate and notice were not 
invalid so as to prevent time running against the appellant, pro- 
vided thatthe notice was duly served. ` 


The next contention is that assuming that the Certificate 
and notice are not invalid they were not duly served under section 
10 read with section 81. Itissaid thatthe return of service does 
not show that the judgment-debtor could not be (as has been 
held to be the fact) discovered, that no adult male member 
of the judgment-debtor’s family residing with him could be found, 
on whom service might and should have been made under section 
31. Reliance has been placed upon an unreported decision in 
Special Appeal 730 of 1903 in which it was held that the procedure 
prescribed by section 31 should be strictly followed. We agree 
with that decision on this point. In this case however the particu- 
lar point now taken does not appear to have been raised in the Court 
of first instance in which the plaintiff’s contention was not that 
there was a defect in service but that there was no service at all, 
the processes having been fraudulently suppressed. A similarcooten- 
tion was raised in appeal to the Lower Appellate Court. There is no 
ground of appealto this Oourton this point and the return of service 
which is relied on and the evidence have not been printed. It may 
well be that if as alleged the return of service makes no mention of 
any attempt to serve an adult male member of the judgment-debt- 
or’s family, the Court may as suggested by the learned Government 
pleader have taken other evidence upon which it came to its 
finding that the notice had been duly served. As we have had 
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occasion to repeatedly point out, it was the duty of the Appellant 
not only to state specifically all thepoints which hedesires toraise 
in the grounds of appeal but to translate and print all docu- 
ments upon which reliance is placed in support of those grounds. 
In the absence of any material before us to impugn the finding of 
the Lower Court thatthe notice was duly served we must hold 
that it was duly served. We hold therefore that the suit not having 
been brought within 6 months from the date of service of notice 
it is barred, in so far as it seeks to have the Certificate cancelled. 


It is next contended that the suit ig not barred in so far as it 
seeks to set aside the sale. Now the sale can be set aside on two 
grounds ; firstly, because the proceedings which are alleged as 
the foundation for execution are bad. So, as the authority to pro- 
ceed to the sale is based on the Certificate which has the effect 
of a decree, if there is no valid Certificate there can be no found- 
ation for thesale. In such cases the objection is that there can be no 
execution at all and the sale held in execution will be set aside. 
We have already dealt with the objections of this character which 
are made in this case and have held them to be unsustainable. 


Nextly, a salecan be set asidenoton theground ofthe invalidity 
of the proceedings which are the foundation of thesale but for fraud 
or irregularity inthe execution proceedings themselves. Inthiscase 
fraud has been negatived. But if the sale is impeached on grounds 
of irregularity the jadgment-debtor must proceed under section 20 of 
theAct. Insuch acasesection 244 ofthe Code bars a separate suit. 
It has been contended that section 244 does not apply and reliance 
has been placed on the following cases, Ram Taruck Hazra v. Dilwar 
Ali (1), Janki Das v. Ram*Gotam Sahu (2) and Ramrup Sahay v. 
Khushal Misser (8). The first case was decided under the old Act 
7 of 1880 and thesecondunderthe present ActI of 1895 but before 
its amendment by Act I of 1897. Further in the last case the 
proceedings anterior to execution were alleged to be Bad for want of 
serviceof notice under section 10. The Act as so amended is pxplicit 
andby section 19 enacts (1) “Every Certificate made under sections 
5,7or9may be enforced and executed, withinterestat the rate ofsix 
per cent. per annum from the date of the certificate being filed up 
to the date of realization, and costs, upon the expiry of one month 
from service of the notice mentioned insection 10, or when any such 
petition as is mentioned in section 12 has been filed, then as soon as 


(1) (1901) I L. R. 29 Calo. 94. (2) (1901) 6 0. W. N. 331. 
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such petition has been heard and determined. (2) Such Oertifi- 
cates may be enforced and executed in the manner provided by 
Chapter XIX of the Code of the Civil Procedure for the enforce- 
ment of decrees for money ; and all the provisions of that Chapter 
except sec. 310 A thereof, and of Chapter XX of the said Code, 
shall apply, so far as they are applicable.” 

Section 244 ig one of such sections and is clearly applicable 
when the only grounds alleged for setting aside a sale are irregular- 
ities not in the proceedings anterior to decree, or inthe decree 
which is sought to be executed, but in the execution proceedings 
subsequent to decree. Itis true thatin the last of the above 
mentioned cases the Court, referring to the case above cited, 
stated that section 444 of the Civil Procedure Code did not apply 
to the case ofexecution proceedings help underthe Public Demands 
Recovery Act. We are not sure that the Court had it in its mind 
to decide the point which is now before us; but,if so, the decision 
was unnecessary, as in that case the sale was sought to be set 
aside on the ground amongst others of fraud and non-service 
of the notice under section 10, both affecting the validity of the 
decree, to neither of which cases section 244, which presupposes 
the existence of a valid and binding decree, has any application. 

We hold therefore that if there be,as does not appear to be the 
case, any ground for impugning the regularity of the sale proceed- 
ings, section 244 is a bar to an enquiry into such matters in the 
present suit. 

The appeal is therefore dismissed with costs. 


B. L. O. Appeal dismissed. 





Before Mr. Justice Harrington and Mr. Justice Mookerjee. 
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Public Demands Recovery Act (I of 1895, B. C. as amended by Act I of 
1897, B0.) Sec. 19 Cl. (27)—Certificate sals, suit to set aside—Fraud—Qode 
of Civil Procedure (Act XIV of 1888) Sec. 244, how far applicable—Sec. 424, 
-—Notice of suit, sufficiency of, who can objsct—Notice, object of. 

A suit to set aside a certificate sala on the ground of fraud is not barred 
under the provisions of Seo. 244 of the Civil Procedure Code. 

Umed Ali v. Raj Lakshmi (1) distinguished, 

Barhamdeo v. Bibi Rasul (2) doubted and distinguished. 

* Appeal from Appellate Decree No, 442 of 1908 against deoree of F. 8. 
Hamilton Esq. District Judge, Purnea, dated 22nd December, 1902, afirm- 
ing that of Babu Sri Gopal Chatterjee, Subordinate Judge, Purnea, dated 
the Bist July, 1902. 
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defective in form as well as substance, and prayed that the sale 
might be set aside either because the Certificate was bad in law 
and did not afford any basis for a valid sale, or because the sale 
was vitiated by the fraud of the auction purchaser. The Secre- 
tary of State who was made the first defendant resisted the 
claim on the merits, and further contended that the suit as 
against him was bad, inasmuch as the notice required by Sec. 424 
of the Civil Procedure Code had not been served on him two 
months before its institution. The auction purchaser defendant 
resisted the claim on the additional ground that the suit was 
barred under the provisions of Secs. 244 and 812 of tho Civil 
Procedure Code. The Courts below have concurrently set aside 
the sale on the ground that it is vitiated by the fraud of the 
auction purchaser, who managed in collusion with the Collectorate 
peons to suppress the sale proclamation and thus purchased for 
Rs. 15 the property in suit of which the actual value is at least 
Rs. 2,250. The auction purchaser defendant has appealed to this 
Court, and on his behalf, the decree of the learnedDistrict Judge has 
been questioned on three grounds, namely, first, that the Secretary 
of State is a necessary party tothe suit, and as the notice mentioned 
in Sec. 424 of the Civil Procedure Code was not served upon 
him in time, the suit as against him has been improperly 
instituted and ought to be dismissed; secondly that the suit is 
barred by Sec. 244 of the Civil Procedure Code; and thirdly, 
that the suit is barred by Sec. 312 of the Civil Procedure Code. 


As regards the first contention advanced on behalf of the 
appellant, reliance is placed upon the decision of this Court in 
the case of Gobinda, Chandra v. Hemanta Kumari (1) which ap- 
pears to me to be clearly distinguishable That case is an authority 
for the proposition that in a suit to set aside a sale effected under 
the provisions of the Public Demands Recovery Act, 1895, the 
Secretary of State for India in Council is a necessary party. In 
the case beforg me, the Secretary of State was joined as a party; 
the only objection is that the notice required by Sec. 424 of tho 
Civil Prdcedure Code was not served upon him two months before 
the institution of the suit. This objection, in my opinion, ought not 
to prevail for two reasons. In the first place this objection can be 
taken only by the Secretary of State for whose benefit the notice is 
intended ; but although the objection was taken on his behalfin the 
Court of first instance and was overruled, the objection has not been 
pressed by him in this Court ; indeed, though the point was decided 
against theSecretary of State by the first Court, no appeal was pre- 
ferred by him, and,though he is a party respondentto thisappeal, he 
has not chosen toenter appearance. In the second place, there is no 

(1) (1908) I. L. R, 81 Calc. 159. 
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substance in this objection. Sec. 424 of the Civil Procedure Code 
requires that the notice must state the cause of action and the 
relief claimed by the plaintiff. Inthe present case however no 
relief is claimed by the plaintiff on the ground of fraud against the 
Secretary of State; no fraud is charged against him, and conse- 
quently there can be no cause of action against him based on the 
ground of fraud. Under these circumstances it would be impossi- 
ble to serve a notice fulfilling the requirements of Sec. 424. This 
view receives some support from the case of Shahebzadee Shahun- 
shah v. Fergusson (1), where Cunningham J. held that the inton- 
tion of Sec. 424 is to give to Government as represented by the 
Secretary of State and to the servants of Government in the dis- 
charge of their public duties, the same protection as English 
Statutes confer on many public officers and bodies, namely that 
when it is alleged that they have committed an illegality in the 
discharge of their duties, they shall have time and an opportunity 
of making amends before the matter is brought into Court. This 
is also in accordance with the decision of the Allahabad High 
Court in the case of Muhammad v. Panna Lal (2). The first objec- 
tion therefore taken by the appellant on the ground that the 
notice under Sec. 424 of the Civil Procedure Gode was not served 
in time on the Secretary of State, must be overruled. 

The second ground upon which the decision of the learned 
District Judge is challenged, is that the suit, in so far as it seeks to 
impugn thevalidity of theauctionsale byreason ofan alleged fraud 
on the part of the purchaser, is barred under the provisions of Sec. 244 
of the CivilProcedureCode. In support ofthis position, reliance is 
placed upon Sec. 19, clause (2) of Act I of 1895, which lays down 
that every Certificate madaunder sections õ, Tor 9 maybe enforced 
and executed inthe manner provided by Chapter XTX of the Code of 
Civil Procedure for the enforcement of decrees for money, and, all the 
provisions of that Chapter, except section 810A thereof, and of 
Chapter XX of the said Code, shall apply, so far as they are applicable. 
Reference is also made to the decision of this Court in the cases of 
Umed Ali v. Raj Lakshmi (8) and Barhamdeo v. Bibi Rusul (4). 
The question raised is one of greatimportance, and, not altogether free 
from difficulty : but upon a careful examination of thearguments ad- 
dressed to us, I must hold that the contention of the appellant is not 
well-founded.Thelearned vakil for the appellant in referring to Sec. 19, 
clause (2) laid great emphasis upon the words “ all the provisions 
of that Chapter,” and argued that inasmuch as section 244 finds a 
placein Chapter XTX ofthe Civil Procedure Code, it is applicable to 


(1) (1881) I. L. R. 7 Oslo. 499, (8) (1905) 1, O. L. J. 538. 
(2) (1908) L L. R. 26 All. 220. (4) (1905) 1. O. L. J. 360. 
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an application to set aside a Certificate sale on the ground offrand. 

This contention obviously overlooks theeffect of the equally import- 

Orvte. ant qualifying words, ‘sofaras they areapplicable” ; before, therefore, 
—— it can be affirmed that a particular provision of the Civil Procedure 
1905; Code applies, it has to be seen not merely whether it is in Chapter 
Baghubans Bahai XIX but also how far itis applicable. In order to answer this 
Ful Kumari second question, one or more of three tests may have to be applied ; 
Mookerjes J. namely, frst, a particular provision may not be applicable, because 
alae it does not relateto the enforcement and execution of a decree for 
money; secondly, a particular provision may not be applicable, by 

reason ofsome restriction contained in the provisionitself; and third- 

ly, a particular provision may not be applicable, by reason of its in- 

consistency with some provision of the Public Demands Recovery 

Act. As regards the first test, I have no hesitation in holding that 

when Sec. 19, clause 2, limits the application of all the provisions 

of Chapter XIX of the Civil Procedure Codeby the words ‘sofar as 

they are applicable,” only such provisions are applicable as apply 

to the enforcement and execution of the Certificate, regarded as a 

decreefor money. Now, when a person seeks tosetasideasale held 
underthePublic Demands Recovery Act, can it be legitimately said 

that the proceeding on the application is either for the enforce- 
ment or for the execution ofthe Certificate; to my mind, this ques- | 

tion must, for obvious reasons, be answered in the negative. 

I am fortified in this view by the provisions of section 20, which 

lays down that any sale of immoveable property made in the course 

of enforcing a Certificate, may be set aside in accordance with the 

provisions of sections 811 and 318 of the Code of Civil Procedure. 

Such a provision as this would be absolutely superfluous, if an 

application to set aside a sale were either the enforcement or the 

execution of the Certificate, and if sections 311 and $813 of the 

Civil Procedure Code had been applicable to a proceeding for 

this purpose by reason of the general words contained in section 

19, clause 2. , To put the matter in another way, Sec. 20 justifies 

the inference that under section 19, clause 2, an application would 

not be maintainable under Sec. 311 or Sec. 318 of the Civil Pro- 

cedure Code, and, therefore, the Legislature thought it necessary to 

enact the special provision contained in section 20 ; and the only 

intelligible ground which explains the position is that sections 311 

and 318 oftheCivil Procedure Code donot relate tothe enforcement 

and execution of a Certificate. The conclusion seems to me tobe irre- 

sistible that Sec. 19, cl. 2, makes only those portions of Chap. XIX 

of the Civil Procedure Code applicable as relate to the enforcement 
andexecution of decrees for money, that a Court when it deals with | 

an application to set aside asaleon the ground of irregularity under 
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Sec. 811 of the Civil Procedure Code, or on the ground of the judg- 
ment-debtor having no saleable interest under Sec. 318 of the Civil 
Procedure Code, or on the ground of fraud under Sec. 244 of the 
Civil Procedure Code, does not enforce and execute the Certificate, 
that the Legislature has expressly provided in section 20, for the 
setting aside of a sale under two of the sections but not the third, 
and that, consequently, an application to set aside, on the ground 
of fraud, an auction sale held under the Public Demands Recovery 
Act, 1895, is not maintainable under Sec. 244 of the Civil Proced- 
ure Code. An application of the first test, therefore, shows that 
the present suit is not barred under Sec. 244 of the Civil Procedure 
Code. A recourseto thesecond test, however, makes manifest even 
more clearly that Sec. 244 of the Civil Procedure Code cannot 
possibly bar this suit. That section, in sofaras it is contendad to 
be applicable to the matter now before us, runs as follows: “The 
following questions shall be determined by order of the Court exe- 
cuting a decree not by separate suit, namely, (c) any other questions 
arising between the parties to the suit in which the decree was 
passed, or their representatives, and relating to the execution, dis- 
charge or satisfaction of the decree, or to the stay of execution 
thereof.” -This clearly contemplates a suit in which the decree 
which is being executed, was passed. It follows, therefore, that 
before the aid of section 244 can be successfully invoked as a bar 
to the present suit, it must be shewn that the certificate in execu- 
tion of which the sale now impeached took place, was a decree 
pissed in a suit. When I asked the learned vakil for the appellant 
to point out to me the suit in which the Certificate, (having the 
force of a decree), was mads, he made no attempt to answer the 
question. It is perfectly true thatundersection 8 of the Publie De- 
mands Recovery Act, every Certificate made under the last preced- 
ing section, shall, so regards the remedies for enforcing the same, 
and so far only, have the force and effectof adecreeof aCivil Court. 
But aithough a Certificateduly madeunder section? isthus invested 
with thecharacter of adecree for aspecified and restricted purpose, I 
am unableto hold that thereis any suitin which thisso-cafled decree 
was passed. To make this assumption with a view to the possible 
application of section 244, would,in my opinion, be the unwarrant- 
ableintroduction of a fiction for which thereis not the remotestfound- 
ationin fact. Indeed, if weassumethe existence ofanimaginary suit, 
it is a novel kind of suit, in which there is no plaint, no written 
statement, no opportunity allowed to the defendant to contestthe 
chim, and which possesses the remarkable character oflacking every 
incidentofasuit under the Civil Procedure Code. Such an hypothesis, 
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Orv moreover, would be absolutely inconsistent with the provisions of 

1905 the Public Demands Recovery Act which contemplate proceedings 

sae . for challenging the validity of the Certificate, and for its modifica- 
Raghuba ha $ 

pae ap oe tion orcancellation. I must hold accordingly that the second test 

Ful omer: proves clearly that section 244 of the Civil Procedure Code by its 

Mookerjee J. very language, does not bar a suit of this description. I may add 


aa: that the results of the application of the first and the second tests, 
are slightly different ; the first test shows that assuming section 
944 to be applicable to proceedings in execution and enforcement 
of a Certificate, it does not authorise an application to set aside a 
sale, which is not a proceeding of this description ; the second test, 
on the other hand, shows that section 244 by its very languagecan- 
not fittingly apply even to proceedings in execution and enforce- 
ment of the Certificate. But, whether we adopt the restricted 
result which follows from the first test or the wider result which 
follows from the second test, the present suit is obviously not bar- 
red. As regards the third test, no inference is deducible from its 
application in the present instance’, but, that it may occasionally 
be of use is illustrated by section 374 of the Civil Procedure Code, 
which provides for the attachment of immoveable property ; that 
section, inspite of the words “all the provisions” in Sec. 19, Cl. 2 
of the Public Demands Recovery Act, has obviously no application 
to proceedings for the enforcement aud execution of a Certificate, 
because the service of the notice mentioned in section 10 forthwith 
operates as an attachment of all immoveable property of the 
judgment-debtor. 


As regardsthe two cases upon which the learned vakil for the 
appellant relies, they appear to me to be distinguishable, becausein 
neither case wasthe sale impeached on the ground of fraud. Inthe 
first of these cases, Umed Ali v, Raj Lakshmi, (1) the learned J udges 
after pointing outthata sale may beset aside for fraud or irregularity 
in the executionproceedings themselves, observed that fraud had beon 
negatived: they held no doubt that when a sale is impeached on 
grounds dfirregularity, the judgment-debtor must proceed under 
section 20of the Act andthat in such a case section 244 of the Civil 
Procedure Code would bar a separate suit; but I cannot find from 
thejudgment that any effect is given to thequalifying words, “ so 
far as they are applicable.’”’ In the second case, Barhamdeo v. Bibi 
Rusul, (2) the learned Judges found that there was no substantial 
defect in the Certificate, nor any material irregularity in the service 
of the Certificate or of the sale proclamation, and that consequently 


(2) (1905) 1 C. I. J. 598, (2) (1905) 1 C. D. J. 860, 
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there was no ground upon which the validity of the sale could be 
successfully attacked; but the learned Judges added, what was 
accordingly not necessary for the purposes of the appeal before them, 
that the suit.to set aside the sale on the ground of irregularity in 
the execution proceedings, was not maintainable under section 244 
of the Civil ProcedureCode. Stress was laid upon the words “all the 
provisions of that Chapter,” but no effect appears to have been 
given to the qualifying words, "so far as they areapplicable.” With 
all respect for the learned Judges, I regret I find myself unable to 
adopt this view ; nor am I able to assent tothe broad proposition 
that “ section 244 of the Code of Civil Procedure prohibits the 
bringing of aseparate suit tosetaside any order passed in the execu- 
tion of a decree, and a duly made Certificate is a decree’; as I have 
already pointed out, the order mustbe one determining a question 
arising between the parties tothe suit in which thedecree was passed ; 
and, a duly made Certificate has the force and effect of a decree for 
one purposeand one purposeonly, namely, for the application of the 
remedies for enforcing the Certificate. I must holdaccordingly that 
the suit now before us, to setasidethesaleon the ground of fraud, is 
notbarred by the provisions of Sec. 244 ofthe Civil Procedure Code. 
I may addthat I do not rest my decision upon any of the earlier cases, 
which arose upon the construction of statutes now repealed or modi- 
fied ; for example, thecase of Ram Taruck v. Dilwar (1) arose upon 
the construction of Act VII of 1880 B.O., and, the case of Janki 
Das v. Ram Golam (2) turned upon the effect of Act I of 1895 B.O. 
before it was amended by Act I of 1897, B. C. As regards the case 
of Ramrup Sahay v. Khushal (8) it does not appear from the re- 
port whether the provisions ofthe Act of 1895 before or after its 
amendment in 1897, wefe applicable ; but in the event of the lattor 
contingency, it clearly supports my view. The second contention 
of the appellant cannot be supported and must be over-ruled. 


The third ground upon which the decision of the, learned District 
Judge is challenged, is that the suit is barred under section 312 
of the Civil Procedure Code. This argument is obviously intenable ; 
for the only suit which is barred by section 312 is one to set aside a 
sale on the ground of the irregularity mentioned in section 811, and, 
thepresent suitisclearly not of that description, asit seeks to 
impugn the saleon the groundof fraud. It is, therefore, unnecessary 
to consider whether, if the object of the suit had been to set aside the 
saloon the groundof materialirregularity, it would have been barred 
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under the last paragraph of Sec. 312 ; I reserve my opinion upon 
this question, but I vote that Mr. Justice Banerjee in the case of 
Ram Taruck v. Dilwar (1) answered it in the negative. The third 
ground taken by the appellant must also fail. 


The result, therefore, is that the appeal fails and must be dis- 
missed with costs. 


B. M. Appeal dismissed. 
(1) (1901) I. L. R. 29 Calo, 78 (98) ; 6 0. W. N, 246 (250). 


Before Mr. Justice Banerjee and Mr. Justice Rampini. 


AMBICA PROSAD AND OTHERS 
T 
GOPAL BUKSH DAS AND OTHERS.* 


Certificate sale, sutt to set astde—Certificate torecover public demands— 
Notice, service of —Defect in service, if cured by knowledge—Objecttons, deter- 
mination of —Limitation—Public Demands Recovory Act (I of 1896, B. O.) 
sections 10, 12,15, 16, 21,(81—Oode of Civil Procedure (Act XIV of 1882) 
sections 278, 817, 568—Admisston of additional evidence in appeal. 


Sections 15 and 16 of the Public Demands Recovery Aot (I of 1895, B.C.) 
taken together indicate that the period of limitation is to run from the ceter- 
mination of objections, if any, under section 12 of the Act, and that such 
determination need not nec+ssarily be upon evidence given. 


Kallar Singh v. Toril Mahton (1) distinguished, z 


Where, therefore, objections had been filed and disallowed more than six 
months before the institution of a suit to set aside a sale in execution of a 
certificate under the Pubiio Demands Recovery Act, the suit, so far as the 
parties who filed: those objections are concomed, is barred by secti n 16 of 
the Act. 


Such a suit must be instituted either within six months alter the date 
of service of notice on the plaintiff under section 10 of the Act or within 
six months from the date ofthe determination of objections, ifany, under 
seotion 12 of the Act, 


Section $1 of the Act requires personal service, wheneverit may be practic- 
able, and allows substituted service only when the judgment-debtor can- 
not be found ; the affixing of a copy of the notice to the outer door of his 
dwelling house, when he is known not to be living there but at a different 
place, is not a sufficient compliance with the law. 


Mere knowledge of the issue of a certificate under the Act is not sufficient 
by itself, to cure, or make up for, the absence of due service of notice, 
* Appeal frem Origina) Decree No. 322 of 1898, against the decision of 
Babu Jadu Nath Dar, Subordinate Judge, Gya, dated the 21st June 1898. 
(1) (1895) 1 C. W. N. 24. l 
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It ig the service of notice that by section 10, and other provisions of tbe 
Aot gives to the certificate the force and effect of a deor ee of a Civil Court; and 
in the absenee of such notice, asale held in execution of a certifica'e to enforce 
a public demand is invalid, even if it is not shewn that no arrear was due. 


Chunder Kumar Mookerjes v. The Secretary of State for India (1) Baijnath 
Sahai v. Ramgut Singh (2) followed. 


Seotion 21 of the Aot Bub-Sec, (2) limits the application of Chapter XIX of 
the Code of Civil Procedure to the proceedings to enforce a certificate and does 
not make Sec, 817, Civil Procedure Oode, applicable to a case like the present. 


Where a cage comes under the second paragraph of Seo. 317, Civil Pro- 
cedure Code, as it does here, the claim cannot be barred by the first paragraph 
of that section. 


An appellate Court has power under Seo. 568, Civil Procedure Code, to 
admit additional evidence, but that power must be sparingly exercised. 
Sreemun Chunder Dey v. Gopal Chunder Ohuckerbutty and anothor referred 
to and followed (3). 


Appeal by the Plaintiffs. 
Suit to set aside a certificate sale. 


The facts and arguments appear sufficiently from the judgment. 
Dr. Asutosh Mookerjee for the Appellants. 


Babus Umakali Mookerjeeand Kulawant Sahay for the Res- 
pondents. 


The judgment of the Court was delivered by 

Banerjee J.—This appeal arises out of a suit brought by the 
plaintiffs, appellants, for setting aside a sale held in an execution 
proceeding to enforce a Certificate for recovery of Public Demands, 
and also for obtaining a declaration that the 2nd defendant, who is 
the auction purchaser, purchased really for the benefit of the plain- 
tiffs, and that the Ist defendant has acquired no interest in the 
property by the conveyance executed in his favour by the defendant 
No. 2. : 

The main allegations of fact upon which the suit is based are 
shortly these: thats 6 annas 8 dams share of mouza Busunda 
belonged to the plaintiffs, and although no arrears and public works 
cesses were really due in respect of the plaintiffs’ share, that share 
was improperly sold under a Certificate without any notice of such 
Certificate having been legally served on anyofthe plaintiffs; that the 
defendant No. 2, who was the muktear of the plaintiffs, purchased 
the property in dispute at the auction sale with money belonging to 
the plaintiffs, which be had obtained from the defendant No. lon 
account of arrears of rent due from the latter to the plaintiff ; arid 
that subsequently the defendant No. 2 fraudulently transferred the 
property purchased by him at auction to the defendant No. 1. 


(1) (1900) 4 O. W. N. 586, (2) (1896) I. L. R. 28 Calo, 775. 
(8) (1886) 7 W. R. (P. ©.) 10. 


Orvrn. 


1901 


ee 


Ambica Prosad 
v. 
Gopal Buksh Das. 


552 THE CALCUTTA LAW JOURNAL. [Vou. I. - 


Orit. The defendants set up certain pleas in bar, and on the merits, 
‘1901 « denied the truth of the allegations of the plaintiffs. 
Ambica Prosad The Court below has held that the suit was barred under section 


Gopal Baksh Das, 160fActI of 1895 (B. C.); that it was not proved that no arrears of 
— Road cess and Publis Work cess were due, as is alleged in the plaint; 
Banerjee J. that the notice of the Certificate was duly served on the plaintiff 
No. 2, and such defect as there was in the due service of the notice 
on the other two plaintiffs was cured by the fact of their having had 
knowledge of the Certificate, and by their having submitted applica- 
tions under section 12 of Act I of 1895 (B. C.); and that the suit, in 
so far as it sought to obtain a declaration that the purchase by the 
defendant No. 1 was with the money of the plaintiffs and for their 
benefit, was barred by the provisions of section 317 of the Code of 
Civil Procedure, as a matter of law, and, as a matter of fact, it was 
not made out that the defendant No. 2 was a benamdar for the 
plaintiffs, and had purchased with money belonging tothem. And 
the Court below has accordingly dismissed the plaintiffs’ suit. 


Against that decree the plaintiffs have preferred this appeal ; 
and itis contended on their behalf, first, that section 16 of Act I of 
1895 (B. C.) was no bar to this suit, secondly, that in arriving at the 
conclusion that the plaintiffs have failed to prove their allegation 
that no arrears were dus, the lower Court has improperly rejected 
certain documentary evidence which this Court ought to admit: 
thirdly, that the Court below was wrong in holding that notice of the 
Certificate under section 10 of the Public Demands Recovery Act 
had been duly served on the plaintiff No. 2,and that the defect in the 
service of the notice on the other two plaintiffs was cured by their 
having knowledge of the Certificate, fourthly, that the Court below 
was wrong in holding that section 317 of the Codeof Civil Procedure 
applied to the case, and jifthly, that the Court below was wrong in 
holding, upon the evidence, thatthe plaintiffs had failed to prove 
that the defendant No. 2 was a benamdar for the plaintiffs, and that 
the purchase by him was for their benefit. 


On the first point, it was not disputed nor could ithave been 
disputed, that if the suit was not brought within the time limited 
by Section 16 of the Public Demands Recovery Act (I of 1895, B.C.) 
it would be barred by that section. The contention of the learned 
vakil for the appellants on that point was this, that in order to make 
that section a bar to the suit. it was necessary for the defendants to 
show, either that there was due service of notice on the plaintiffs, 
and that this suit was brought more than six months after the date 
of such service of notice, or that there was a petition of objection 
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by the plaintiffs under section 12 of the Act, which was judicially 
determined, and that thesuit was brought morethan 6 months after 
the date of such judicial determination. Now, accepting this pro- 
position as correct, let us seehowthe facts stand. There were two 
petitions of objection under Sec. 120fthe Public Demands Recovery 
Act (Exhibits B—B-1 and C—O-1); andupon the latter the order 
passed was this:—‘‘No evidence of payment adduced, objection 
disallowed.” On the former, which was an application of a later 
date, upon the report of the head clerk that the petition of objection 
filed by the objector was disallowed on the 16th instant, as no 
evidence was produced in support of payment,the order was: “File.” 
It could not be said, therefore, thatthese were orders by which the 
objections were not determined judically against the objectors. It 
has been argued that as, with reference to aclaim under section 278 
of the Code of Civil Procedure, it has been held thatthe special 
period of limitation prescribed by the Limitation Act for a suit to 
set aside an order in & claim case does not apply wheresuch claim 
is disallowed, without any investigation, the same principle ought to 
be applied to cases like thepresent, and the caseshouldnot be held 
to be barred by section 16 of the Public Demands Recovery Act, 
unless it was shown that the determination of the objections under 
section 12 of the Act, from the date of which limitation is to be 
reckoned, was a judical determination made upon evidence given, 
and in support of this contention the case of Kallar Singh v. Toril 
Mahton(1) was reliedupon. It is unnecessary for ustosay anything 
more with referenceto thatcase than this, that that was a decision 
with reference to a provision of law wherethelanguage is different 
from the language of the law wehave nowtoconsider. Section 278 
of the Oode of Civil Procedure speaks of investigation of claim ; 
whereas section 15 of the Public Demands Recovery Act, to which 
reference is madein section 16, speaks only of the determination of 
the objections; and the twosections taken together indicate that the 
period of limitation was to run from the date of determination of the 
objections. Can it be said that the objections were notdetermined, 
although they were disallowed,merely because evidence was not gone 
into asthe objectors didnot produce any evidence? we are clearly 
of opinion that this question must be answered in the negative. We 
must therefore hold that inasmuch asthe petitions of objection had 
been filed and disallowed more than 6 months before the institution 
of this suit,the suit, sofar as the parties who filed those petitions are 
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Crvit. concerned, is barred by section 16 of the Public Demands Recovery 
1901 Act. It is lastly contended that there was no objection filed on 
Ronin Pr behalf of the 8rd plaintiff. The two petitions although they pur 


v. ported to be petitionson behalfof all the 8 plaintiffs,are signed res- 
Gopal Buksh Das.  pectively by the plaintiff No. 1 and the plaintiff No.2 who profess 
Banerjee J. to sign only for themselves, and thereis nothing to show that either 
ares of them had any authority to sign forthe others. That being so 
and there being nothing else to show that any petition was present- 
ed on behalf of the plaintiff No. 8 and disallowed, we are of 
opinion that the bar under section 16 of the public Demands Re- 
covery Act applies to this suit only in so far as the claims of the 
plaintiffs Nos. 1 and 2 areconcerned. To this exteat, therafore, 

we affirm the view of the Court below. 





As to the second contention raised in the appeal, we are of opinion 
thatthat must fail. The learned vakil for the appellants very properly 
conceded that, upon the materials on the record, he could not sub- 
stantiate the allegation that no arrears were due. But he contended 
that certain documents, and in particular acertain copy ofa challan 
which the plaintiffs pleader filed in the Court below, on the 15thJune 
1898, and which were rejected on the 18th of that month had been 
improperly rejected, and that under section 568 of the Code of Civil 
Procedure this court shouldadmit them. Nowthis is how thematter 
stands. The sale inquestion took place on thel5thofJune1896. Pre- 
vious to that,on the 18th and17th ofDecember 1895 ,two ofthe plain- 
tiffs namely, the plaintiffs Nos.1 and 2,put in objections, alleging that 
no arrears were due. The present suit was not instituted until the 
15thofJune1897; and the plaintiffs pleader closed his caseon the 6th 
of June 1898, as the order No, 41 in the order-sheet shows; and not 
withstanding that the plaintiffs had till then time toobtain certified 
copies of theirnecessary documents, and notwithstanding that this 
alleged certified copy of thechallan was a document of vital import- 
ance to theiy case, they did notfile it intime. Onthecontrary they 
deliberately closed their case on the 6th of Jane 1898. And even 
after allthat, when they asked the Court below to admit in evidence 
the certified copy of this challan, they did notoffer beforethut Court 
any explanation by affidavit, or otherwiseof thedelay. They did not 
show any reason why the document wa3 not filed in timo. We may, 
perhaps, in this connection refer toafact admitted by the plaintiff 
No.1 himself in his deposition, a fact not without significanceupon 
the present question, namely, that he is a copyist in the Collectorate 
record room. Surely, having regard to these circumstances, itcannot 
be said that the Court below has improperly refuse] to admit the 
additional documents, It is trye that this Court hasthspower, under - 
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section 568 of the’Code of Civil Procedure, to admit additional 
evidence ; but that power must be sparingly exercised. See the case 
of Sreemun Chunder Deyv. Gopal Chunder Chuckerbutty (1) ; section 
568, moreover, requires, that whenever additional evidence is admit- 
ted by an appellate Court, the Court shall record on its proceedings 
thereasons forsuch admission. And whatreason could we record for 
admitting the additional evidencein thiscase? None is suggested ; 
nor can any be suggested by the learned pleader for the appellants. 
That being so, the second contention of the appellants must fail. 


As to the third contention the finding of the Court below is that 
notice wasduly served ontheplaintiffNo. 2. That findingis support- 
ed. by the evidence of the serving peon, the chowkidar, and the 
patwari ofthe village, who have been believed by the Court below, and 
we seeno reason for disbelieving their evidence. This evidence is 
sought to be rebutted by that of the plaintiff No. 2; butwe are not 
prepared toaccepttheuncorroborated statements ofthe plaintiff No. 
9,in preferenceto those of all the witnesses on the other side. With 
regard to the plaintiff No. 2, then it must be held, that this suit is 
barred, as well by reason of its not being brought within six months 
from the date of therejection of the petition of objection under section 
12, as by reason of its being brought more than six months after the 
date of service of notice on him under section 10. As regards the 
other two plaintiffs, Nos. 1 and 3, the lower Court is of opinion that 
the notice has not been duly served, and, having regard to the provi- 
sions of section 31 of the Public Demands Recovery Act, relating to 
the service of notices, and to the evidenceadduced, weare of opinion 
that the Court below was right in holding that the notice upon these 
two plaintiffs is notshown to have been duly served. Thelaw requires 
personalservice, whenever it mfy be practicable,andallows substitut- 
ed serviced only when the judgment debtor cannot be found. Now, 
in the present case, the peon says that when he went to the houseofthe 
plaintiffs, he was told that the plaintiffs Nos. 1 and 3 were not living 
then in that house but wereliving atSahebgunge. Instead of having 
the notice personally served on these two plaintiffs at Sahebgunge he 
stuck up copies of thenotice to the outer door of theirdwelling house. 
That was notsufficient complaince with provisions ofsection31. Nor 
do wethink thatthe Court below was rightin holding that theabsence 
of due service ofthe notice was cured by these two plaintiffs having 
knowledge of the Certificate proceedings, barring of course, the fact of 
their putting in petition of objection undersection ]2. Inother words, 
whatwe mean to say is, that mere knowledge on their part would not 
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have been sufficient to makeup for theabsenceof dueservice of notice. 
Now, as we havesaid above, no petition of objection was filed on behalf 
of the plaintiff No.8. That beingso, so far as that plaintiff is concern- 
ed; there was no service of notice upon her, and nothing that could 
curethe defects of non-serviceof notice. Itis theservice of notice that 
by section 10 and certain other provisions of the Act, gives to the 
Certificate the force andeffectofa decree of a Civil Court; and inthe 
absence of such notice, the sale must be held to be invalid, even ifit 
isnot shown thatnoarrear wasdue. In support ofthis view, wemay 
refer to the caseof Chunder Kumar Mookerjeev. The Secretary of State 
for India and another (1) and of Baijnath Sahaiv. Ramgut Singh (2). 


With regard to the fourth contention of the appellants, namely, 
that section 817 of the Civil Procedure Code was inapplicable to the 
case, we wouldobserve that the only section ofthe Public Demands 
Recovery Act which bears upon this point is section 21; and that 
section does notshow thatsection 317 isapplicable tothe case: forthe 
sub-section (2) to section 21 limits the application of Chapter XIX, 
Civil Procedure Code to the proceedings to enforce a Certificate. 
Moreover, having regard tothe nature of the case sought to be made 
outby the plaintiffs, we think it comes under the second paragraph of 
section 317, Civil Procedure Code, so that the claim cannot be held 
to be barred by the first paragraph of that section. But it becomes 
unnecessary to pursue this discussion any furtherin the view we take 
of the fifth and last contention of the appellants, which is the only 
one which now remains for us to consider. Weagree with the Court 
below in holdingthatno sufficient evidence has been adduced to show 
thatthe purchase attheauctionsale was made by thedefendantNo. 2 
with money belonging to the plaintiffg, and thathe was a benamdar 
for the plaiutiffs. The evidence of the plaintiff No. 1 is evidently. 
unreliable. He makes statements which are most improbable, and 
pretends loss of memory upon matters which he could not have for- 
gotten. And then, after all, what does he say? He admits that the 
plaintiffs did not keep any money with the defendant No. 2. He 
further admits that the defendant No. 2 was not the plaintiffs am- 
muktear. Allthathesaysisthis: “I did not take any steps to set 
asidethe sale, because defendant No. 2said to me:—lI have purchsed 
for you for Rs. 60—out of the rent due to you from the ticcadar and 
will write kobala to you.” And as for the evidence of Sabuns Singh, 
all that he says is:—“ I did not bid because the defendant No. 2 said 
to me, ‘I am purchasing the property. Ambica Prosad and Kumta 
Prosad have not sent money. I am purchasing the property myself 
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but will convey it to them.” I said, “Then I won’t purchase. You 
purchase for them.” That may have been his intention then; but 
that does not show that hepurchased the property with the money 
of the plaintiffs, or that he was bound to convey it to them. 


The result then is, that the decree of the Court below must be 
affirmed so far as the claims of the Plaintiffs Nos. 1 and 2 are con- 
cerned, but be set aside, so far as the claim of the plaintiff No. 3, 
Mussammat Chandrajoti Koer, goes. The extent of her shave has 
not been determined. The case will therefore go back to the lower 
Court in order that the share of the plaintiff No. 3 may be deter- 
mined and a final decree prepared. 

The appeal is accordingly allowed, so far as the claim of the 
plaintiff No. 8 is concerned with costs in proportion. The appeal 
of the other two plaintiffs is dismissed with cost in proportion. 
The amount of such costs in each case will depend on the deter- 
mination of the share of plaintiff No. 3. 


B.M. H.P.C. Appeal allowed ; case remanded. 





Before Mr. Justice Harington and Mr. Justice Mookerjee. 
MAHARAJ KUMAR JAGAT MOHAN NATH SHAH DEO 


v. 
BRINDA SAHA: AND OTHERS.” 


Ohota Nagpur Landlord and Tenant Act (Iof 1879 B.C.) Sec. 84—Regis- 
tration, omission to apply for— Forfeiture—A lienation—Resumable tenure. 


When a tenure has been created by a deed which makes it resumable upon 
the failure of the heirs of the grantee, the interest created is not inalienable 
and the tenure is resumable only upon the contingency specified and not on 
the ground of forfeiture by reason of alienation. 

Omission to register the name of the successor or heir of the original grantee 
under Seo, 34 of Aot I of 1879 B O, does not work a forfeiture of the tenure. 

Under Sec, 84 of Aot [ of 1879 B.O. two conditions must be satisfied be- 
foro an application for registration can be made, the applicant must be in pos- 
session and must be a transferee by succession or inheritance. Where, there- 
fore, the successor of the original grantee had transferred his interest before 
Act I of 1879 B.C. came into force and gave him possession of the property, 
an application under seo, 34 could not be made either by the transferor or 
the transferee, . 

When, under such circumstances, an order was made putting the zemin- 
dar, in possession of the tenure, such order is not binding upon the trans- 
feree who is not a party thereto. Soc. 4 of the Civil Procedure Code does not 
bar a suit in the Civil Court by the transferee for declaration that his title 
has not been affooted by such order under Seo. 84 of Act I of 1879 B.C. and 
for recovery of possession. 

* Appeal from Appellate Decree No. 1071 of 1902, against the decree of 
R. R. Pope Esg., Judicial Commissioner, Chota Nagpur, dated 8rd February, 
.1902, affirming that of G. Baithasur Esq., Deputy Commissioner, Palamow, 
dated 28rd July 1901. 
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aes Appeal by the Defendant. 
Prats ae Suit for declaration of title and recovery of possession. 
Shah Deo The facts and arguments appear from the judgment. 
v. 
Brinda Saha, Mr. Cotton, Babus Ram Charan Mitra and Jogesh Chinder 


Dey for the Appellant. 


Mr. Dunne, Babus Dwarkdnth Chakravarti and Khetra 
Mohun Sen for the Respondent. 


The following judgments were delivered :— 


Harington J.—This is an appeal against the decision of the 
Judicial Commissioner affirming the judgment of the Deputy 
Commissioner in a suit in which the plaintiff claimed possession 
of a certain mouzah. 


The appellant is the defendant. He was put in possession of the 
property which the plaintiff claims under the following circum- 
stances. : 


The defendant’s father granted to him for his maintenance in 
the year 1865 an estatate which comprised the mouzah in question. 

The defendant sought to resume the mouzah on the ground that 
it had been granted many yearsago ona condition which caused it to 
escheat to the zemindarin the event of the heirs of the original grantee 
failing. He alleged that no persons were registered under the provi- 
sionof Act I of 1879 (B.C.) section 84, as heirsof the original grantee 
of thigestate and heasked that under the provisions ofthat section he 
might be put in possession. Notices were issued under that Act and 
the matter came before the Deputy Commissioner whose order was 
adverse to the defendant. He thereupon appealed to the Judicial 
Commissioner who reversed the decision of the Deputy Commission- 
erand caused him to be put in possession and with this act of the 
Judicial Commissioner, the Revenue Board did not interfere; when 
he was putin possession, the plaintiff was turned out of possession. 
The plaintiff’s father had purchased as long ago as the year 1870 
and the plainteff has been in possession of the property on question. 

Now, on behalf of the appellant three points are made, first it is 
argued that there must be a remand in order that the evidence as to 
whether this mouzah was transferable or not must be considered, 
secondly, the suit by the plaintiff is not maintainable because the 
Revenue Court has found that the defendant ought to be put in 
possession. And as a third point, it is argued that the omission to 
register undersection 34 involves a forfeiture of the tenure which is 
granted only so longas there should be heirs of the original grantee. 

Now, with regard to the first of these points, the appellant’s 
counsel relied on the case of Kripamoyt Daina v. Durga Govind 
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Sirkar (1). That case laid down that where it was shown that the 
lands of which it was sought to recover possession formed part of the 
state of the zemindar, the onus of proving that an under-tenure had 
been created so as tomakethe rentin respect of theselands payableby 
some body else, lay on the person, who asserted the existence of the 
tenure. In this case, the existence of the tenureis not in dispute, and 
in our opinion, it being conceded that this tenure has been creat- 
ed, the onus of proving that it has not the incident of transferabil- 
ity, lies upon those who assert that it has not that incident. That 
point, therefore fails. 


Then comes the second point,the point which is most strongly urg- 
ed before us, that the Revenue Court having decided thatthe defend- 
ant was entitled to be putin possession, the suit isnot manitainable. 


Now,the property was purchased in the year 1870. TheOhotaNag- 
pore Tenancy Act on which theappellant relies was passed in the year 
1879. Now by section 84 of that Act all dependant Talukdars and 
other persons possessing, a permanent heritable interest in land in- 
termediate between the zemindar and the cultivator were required 
to register all transfers of such taluks or tenures or portions of them 
by succession or inheritance. And the Actisan Act to amend the 
procedure in suits between landlords and tenants in Chota Nagpore. 
Now, we have to consider how far the present plaintiff is found by 
the decision of the Revenue Court, putting the defendant in posses- 
sion. The first thing we have to observe is that the plaintiff was 
not a party to the order of the Judicial Commissioner under which 
the defendant was placed in possession and it is extremely difficult 
to see how he could have been a party. In the first place, the 
proceeding with reference ġo section 34 was limited to transfer by 
succession or inheritances. It does not include transfer by purchase. 
It is difficult therefore, to see how the present plaintiff who did not 
become entitled by succession or inheritance could have been a party 
to the proceedings before the Commissioner. . In any case, he was 
nota party, and not being a party he cannot be bound unless the 
proceedings were between parties through whom he derives his title. 
But the proceedings were not between parties through whom the 
plaintiff derives his title inasmuch as his title by purchase wasacqui- 
redinthe year 1870 and thereforeatthe time of the passing of the Act 
the persons who it is alleged coul have been registered by the Judicial 
Commissioner were persons who had parted with their title to the 
plaintiff. Then on the other hand the appellant's allegation that these 
persons can be registered is met by the difficulty that the Act only 
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provides for the registration of persons possessing heritable in- 
terests. Ha-hypothes: these persons had parted with their interest in 
the year 1870. Theresult is, therefore, thatitisim possible to holdthat 
the plaintiff was bound by theproceedings beforethe Commissioner. 


Then comes the third point in which itis argued thattheomission 
to register under section 34 involves a forfeiture of the estate. That 
argument does not seem to be well-founded. The grant was a grant 
conditional upon the heirs of the original grantee not failing. It ig 
found as a matter of fact that there are heirs of the original grantee 
in existence. Thecondition, therefore, on which the grant was 
made is still fulfilled. Then section 34 does not in express terms 
provide forthe total destruction of the estates which are not regis- 
tered under that section, and in my opinion, we cannot by im- 
plication read an intention on the part of the legislature to destroy 
an‘ estate because the person possessing the interest is not register- 
ed. The argument of the appellant is met with this difficulty 
that if the section be carefully examined and if his argument be 
cerefufly considered, there was no body who could beregistered. The 
heirs of the original grantee could not be registered because they had 
parted with their interest and had no permanent heritable interest 
in the land. The purchaser could not register his transfer because he 
was not a transferee by succession or inheritance. His transfer was 
by purchase. That being so, if the argument of the appellant was 
correct, the statute would take away the estate from a man who has 
given money for it for no fault of his own but because the statute 
does not enable him to register his title and does not enable the 
persons who lost took by inheretence to register their title because 
their title is gone. This would be grave injustice. 


For these reasons lam of opinion that the appellant has not 
made out his case and the appeal must be dismissed with costs. 


. Mookerjee J.—I agree with my learned brother that all the 
contentions advanced on behalf of the appellant must be over-ruled. 
As regards the first question, namely whether the plaintiff acquired 
a valid interest in the property by his purchase, it has been suggested 


that the learned Judicial Commissioner oughtnotto have thrown the 


onus of proving the transferability of the tenure upon the zemindar, 
and in support of this position, reliance has been placed upon the 
decision in Kripamoyi Dabia y. Durga Govind Sirkar(1) which seems 
to me to be clearly distinguishable from the present case. In that 
caso, in answer to a claim for the recovery of possession of certain 


(1) (1887) I. L., R. 16 oajo, 89, 


Vou. I.) HIGH COURT. 561 


lands forming part ofthe plaintiff's puini and constituting the raiyati 
holding of A, which had been sold in execution of a money decree 
against A and purchased by the defendant, the latter set up that the 
tenure held by A, was of a permanent and transferable nature. It 
was held by the learned Judges that the onus of proving the 
transferability of the tenure was upon the defendants who alleged 
that it was so transferable. The facts of that case, however, are 
clearly distinguishable from those of thepresent. Here it has been 
proved by the production of the original grant that the tenure was 
to last as long as the heirs of the grantee would survive, in other 
words, that the tenure was resumable upon the failure of the heirs 
of the original grantee. Consequently the tenure was resumable 
only upon the contingency specified in the grant. This view is in 
accordance with the decision of this Court in the cases of Rajah 
Rameswar Nath Singh v. Haralal Singh (1) and Thakur Kopilnauth 
Shai Deo v. The Government (2). In the first of these two cases, it 
was held that the zemindar cannot seek to resume a jaighir on the 
groundof its alienation by the grantee so long as there areheirs male 
of the grantee in existence. The learned Judges further pointed 
out that the transfer by the jaigirdar did not interfere with the 
exercise of the zemindar’s right of resumption when there would be 
no heirs male of the grantes in existence. He would be entitled to 
recover possession notwithstanding this alienation if at some future 
time it should so happen thatthere were no heirs male of the original 
grantee. Similarly in the second of the two cases it was laid down 
by Sir Richard Couch,C.J. that when thereis»grantfor maintenance, 
and the dessent is to the heirs male of the grantee, that does not 
make the estate inalienable; so long as there are heirs male, the 
grantor or bis heirs cannotseresume such an estate. The learned 
Judge observed that there was no evidence of any law or usage 
existing in Chota Nagpore or in that particular family atthe time 
of theoriginal grant, which would suthorisea grant with a condition 
against alienation and creating a succession of life-estates. A 
particular law or custom is necessary to convert an estate, which is 
conditionalupon there beingan heir male,into an estate whiclf cannot 
be alienated, so that it shall not descend to the heir, as was done in 
England by the Statute De Donis. This view of the law was 
subsequently approved by the Judicial Committee in the cases of 
Sree Raja Rao Venkata Surya Mahipatt Ramakrishna Rao Bahadur 
v. The Court of Wards andKumartMahipati Surya Rao(3)and Sartaj 
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Kuari v. Deoraj Kuari (1). In the prssent case, there is a finding 
that the heirs male of the original grantee are still in existence. I. 
hold, therefore, that the contingency upon which there can be a 
forfeiture bas not taken place, and that it is not open to the 
defendant zemindar to contend that the plaintiff is not entitled to 
succeed till he shows that the estate is alienable. The onus was 
clearly upon the defendant to prove that he had a right to resume, 
not only upon the failure of heirs male of the original grantee but 
also in the contingency of an alienation made by the holder of 
the estate for the time being. 


As the plaintiff, has, therefore, made out that he has acquired 
a valid title by his purchase, the question arises whether there has 
been a forfeiture by reason of the omission to register the name of 
the successor or heir of the original grantee under section 34 of 
ActI of of 1879 B.O. This necessarily leads to the further question, 
whether, if there bas been such a forfeiture, it is binding upon the 
present plaintiff. Section 34 of the Chota Nagpore Landlord and 
Tenat Procedure Act provides that “all dependent Talukdars and 
other persons possessing a permanent heritab le interest in land 
intermediate between the zemindar and the cultivator are required 
to register, in the sherista of tha zemindar or superior tenant to 
whom the rents of the taluks or tenures are payable, all transfers 
of such taluks or tenures or portions of them, by succession or 
inheritance.” The section then goes on to lay down that if an 
application for registration is not made within the period prescribed 
by the Act, it is open to the zemindar or superior tenant to apply 
to the Deputy Commissioner to put him in possession of the taluk, 
and on receipt of such application the Deputy Commissioner shall 
issue a notice to the talukdar in possession requiring him to register 
the transfer within three months from the receipt of the notice. If 
he neglects or refuses so to register, the Deputy Commissioner may, 
on proof to hig satisfaction being given‘of the service of notice, put 
the zemindar or superior tenant aforesaid in possession of the taluk 
or tenute. It is alleged by the defendant zemindar that he took 
proceedings under section 34 of the Act, that inasmuch as the heirs 
of the original grantee did not apply to have their names registered 
within the period allowed by thatsection, the Deputy Commissioner 
put him in possession of the tenure,and that theresult of such delivery 
of possession has been to effect a forfeiture of the tenure, which is 
binding upon thepresent plaintiff. Inmy opinion theinterpretation 


(1) (1888) I. D. R. 10 All. 272. 
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which we are asked to accept, is not the correct construction to be 
placed upon section 34. In the first place, as I pointed out in the 
course of the argument, there could not be any registration under 
section 84 under thecircumstances of this particular case. As I read 
section 84, two elements must be satisfied before registration can 
be effected under that section. In the first place, the application 
for registration must be made by a person who is a transferee by 
succession or by inheritance. In the second place, the application 
must be made by a person who is in possession at the time when 
such application for registration is made. Now, in the case before 
us, it is admitted that the plaintiff, though in possession at the time 
when the Act came into force, was not a person who could claim 
to be a transferee from the original grantee by succession or 
inheritance, and therofore he was not competent to make an 
application under that section. Nor could an application under 
that section be made by the transferee by succession or inheritance 
from the original grantee, inasmuch as such person was admittedly 
not in possession of the tenure at the time when the Act came into 
force. But, apart from these considerations, I am of opinion that 
under section 34 an omission to register the name of a person who 
claims to be the transferee by succession or inheritance from the 
original grantee does not effect a forfeiture ofthe tenure. Thesection 
nowhere says that if the tenant omits to have his name registered 
under that section his interest inthe tenure shall cease. All that 
it provides is, that in the circumstance contemplated by that section 
the zamindar is entitled to possession of the tenure. But the law 
does not lay down that the effect of such delivery of possession 
to the zemindar is to destroy the tenure of the tenant. Indeed, the 
law does not provide that aftey such possession has been delivered 
to the zemindar, it is not open tothe tenant to apply to have his 
name registered, and, when his name has been so registered, to 
seek to recover possession from the zemindar. Itseems to me that 
the true effect of this section is similar to the effect ef section 7 of 
Regulation VITI of 1819, which provides that if the transferee of a 
putini does not get his name registered the zemindar is ‘entitled 
to obtain possession of the tenure; it has never been suggested 
that the zemindar who under these circumstances takes possession 
of the putni becomes entitled to it and the interest of the putnidar 
is extinguished. 


The second point which arises in connection with section 84 is, 
that assuming that the effect of dolivery of possession to the zemin- 
dar was to destroy the tenure of the grantee, is that order binding 
upon present plaintiff, who was not a party to the poceedings in the 
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Revenue Court? It has been conceded that he could not be pro- 
perly made a party to those proceedings. No authority has been 
shown to us under which we are bound to hold that the present 
plaintiff, though not a party to the proceedings in the Revenue 
Court, is affected by them to this extent, that hisinterest in the pro- 
perty is extinguished by virtue of an order made behind, his back. 


The Third point which has been taken before us is that, 
assuming all these points to be decided in favour of the plaintiff, it 
is not open to him to seek any relief in the Civil Court; and in 
support of this proposition reliance has been placed upon section 
4 of the Code of Civil Procedure, which provides that, "save as 
provided in the second paragrapb of section 3, nothing herein 
contained shall be deemed to affect any law heretofore or hereafter 
passed under the India Councils Act, 1861, by a Governor or a 
Lieutenant-Governor in Council, prescribing a special procedure 
for suits between landlords and tenants or their agents.” It is 
argued that Act I of 1879 B.C. prescribes the special procedure 
to be followed in suits between landlords and tenants in Chota 
Nagpore; and that consequently, it is not open to the plaintiff to 
institute a suit under section 11 of the Code of Civil Procedure, 
to recover possession of this property. The answer to this argu- 
ment is obvious. As pointed out by the learned Subordinate 
Judge, the Chota Nagpore Landlord and Tenant Procedure Act 
does not embody any provision for a suit of the present deserip- 
tion, that is, it neither authorizes nor bars a suit by the plaintiff 
for recovery of possession upon the basis of title, and therefore, 
it cannot be said that the provisions of the Code of Civil Procedure, 
as applied to the present suit, affect any of the provisions contained 
in Act I of 1879 B. C. The plaintiff alleges that by the poceeding 
which was held behind his back, and from which under the provi- 
sions of section 84 he was necessarily excluded, he has been 
dispossessed of property to which he was entitled ; in other words, 
that the defendant, by virtue of an order made by the Commissioner 
against a person who atthe timethat order was made had nointerest 
whatsoever in theproperty in question, has taken what under the 
law belongs to him. It is difficult to see how a suit of this descrip- 
tion can be barred by anything contained in Act I of 1879 B.C. 


I must hold accordingly that the plaintiff can maintain this 
action. and as he has established his title, he is entitled to the 
decree which has been made in his favour by the Courts below. 


B. M. Appeal dismissed. 
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Before Mr. Justice Stevens and Mr. Justies Mitra. 


GONESH PERSAD AND OTHERS 
v. 
PANDEY BRIJ BEHARY AND OTHERS.* 


Revenue Sale Law (Act XI of 1859) Secs. 6, 28.—Act VLI of 1868 (B. C.) 
Sec. 8—Notice, omsssion to issue, if cured, effect of altachment, strictly to be 
proved—Attachment, if partial—Defaulier may purchase. 

Omission tò issue the notification prescribed by Sec. 5, Act XI of 1869 is 
not remedied by the issue of the certificate of sale under Sec. 28 of that Aot, 
and the Civil Courts are not precluded by Seo. 8 of Act VII of 1888, B.O. from 
investigating the question. 

When a revenue sale is impeached on the ground that a notice under Bec. 6 
of Act XI of 1859 ought to have been issued, because the state was under 
attachment by order of a judicial authority, it must be proved that there had 
been actual attachment effected strictly in accordance with the requirements 
of Seo, 274 of the Civil Procedure Oode. I+ is not sufficient to produce the 
order sheet in the Execution Oase containing a recital that the attachment 
had been effected which does not affect either the Collector or the purchaser of 
the revenue sale who sre strangers to the proceedings in execution. 

A notice under Sec. 5 ought to issue even where a portion only of the estate 
iu default is under attachmevt. 

Tho object of a notification under Sec. 5, when the estate is under attach- 
ment, is to protect the interest of the attaching creditors ; omission to issue 
such notice would not prima facie lead to any inadequacy of price. 

There is no legal bar to a defaulter purchasing the state, though the 
default might have been deliberately made, and he cannot be compelled to 
convey to his co-sharers their shares unless a case of active frand is made out, 


Appeal by the Defendants. 
Suit to set aside a revenue sale. 
The facts and arguments appear from the judgment. 


Dr. Asutosh Mookerjee, Babu Biraj Mohun Mojumdar and 
Moulvi Mohamed Habibulla for the Appellants. 

Babus, Saligram Singh, Raghu Nandan Persad, Jogendra 
Chandra Ghose, Amarendra Nath Chatterjee and Moulvi Nuruddin 
Ahmed, for the Respondents. 

°C. À. V. 

The judgment of the Court was delivered by 

Mitra J.—These are two appeals presented by two sets of 
defendants in a suit, the object of which was to get rid of the effect 
of a sale for arrears of Government revenue of an estate called 
mehal Parditpur bearing Touzi No. 562 and a sudderjama of Rs. 69. 


* Appeal from Original Decrees Nos, 181 and 201 of 1899 against the 
decree of Babu Hare Krishna Chatterjee, Subordinate Judge, Shahabad, dated 
the 27th February 1899. 
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aes The arrears of the January instalment, amounting to Rs. 15,12 
1902 as, 11 pies were not paid, and the Collector advertised the mehal 


Gonesh Persad ander section 6 of Act XI of 1859 for sale to take place on the 22nd 
March 1897. On that date, it was sold for Rs. 675, and was 
purchased by defendant No. 1 Ganesh Pershad. 


There were several bidders and apparently there was a keen con- 
test but themehal wassoldata value which wascertainly inadequate. 
Some of the defaulters presented on the19th May 1897 an appeal to 
the Commissioner, but it was dismissed on the 22nd November fol- 
lowing. After the confirmation of sale, the usual certificate under sec- 
tion 28 of ActXIof 1859 was issued to the purchaser Gonesh Pershad. 


v. 
Pandey Brij Behary 
Mitra J. 


~ 


When theappeal was pending before the Commissioner, Gonesh 
Pershad, onthe 12tb August1897,executedadocument in thenature 
ofarelease by whichhe admitted that defendant No. 2, Lala Raghu 
Bans Shahai was his co-sharer in the mehal purchased in his name 
to the extent of 4 as. and defendant No. 3 Mussummut Butaro Koer 
in respectof another 4 as., and that he himself had an 8 as. share. 
Butaro Koer is the wife of defendant No. 4 Rajendar Pershad. 


The present suit was instituted on the 20th April 1898 by a large 
body of the defaulting co-owners of the mehal, and those whodidnot 
join were subsequently added as defendants. The main allegation in 
the plaint was that no notices under section 5 of Act XI of 1859 had 
. been issued by the Collector, notwithstanding that a share of the es- 
.tate had been under astachment in execution of a decree ofone Dhan 
Kumar Ohand and others against Pandey Brij Behary, one of the 
plaintiffs. Brij Behary had a share of 8 pies 7 krants 18 masats 8dis- 
mits inthe mehal, and the share alleged to have been attached was 
this small fraction. There was anotheradlegation in theplaint to the 
effect that thedefendant RajendarPershad, notwithstanding that he 
wasfully awarethat the sale would take place, wilfully omitted to pay 
the amount due, and this led to the property being sold at a very low 
, price, and it yas suggested that Rajendra Pershad purchased it in 
the name of his wife, without the knowledge of the plaintiffs. 


It was further alleged that Rajendra Pershad had undertaken 5 
years before the sale to pay the revenue from time to time, and that 
he had particularly promised to pay the Public Demands for the 
January instalment of 1897. 


The principal defendants denied that there was any attachment 
of any share of the mehal which necessitated the issuing of notices 
under section 5 of Act XI of 1859, and they stated that the collector 
had no notice of any such attachment. They also denied the alla- 
agtions of fraud made in the plaint. The suit as originally framed 
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contained no prayer for a reconveyance to the plaintiffs of their 
share of the mehal on the ground that the sale and the purchase 
were fraudulent and void. On the 25th January 1899, a prayer to 
thateffect was allowed to beadded on theapplication of the plaintiffs. 


The Subordinate Judge, while holding that the conduct of 
Rajendra was fraudulent and that his wife was hisbenamdar, gave 
effect to the more comprehensive plea of the non-service of the 
notices under section 5 of Act XI of 1859, and directed that the 
sale should be set aside. 


The issues with which we are at present concerned are, (i) 
whether any part of the estate was under attachment in execution 
of a decree of a Civil Court at the time of the sale and if so, whe- 
ther Collector had been apprized of the fact, and (ii) whether the 
defendant Rajendra Pershad fraudulently and in collusion with the 
other defendants caused the estate to be sold, and whether these 
defendants should on that account be compelled in equity to exe- 
cute a reconveyance in favour of the plaintiffs of their share? The 
other issues raised in the case and disposed of by the Subordinate 
Judge have not been discussed before us. 


Tt has been argued in limine that the irregularity, if any, in 
the non-issuing of the notification prescribed by section 5 of Act 
XI of 1859, was remedied by the issuing of the certificate of sale 
under section 28 of the Act, and that the Civil Courts are precluded 
by section 8 of Act VII (B. 0.) of 1868 from entering into the 
first question raised by the plaintiffs. 


We do not think that this contention can be upheld. Section 8 
of Act VII (B. O.) of 1868 might be invoked if objections were 
made to the due service and posting of all or any of the notices 
required to be served by Act XI of 1859 including the notices 
under section 5, but the section has no application when no order 
was passed for the issuing of such notices’and none were actually 
issued. The proceedings of the Collector would, be materially 
irregular and illegal within the meaning of section 33 of Act XI of 
1859, if section 5 of the Act were altogether ignored. We mayrefer 
as authorities to Bal Mokoond Lall v. JirjudhunRoy (1), Mobaruk 
Lal v. The Secretary of State for India in Council (2) and Harkhu 
Singh v. Bunshidhur Singh (8). We do not think that the authority 
of these cases has been shaken in so far as they have dealt with 
section 8 of Act VII (B. G.) of 1868 by the decision of the Privy 
Council in Gobind Lal Roy v. Ramjanam Misser (4). 


(1) (1882)I. L. B. 9 Calo. 271; 11 O.L.R. 466. 
. (2) (1885) I. L. R. 11 Galo. 200. (8) (1898) 2.0. W. N. 860. 
(4) (1898) I. D. R. 21 Galo. 70. 
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sank ` Itappears that Dhan Kumar Chand and others who had a 
1902. decree for money in the Court of the Second Subordinate Judge of 
‘scout Pei Sahabad against plaintiff No.1, Brij Behary, applied for execution 


D on the 18th August 1894, and asked for attachment amongst other 
Pandey Brij Behary properties of a property thus described in the schedule annexed to 
Mitra J. the tabular statement filed by him:—‘‘No. 3—8 pies, 17 krants, 18 
—— masats, 8 dismits out of 4 annas 5 pies 6 krants 18 masats 5 dismits, 
being the right, title and interest of Babu Brij Bebary, judgment 
debtor, situated in Mouza Parditpur, Pergunnah, Thannah and 
Sub-Registry Office Arrah, being former Touzi No. 52 and present 

Touzi No. 662 and sudder jumma Rs. 69.” 

The order on that petition was:— “Let the petition be registered 
and attachment issue fixing the 22nd September 1894.” On the 
11th September 1894, the Subordinate Judga to whom the applica- 
tion was made, transmitted a proceeding to the Collector of 
Shahabad for the service in his office of the process of attachment 
with respect to some mehal within the District without any 
specification of the same. It does not appear that a share of the 
mehal now in dispute was one of the properties in respectof which 
notice was forwarded to the Collector, or was one of the properties 
actually attached. The endorsements on the proceeding show that 
it was made over to the Nazir for service, and there was a report 
dated the 19th October 1894 that the notice had been served in a 
conspicious part of the Collectorate. In the meantime and on the 
24th September 1894, the decree-holder filed in the Subordinate 
Judge’s Court a copy of the decree, and a fresh order was made 
for the issuing of the necessary process of attachment fixing the 
26th November 1894 for the return of service. It would seam from 
this that the order for attachment made on the 13th August 
which led to the issuing of the proceeding of the 11th September 
to the Collector was superseded. 

There is no evidence of any fresh proceeding for attachment 

A having been forwarded to the Collector after the 24th September. 
On the 30th November an order was made by the Subordinate 
Judge for the issuing of the proclamation for sale. The sale was 
actually advertised, but on the 1st April 1895. petition having 
been presented by the judgment-debtor for time, with the consent 
of the decree-holders the execution case was dismissed for want 
of prosecution. 

On the 14th May 1895 Dhan Kumar Chand and others present- 
ed a second application for execution. No processes of attachment 
were issued, but, on the assumption that the properties included in 
this as well as in the previous applications were already under 
attachment, the Court ordered a sale proclamation to be issued. The 
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properties were advertised for sale, but on applications made by the 
judgment-debtor, the sale was stayed from time to time until the 
6th January 1896, when the application for execution was dismissed 
for want of prosecution, the attachment being directed to subsist 
for six months. 


On the 13th January 1896, Dhan Kumar Chand and others 
renewed their application for execution, and, on theassumption that 
the attachment had been duly made and was still subsisting, they 
asked for the issue of a proclamation for sale, the description in the 
inventory of the property now in dispute remaining unaltered. The 
. Court complied with their request, and directed the sale-proclam- 
ation to be issued fixing the 2nd March 1896 for sale. A proceeding 
was also sent to the Collector for service of a copy of the proclama- 
tion of sale in a conspicuous part of his office, and the report of the 
serving officer shows that it was duly hung up. 


After repeated postponements of the sale at the instance of the 
judgment-debtor, the execution case was, on the 7th December 
1896, dismissed, attachment subsisting. This was followed by a 
fresh application on the 24th December 1896. On the 6th January 
1897, a proclamation was directed to be issued fixing the 8th March 
1897 for sale, Proceedings dated the 10th January 1897 were also 
forwarded to the Collector for the service of the notices of sale at the 
Collectorate, and they were reported to have been hung up on the 
lst February 1897. The sale, however, was postponed from time to 
time until the 7th September 1897, when the execution case was 
again struck off. 


In the meantime estate No. 562 Parditpur fell into arrear on 
the 12th January 1897, the gmount due being Rs. 15-12-11. On 
the 19th February 1897, the Collector directed that the necessary 
notices under sections 6 and 7 of Act XI of 1859 should be issued 
fixing the ‘22nd March 1897 for the sale. The notice of sale under 
section 6 of the Act was stuck up at the Collector's Court on the 
very day, and no objection has been taken before us as to its due 
publication. Notices under section 7 were also issued, and though 
evidence was adduced to prove the non-service thereof, the matter 
has not been pressed before us, for obvious reasons. The sale, as we 
have seen, took place on the 22nd March 1897. The Collector took 
no notice of the attachment alleged to have been effected in 1894 
of a share of the estate, and no notification of the nature required 
under section 5 of the Act was issued. 


There is. no evidence in the record, besides the proceedings and 
petitions to which we have referred, to provethata fractionalshareot 
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estate No. 562 wasactually under attachment by orderofany judicial 
authority in January 1897. If it were proved that the share ofthe 
judgment-debtor Brij Behary in the estate had been duly attached 
in execution of the decree of Dhan Kumar Chand and others, and 
thattheattachmentsubsisted until January 1897, the Collector would 
be bound to issue the notices required to be served under section 6 
of Act XI of 1859. The section would apply to cases even where 
a portion only of an estate was under attachment ; Bunwari Lall 
Sahu v. Mahabir Persad Singh (1); but the evidence adduced falls 
shortof proof ofactualattachment. Section 274 of the Civil Procedure 
Code requires that (1) an order for attachment of land paying revenue 
to Government should be proclaimed at some place on or adjacent 
to such property by beat of drum or othercustomary mode, (2) that 
a copy of the order should be fixed up in a conspicuous part of the 
property, (3) that another copy of it should be fixed up in a conspi- 
cuous part of the Court house, and (4) that a similar copy should be 
fixed up in the office of the Collector of the District in which the 
land is situate. It is necessary, in order to affect a stranger to the 
proceedings in execution, that theattacamentshould be duly intimat- 
ed and made known as required by section 474 of the Civil Proced- 
ure Code, and thatall the conditions prescribed by that section should 
be fulfilled; Indra Chander Baboov. The Agraand Masterman’s Bank 
(2), Dwarkanath Biswas v. Ram Chunder Roy (3), Nur Ahmad v. 
Altaf Ali (4). There is no evidence to show that any of these for- 
malities of the service of the processes of attachment had been ob- 
served before thesale was directed to be advertised on the 80th Novem- 
ber 1894. Proofoftheactual service ofthe process in the Collestorate 
on the 19th October 1894 is also wanting, except that we have an 
unverified report of the serving officer. We do not also know what 
were the estates to which the notice in the Collectorate referred. 


If we take the inventories annexed to the several applications for 
execution, and assume that attachment as prescribed by section 274 
of the Civil Proeedure Code was duly effected, we do not get away 
further than this, that a share of an estate bearing Towzi No. 662 
with the same name and sudder sama as estate No. 562 was attached 
in 1894. This, we think, was not sufficient notice to the Collector to 
compel him in 1897 to issue the notice prescribed by section 5 of Act 
XI of 1859. 

We are not, however, prepared to accept the argument of the 
learned vakil for the appellants, that the order of the ist April 1895 
dismissing the execution case for wantof prosecution amounted to an 


(1) (1878) 12 B. L R. 297. (8) (1870) 13 W. R. 186. 
(2) (1868) 10 W. R. 264 ; 1 B. L. R. 8. N. 20. (4) (1878) I L, R. 2 All, 58 


Vou. L] HIGH COURT. 571 


order removing theattachment, ifany,puton the property. That order 
had no more effect than that of removing the casefrom the list of 
pending execution cases, and didnotaffecttheright of theexecution- 
creditors to apply atonceforsale by asubsequentapplication without 
a fresh attachment. But we are of opinion that whatever the effect 
of the petitions and proceedings in execution of Dhan KumarChand’s 
decree might be, as between the parties toit, there is nothing in proof 
ofa valid attachment that might affect the proceedings of the Collect- 
or under Act XI of 1859 leading to asale of the estate for arrears, 
and a purchaser ab such a sale. Holding, as we do, that the Collector 
was not bound to issue the notification required by section 5 of Act XI 
of 1859, itis unnecessary for us to discuss the question of the relation 
of cause and effect between the irregularity, ifany,in the non-service 
of thenotices under section 5 and the inadequacy of the price fetched 
at the sale. The property was soldat Rs. 675 only, but as was held 
by the subordinate Judge its value was undoubtedly over Rs. 6,000. 
At the sametime we do not see how the non-service of the notices 
under section 5 could necessarily affect the price at the sale. The 
notification under section 5 of the Act is not one for sale on a spe- 
cified day or at a specified hour, inviting bidders, but is one to be 
affixed at least 15 days before the day fixed for payment of revenue. 
The object ofthe notification is, as was held in Bunwart Lal Saha 
v. Mohabir Persad Singh, to protect the interest of the attaching 
creditors. It is very difficult to connect, without direct evidence, 
an irregularity of this description with inadequacy of price, when 
the formalities required by section 6 of the Act were duly com- 
plied with. The ground, therefore, on which the Subordinate Judge 
based his decree for setting aside the sale, fails. 

The plaintiffs have algo fgiled to substantiate the case of fraud 
made in the plaint. 

[Their lordships then discussed the evidence on the question 
of frand.] 

There is nq legal bar to a defaulter purchasing anestate at a sale 
for arrears of revenue though the default might have been purposely 
made. Neither Mussamat Butaro as her husband’s benamdar, nor 
her husband himself, can be compelled in equity to convey the 
share purchased by him or her to the other owners of the mehal, un- 
less a cuseof active fraud be made outagainst them. Bhoobun Chun- 
der Sen v. Ram Soonder Surma Mozoomder (1) and Doorga Singh 
v. Sheo Pershad Singh (2). The purchase would only be under sec- 
tion 58 of Act XI of 1859 subject to existing encumbrances. 

There is nothing in the record to prove that the defendants Gonesh 


(1) (1877) I. L. R. 8, Cale, 800. (2) (1889) I. L. R. 16 Cale, 194, 
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Persad and Raghubans Shahai conspired with Rajendra Pershad 
to bring about the sale. There is no evidence of fraud or collusion 
against them. They must be taken to be bona fide pur-chasers 
for value, and no reason has been suggested for the grant of any 
relief against them on the ground of fraud. 


ia the whole then we are of opinion that the plaintiffs are not 
entitled to any relief on the alternative ground put forward before 
the SubordinateJ udge and pressed before us. The suit, therefore, can- 
not be sustained on the grounds on which it is based. We set aside 
the decision of the court below, and decree both theappeals with costs. 


We regret we are unable to come to any other conclusion in this 
cage. Property worth more than Rs. 6,000 has been sold for about a 
tenth ofits value, and that for an arrear ofa few rupees; but the powers 
of the Civil Courts to interfere with revenue sales are very limited. 
Cases of this kind involving hardship may be suitably dealt with un- 
der section 26 of Act XI of 1859. Persons whose properties are sold 
in execution of decrees of the Civil Courts, or of certificates issued 
under the Public Demands Recovery Act have a locus penitentie 
under section 310A, Civil Procedure Code, or section 21 of Act I of 
1895 (B. C.) as amended dy Act I of 1897 (B. O.); section 26 of Act 
XI of 1859 might and in our opinion ought to be so applied in cases 
of real hardship as to afford similar relief in sales for arrears of 
revenue, but the power given by it to the revenue authorities 
seems rarely to be exercised. 


B. M. ` Appeals allowed. 





Before Mr. Justice Harington and Mr. Justice Mookerjee. 


ROBERT WATSON & Co., LD. 
v. 
RADHA NATH SINGH AND OTHERS.” 


Bengal Tenancy Act (VIIIof 1885) Sec. 7—Enhancement of rent of a ien- 
ure—Permanent tenure, evidence of. 

In a sait for the enhancement of the rent of a tenure, it was proved that 
(1) the tenancy bad been created for purposes of reclamation, but when it ori- 
ginated, could not be determined, (2) the tenancy was not limited in duration 
and had descended from father to son and from son to grandson, (8) that the 
rent fixed in respect of the lands originally comprised in the touancy had never 
been altered, (4) excess lands reclaimed from time to time had been inoludedin 
the tenancy and rent had been assessed thereon, but at each settlement the rent 
asseased at the previous settlement had been left untouched, (5) that the rent 


“Appeal from Appellate Deoree No. 1105 of 1902 against the decree of 
E. G. Drake-Brockman Esg., District Judge, Midnapur, dated the 14th March 
1903, affirming the decision of Babu Satis Chandra Bose, Munsiff, Garbetta, 
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was progressive, the full amount being reached in the fourth year and the 
parties agreeing that the lessee should thenceforth continue to pay the full 
amount and (6) the lessee was entitled to hold excess Inds ab a rate fixed in 
the contract. 


Held : that from these circumstances the inference might legitimately be 
drawa that ths tenure was permanent, the rent had been fixed in perpetuity 
and was not liable to be enhanced. 


Suttosurrun v, Mohesh (1), Dhunput v. Gooman (2), Soora Soondaree v. 
Golam dis (8) Huro Prasad v. Chundi Churn (4) followed. 

Ram Coomar v, Watson (5) distinguished. 
Appeal by the plaintiffs. 
Suit for enhancement of rent of a tenure. 
The material facts and arguments appear from the judgment. 
Mr. Dunne and Babu Jogesh Chandra Roy for the Appellants. 
Mr. Hill and Babu Joy Gopal Ghosha for the Respondents. 


oa. Y 
The following judgments were delivered :— 


Harington J.—I have read the judgment which my learned 
brother proposes to deliver and agree with it. 


Mookerjee J.—This is an appealon behalf of the plaintiffs in 
anaction commenced by them under Sec. 7 of the Bengal Tenancy 
Act, for the enhancement of the rent of a tentre, held by thedefend- 
ants, within a zemindari, of which the plaintiffs have taken a 
patni lease. The substantial question between the parties was, 
whether the tenure of the defendants is held at a variable or at a 
fixed and invariable rent. The Courts below have concurrently 
answered this question in favour.of the respondents. The plaintiffs 
have appealed to this Court, and, on their behalf, the decisionof the 
learned District Judgehas been challenged on the ground that upon 
a true construction of the eases, under which the defendants hold, 
the plaintiffs are entitled to enhance the rent up to the limit of the 
customary rate payable by persons holding similar tenues in the 
vicinity. In order to determine the validity of this argument, it is 
necessary to examinethe history of the respondent’s title and to 
ascertain their status. 


The earliest lease which has been produced in the case was 
executed on the 26th June 1848, but on the face of it, it shows that 
it was not the origin of the tenancy. It recites that at that time 
thetenant Ramprasad who was the father of the first tworespondents 
andgrand father ofthethird andfourthrespondents, wasin posses- 
sion of 450 Bighas of reclaimed land, out of which 200 Bighas was 


(1) (1869) 12 M, I. A. 263. (8) (1878) 19 W. R, 141. 
(2) (1867) 11 M, I. A. 483. (4) (1888) I. L. R. 9 Oalo. 505. 
(5) (1904) 9 0. W. N. 384, 
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covered by a previous lease. The lease of 1842 leaves untouched the 
tenancy in respect of thelands covered by the prior lease, and set- 
tles therent in respect of the additional area of 250 Bighas. The rent 
was fixedat Rs. 111, but as theland was waste, a gradually decreas- 
ing deduction was allowed for the first three years, making the rent 
gradually progressive for those years, the fullamount to be reached 
in the fourth year and thenceforth to be paid without further 
deduction. The lease further provided that the lessee could not 
claim any abatement of rent on account of drought, inundation, or 
waste, thatthe lessor would be entitled to make fresh settlement upon 
failure of the lessee to pay the rent punctually, and thatthe lessee 
was ‘to hold and enjoy the land asit had been from former time.” 
On the 15th June 1862, another lease was executed in favour of 
Ramprasad, which recited that 450 Bighas was in possession of the 
lessee under previous leases, and that the rent was settled in respect 
of an additional 297 Bighas which had been found in the possession 
of the lessee. This document is very similar in its terms to the lease 
of 1848; the rent was progressive for the first three years, and, no 
tèrm for the expiration of the tenancy was fixed, but it contained 
an important additional clause which provided that the lessee was to 
pay separately additional rent at the rate of 6 annas 7 gundas for 
any excess lands that might upon measurement be found in his 
possession. Thenext lease wus executed on the 25th February 1865, 
not in favour of the original lessee who appears to have died mean- 
while, but in favourof his four sons. The Dow! annexed to the lease 
recities the Kabuliat of 1843, and keeps in tact the rent fixed there- 
under. It assesses rent, however, upon 370 Bighas foundin possession 
of the lessees and not included in the lease of 1843. The details 
show that the rates for different descriptions of lands were identical 
with the rates mentioned in the lease of 1862; the lease also shows 
that such rates were different from those mentioned in the lease of 
1848, when 250 Bighas was assessed, andso far as those 250 Bighas 
was concerned, the rates of 1843 were maintained in 1865, I need 
not set out the other terms of this lease, as they are practically 
identical*with those contained in the lease of 1862. The last lease 
produced is dated the 10th January 1866, executed in favour of the 
sons of Ramprasad. It recites the leases of 1848 and1865, and 
makes no alteration in respect of the rents assessed thereunder, but 
fixes additional rent for 10 Bighas of excess lands. The terms are 
similar to those of the previous leases, but there is one important 
addition, namely, that the landlords would not be entitled to make 
settlement of thelands in their khas possession without notice to the 
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tenants, or in other words, in the event of the landlords letting out 
the khas lands, the tenants must be given the first choice. This 
appears to be the last agreement between the parties, and under it, 
the tenants have been paying Rs. 849 annually as rent for 777 Bigh- 
as. The plaintiffs now seek to enhance the rent to Rs. 1,016 annu- 
ally on the ground of an increase in the value of the land and pro- 
duce ; the tenants resist the claim on the ground that the rent is 
fixed and invariable. The facts therefore which cannot be success- 
fully disputed are as follows :— 

(1) the tenanoy was for purposes of reclamation, but when 
it originated is not known ; 

(2) the tenancy is not limited in its duration, and has 
descended from father to son and from gon to 
grandson ; 

(83) the vent fixed in respect of the lands originally com- 
prised in the tenancy has never been altered ; 

(4) excess lands reclaimed from time to time have been 
included in the tenancy and rent has been assessed 
on such additional lands; but at each settlement, the 
rent agsessed at the previous settlement has been left 
untouched ; the rent has so continued invariable for 
atleast half a century before the date of the suit; 

(5) in two of the leases, the rent was made progressive, 
the full amount being reached in the fourth year and 
it being agreed that the lessee should thenceforth 
continue to pay the full amount ; and 

(6) two of the leases entitled the lessee to hold excess 
lands at a rate which was fixed in the contract. 

Under these circumstances, the Courts below have drawn the 
inference that the rent was invariable. I am of opinion that this 
inference is perfectly legitimate and is supported by principles 
which have been firmly established by a series of decisions of the 
Judicial Commitee. ‘ 

It was laid down by the Judicial Commitee in the case of 
Bama Soondery v. Radhika (1)thata suit toenhancerent proceeds 
on the presumption that a zamindar, holding under the Perpetual 
Settlement has the right from time to time to raise the rents of all 
the rent-paying lands within his zamindari, according to the 
Pergunnah or current rates, unless either he is precluded from the 
exercise of that right by a contract binding on him, or the lands in 
‘question can be brought within one of theexemptions recognised by 
Regulation VIII of 1798, and it also assumes that the defendant 

(1) (1869) 18 M. I, A. 248, 
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Orvr.. has some valid tenure or right of occupancy in the lands which are 

1905. the subject of the suit. It follows, therefore, that in every suit for 
Robert Watsovg Oo, eahancement of rent, the nature of the tenure and the conditions 
Limited. under which it is held is the primary question. This is also clear 


Radha Nath Singh. from Sec. 7 of the Bengal Tenancy Act which provides that where 
s= the rent of a tenure-holder is liable to enhancement, it may, subject 
ie Ne to any contract between the parties, be enhanced up to the limit of 

the customary rate payable by persons holdingsimilar tenures in the 
vicinity. I shall not examine whether Sec. 6 of the Bengal Tenancy 
Act taken with Sec. 50, Sub. Sec. (2) of that Act, hasany application 
to the present tenure or any portion thereof, as the point does not 
appear to have been raised in the Courts below; and the question 
whether the rent is liable to enhancement must, I think, be deter- 
mined with reference to the various documents and the circum- 
stances disclosed therein to which I have already referred. 


Now, in the first place, it is quite clear that the leasehold 
interest was heritable. It was argued by the learned counsel for the 
appellants that no words of inheritance are to be found in the 
documents ; but, aspointed out by the Judicial Committee in Gopal 
Lall Thakoor v. Teluck Chunder (1), it is not necessary that any 
express words should be used importing the hereditary character of 
the tenure. In the case before me, not only is it shown that the 
settlements of 1865 and 1866 were made with theheirs of the original 
lessee, but from the pleadings it appears that the plantiffs admitthe 
existence of the tenure, and on the basis of the lawful occupation of 
the defendants (thesons and grandsons of the original tenure holder), 
sue them for enhancement of the rent; indeed, a suit for enhance- 
ment necessarily implies such a privity of title or tenure existing 
between the parties, that a claim towome rent is legally inferrible 
from it. Under these circumstances, there is legitimate ground 
for the application of the principle laid down by the Judicial 
Committee in Suttoswrran Ghosal v. Moheshchunder (2), namely, 
that the absence of words importing the hereditary character of 
the tenure, may be supplied by evidence of long and uninterrupted 
enjoyment, and of the descent of the tenure from father to son, 
whence that hereditary character may be legally presumed. 


In the second place, it cannot be disputed that the leases 
produced do not limit any time for the subsistence of the tenancy. 
Tt follows, accordingly, that the tenure in question is a permanent 
tenure, which is defined in Sec. 3, Sub-Sec. (8) of the Bengal 
Tenancy Act to bea tenure which is heritable and which is not held 


(1) (1865) 10 M. I. A, 183, (2) (1869) 12 M. I. A, 263, 
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for a limited time. This view is considerably strengthened by 
two olauses in the leases, namely, (1) the clause which entitles 
the lessee to take settlement of the khas lands of the zemindari, 
and (2) the clause which mentions the failure to make punctual 
payment of the rent as theonly event in which the landlord might 
terminate the tenancy and make a fresh settlement. 


In the third place, this permanent tenure has been held for 
purposes of reclamation, but when it was first created, cannot be 
traced. It is clear, however, that it has been held at an invariable 
rent for over half a century, and, although from time to time lands 
newly reclaimed and incorporated into the tenancy, have been as- 
sessed the assessment has not been altered on the occasion of the 
grant of a subsequent lease. The case, therefore, would be covered 
by the principle laid down by the Judicial Committee in Dhunput 
Singh v. Gooman Singh (1) namely, that although a lease may not 
contain the term mocurary or equivalent words of limitation, and 
may not, therefore, prima facie, imply a perpetual grant, evidenceof 
long, uninterrupted enjoyment, ata fixed unvarying rent, will supply 
the want of words of limitation. Besids, as pointed by the Judicial 
Committees in the case of Soora Soondaree v. Golam Ali(), when a 
a permanent tenure is granted, under which the rent is progressive 
for the first few yearsand is then tobe paid at the fullrate, the 
reasonable construction to be put upon thecontract is that such full 
rate was intended to continue during the remainder of the holding. 
Their Lordships observed that if the contention prevailed that the 
full rate was intended tobe the rate only for the yearin which it 
came into operation, and, might be enhanced thereafter at the option 
of the landlord, the tenure-holder might be ruined. I am of opinion, 
therefore, that the conclusfonat which the learned District Judge 
arrived, was perfectly legitimate,aamely,that therent payable for this 
tenure was notliabletoenhancement. This viewisin accordance with 
thattaken by this court in the case of Hure Prasad v. Chundt Churn 
(83) where Mr. Justice Wilson, observed as follows: “when land is let 
for the purpose of clearing jungle or other reclamation, and on this 
ground mentioned in the lease, a reduced rentis provided for the 
first few years, and itis said that the rentis to be at such and such 
rate, asum as the full rent, —does that mean, as the words seem to 
import, that the full rent is to be the full rent as long asthe tenure 
subsists,or is such a rentliableto enhancement under the provisions 
of the Rent Law? We agree with the lower apppellate Court in 


(1) (1867) 11 M.I.A. 488. (2) (1878) 19 W.R. 141; 15 B D.R. 128, Note, 
(8) (1889) I.L.R. 9 Calo. 505. 
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thinking that the decision of the Privy Council in Soora Soondaree 
v. Golam Ali (1) is an authority for holding that the former view 
is the true one, and, that in the present case that rent cannot be 
enhanced. ” These observations are, in my opinion, strictly appli- 
cable to the case before me. 

The learned Council for the appellants strongly relied upon the 
decision of this Court in Ram. Kumar Singh v. Robert Watson & 
Co. (2) to which I was a party, in support of his argument that as 
the leases produced in this case do not expressly make the rent 
invariable, the lessees have no valid defence to a claim for enhan- 
cement under section 7 of the Bengal Tenancy Act; butin my 
opinion, the case referred to, is clearly distinguishable. The lessees 
there did not plead that by the kabuliat, the rent was fixed in per- 
petuity ; on the other hand, they set up a contemporaneous oral 
agreement under which the rent was alleged to have been made in- 
variable; this they failed to establish. In addition to this the rent 
had been found to be enhanceable in a previous litigation. Besides, 
as observed in that judgment, there were very scanty materials on 
the record regarding the past history of the tenure, and, many of the 
circumstances upon which reliance has been placed in this case to 
support the inference that the rent was invariable, were not shown 
to exist there. The circumstance upon which reliance was princi- 
pally placed in that case was that the rent was fixed ata certain sum 
in the lease; this, by itself, was manifestly insufficient; for, although 
as observed by the Judicial Committee in Sutto Surrun v. Mohesh 
Chunder, (8) when o grant of lands specifies a sum as the rent pay- 
able, the lands may be said to be granted ata fixed rent, yet as was 
laid down by their Lordships in Hurro Nath Roy v. Gobinda 
Chundra Dutta, (4) a rent may be a fixed rent, though liable under 
certain conditions to be enhanced. 

In my opinion, the view taken by the learned District Judgeis 
correct and must be affirmed. The appeal fails and is dismissed 
with costs. » 

B.M. | Appeal dismissed. 

(1) (1878) 19 W.R. 141; 16 B.L.R. 126, Note. 

(2) (1904) 9 O.W.N. 884, 

(8) (1869) 12 M.I.A. 268 (268), 

(4) (1875) L.R. 2 I.4. 198 (208). 
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Before Mr. Justice Banerjee and Mr. Justice Gerdt. 


NARAYAN CHANDRA KANSABANIK 
U: 
KASISWAR ROY AND OTHERS.* 


Sale for arrears of revenie—Righi: to annul incumbrance—Putnidar 
under the auction purchaser—-Act XI of 1959, section 37. 

The power given toan auction purchaser at a revenue sale to annul 
undertennres, under section 87 of Act XI of 1859, is not limited to the 
purchaser personally but is transmissible to his heirs and assignees. This 
power can be transmitted to a putnidar and a putnidar even of a portion of 
the zemindari can exercise that power, if the whole of the undertenure 
sought to be set aside lies within his putini. 


Sreemunt Ram Dey v. Kookoor Ohund (1) and Koylash Chunder v. Jubur 
Ali (2) followed. 


Ranse Surnomoyes Y. Maharajah Suttees Chunder Roy Bahadur (8), 
Rajah Suttosurrun Ghoshal v. Mohesh Chunder Mitter (4), Raj Chunder 


Chuckerbutty v. Dina Nath Saha (5) and Jatra Mohun v. Aukhil Chandra 
(6) explained. 


Appeal by the Defendant No. 1. 
The facts and arguments appear sufficiently from the judgment. 


Dr. Asutosh Mookerjee and Babu Dhirendra Lal Khastgir for 
the Appellant. 


The judgment of the Court was delivered by 


Banerjee J.—This case, which was heard under Sec. 551, 
C.P.C., was argued at some length and with some force ; and we 
think it due to the length as well as to the ability of the argu- 
ment for the appellant that we should state our reasons for dis- 
missing the appeal under Sec. 551, C.P.O. 


The questions raised in the appeal are: first, whether the power 
given to an auction purchaser at a revenue sale to annul under- 
tenures under Sec. 37 of Act, XI of 1859 is given only to the 
purchaser and is not transmissible to his heir or assignee; secondly, 
whether, even if it is so transmissible, it can be transferred to a 
putnidar; thirdly, whether even if it can betransferred to a putnidar 
from a purchaser, it can pass to a putnidar of a part only of the 
estate. B ; 

We are asked to answer these three questions in the negative. 

Upon the first question the argument is that section 87, being 
in the nature of a provision for forfeiture of vested rights, should be 

*Appeal from Appellate Decree No. 1891 of 1902 against the decree of 


Babu Rajendra Coomar Bose, Additional Subordinate Judge, Faridpore, dated 


. the 9th July 1902, affirming that of Babu Upendra Nath Dutta, Munsiff, 
Ohikandi, dated the 8th January 1902. 


(1) (1871) 16 W. R. 481. (4) (1868) 12 M. I. A. 268, 
(2) (1874) 22 W. R. 29. (5) (1898) 2 C. W. N. 438. 
(8) (1864) 10 M. I. A. 123. (6) (1896) I. D. R. 24 Calo. 384, 
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strictly construed, and that, as the Legislature has, in terms, given 
the power only to the purchaser, it should be held to be limited to 
him alone; and Sees. 16 and 31 of Act XI of 1859 are referred to as 
showing that where the Legislature intended to confer a right not 
only on an individual but also on his assignee or legalrepresentative l 
it has expressly said so. Andin support of this contention the obser-- 
vations of their Lordshipsof the Privy Council in the cases of Ranee 
Surnomoyee v. Maharajah Suttees Ohunder Roy (1) Rajah Suttosur- 
run Ghosal v. Mohesh Chunder Mitter (2) have been cited. 


On the second question it is argued that if, the power is not 
transmissible to any one, a fortiori it is not transmissible to a 
lessee or putnidar; and, further more, that the putnidar is not the 
full representative in interest of the purchaser, the full interest 
consisting of the puint, a possible reversion vested in the Zemindar. 


Upon the third question, it is argued that section 87 of Act XI 
of 1859 gives the right to annul under-tenures to the purchaser of 
an entire estate,and that a putnidar who holds part only of an estate 
from the purchaser can in no sense be reckoned to be the repre- 
sentative of the purchaser of the entire estate; and if one of several 
purchasers of the entire estate cannot exercise the right,as has been 
held by this Court inthe case of Jatra Mohun Sen v. Aukhtl Chandra 
Chowdhry (8), no more can a putnidar of a part of an estate do go. 


If the matter had been res-integru, these arguments would, no 
doubt, have been entitled to much weight; but, as it is, there are 
decisions of this Court which are directly in point upon the questions 
raised, and opposed to the appellant’s contention, the case of 
Koylash Chunder Dutt v. Jubur Ali(4) being directly opposed to the 
contention involved in the first two questions, and the case of Sree- 
munt Ram Dey v. Kookoor Chand (5) to that in the third. That being 
80, we are bound to follow those decisions, unless we are prepared to 
say that we are unable to agree with them and feel bound to refer 
this case to a Full Bench for consideration of the points involved. 


The learned vakeel for the appellant argued that the two cases 
just mentioned above were not correctly decided,and that the points 
determined in those cases ought to be referred toa Full Bench. The 
main argumentsin support of thiscontention we have noticed above. 
Wo may add that it was further argued that the decision in the case 
of Annada charan Mukhuts v. Kishori Mohan Roy (6) which was 
upon the construction of section 36, and according to which the 


term certified 
(1) (1864) 10 M. I. A. 128. (4) (1874) 22 W. R. 29. 
(2) (1868) 12 M. I. A, 263. (5) (1871) 15 W. R. 481. 


(8) (1896) I. L. R. 24 Calo. 334. (8) (1692) 2 O. W .N. 479. 
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purchaser in that section does not include an assigneeof the 
certified purchaser, has an important bearing upon the first 
question stated at the outset, and goes to support the conten- 
tion that the word purchaser in section 87 also does not include 


‘the assignee or representative of the purchaser. 


If the observations of the Privy Council in the cases of Ranee 
Surnomoyee v. Maharajah Suttees Chunder Roy Bahadoor (1) and 
RajahSutto Surrun Ghosulv.Mohesh Chunder Mitter (2) had amount- 
edtoadecision of the question, we should have been bound to follow 
that decision. But that is not so. In the first mentioned case their 
Lordships say : “It is to be observed also that in terms this power is 
given only to the purchaser himself, which would ordinarily suffice 
to remedy the mischief in contemplation.” In the next case, their 
Lordships observe, after stating thatthe party seeking to exercise the 
power of cancelling the tenwrein question must fail on othergrounds, 
that they did not deem it necessary to consider whether the power 
given by those enactments to purchasers, eo nomine, could in any 
case be exercised by the heirs and assignees of such purchasers. 


So that their Lordships leave the question undetermined. One 
thing however seems clear from those two judgments of the Judicial 


Committee, thatif the mere fact of theright being given in terms to the. 


purchaser was sufficient to show that it was given to the purchaser 
and could not pass to his heir or assignees, their Lordships would not 
have refrained from saying so. The whole tenor of their Lordship's 
judgments in the two cases rather goes to show thatany doubt enter- 
tained as to whether the right ought not to be limited to the purcha- 
ser alone, arose more from considerations relating to the strin- 
gency of the power conferred and to the hardship which its exercise 
involved, than from the mere omission in the section to include 
heirs and assignees of the purchaser; and if that was the reason for 
the doubt, does that reason still exist under the present Sale Law ? 
The answer must be in the negative. For, the stringency,and hardship 
that attend the operation of the Revenue Sale Law, especially upon 
holders of under-tenures have been materially modified by Act XI 
of 1859. Section 9 of that Act authorizes any under-tenant whose 
tenureis liable to be cancelled by sale to deposit the arrears of revenue 
for which the sale might take place, and entitles him to recover the 
amount by suit; and sections 38 to 44 provide for the registration of 
under-tenures to secure their exemption from cancelment upon sale 
for arrears of rent. 


(1) (1864) 10 M.I.A. 198. (2) (1868) 12 M.I.A. 263. 
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Ovi. That being so, we do not feel much pressed by the observations of 
1902, their Lordships upon which reliance has been placed in the present 
3 case. 
Narayan Chandra 
Kansabanik As for the case of Rajah Chunder Chuckerbutiy v. Dina Nath 


Saha (1), we do not think that that is in conflict with the view 
we take; nor can itfurnish much argumentin favour of the appellant’s 
view. The reason why some of the learned Judges who decided that 
case put a literal construction on section 36, is that the section is of 
a penal character, depriving a person of the right to bring a suit, 
which, but for the section, he would undoubtedly be entitled to do ; 
and we may add that section 36 has the effect of shutting out all 
enquiry into the true rights of parties, which should be another 
reason why that section ought to be literally and strictly construed. 

It is argued that the case of Koylash Chunder Dutt v. Jubur 
Ali (2) is based upon an erroneous view of the observations of their 
Lordships of the Privy Council in Rajah Suttosurrun v. Mohesh 
Chunder (3). Whatever force there may be in this contention it would 
not be sufficient to show that the decision in 22 W. R. is wrong: 
for a decision may be right though some of the reasons given for 
it may not be good. 


As for the argument deduced from section 16 and 81 of Act KI 
of 1859, expressly making mention of the representative or assignee 
of the person contemplated, it may be observed that the provisions 
of those sections relate to claims to money in deposit; and it is to 
guard against any possible doubt as to whether these claims can 
enure tothe benefit of any person other than the party primarily 
entitled, the words assignee and legal representative have been 
expressly added. The same thing does not hold good with respect 
to questions of right and interest in mmoveable property, such‘ as 
section 87 of the Act vests in the auction purchaser. 


v. 
Kasiswar Roy. 


Banerjee J. 


We have discussed the considerations pressed upon us on behalf 
of the appellant. Letusnowsee whatthe opposite considerations are. 
In the first place, what reason can there be for limiting the right to 
the purchaser and to himaloneand for holding that itdoes not pass to 
his heirs or assignees? One reason that might have been given under 
theoldlaw, namely, thattheright might otherwise be kept alive, with- 
out any limitation of time, no longer holds good, thelaw of limitation 
having laid down that a suit to enforce such aright must be brought 
within 12 years. The only other reason that may be assigned would 
be that although the purchaser himself may, not unfrequently 
from want of means, notfeel inclined to bringsuchasuit, whereas his 


(1) (1898) 2 0. W.N.483. (2) (1874) 22 W.R. 29. 
(8) (1868) 19 M.I.A. 268 (271). 
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assignees, who may be possessed of better means, may bring such a 
suit. Is that a fair limitation to impose then ? Evidently not. 
Then, again, suppose that the purchaser dies shortly after the pur- 
chase, and before he had time to ascertain what under-tenures were 
liable to be cancelled; are his heirs to be deprived of the right ? Can 
that be juet? If there is hardship on the under-tenure holder, there 
is hardship also in depriving the keir, of the right in the case just 
supposed, with this difference, that whereas an under-tenure holder 
couldeasily have protected his interest by registration, the hardship 
upon the heir of the purchaser is one that could not be prevented. 


The object of the enactment is to enable a purchaser to annul 
unjust incumbrances made by a defaulting proprietor, so that the 
estate may always remain adequate security for Goverment reve- 
nue; which it would not, if such right were not given to the purcha- 
ser, Could it be said that that object would be sufficiently secured by 
limiting the right to the purchaser? If the purchaser knows how 
uncertain the right to annul under-tenures is, when it is liable to be 
lost by his death, would he purchase the property at a fair value ? 


For these reasons, not only are wenot in a position to dissent 
from the conclusionarrived at in the case of Koylash Ohunder Dutt v. 
Juber Ali (1), but we are in a position to say that the conclusion in 
that case is sound, whatever might be said against some of the 
reasons given for arriving at that conclusion. 


Asto the second question raised, itis answered already, asa 
putniis practically acomplete transfer of the rights by the zemindar, 
subject to the payment of a fixed annual rent. And as for the 
reversion spoken of, it is of the most uncertain character. We do 
not therefore think that the putnidar is not competent to exercise 
the right given by section 37 of the sale law as assignee of the 
auction purchaser. 


Upon the third question the facts found are these, that the 
under-tenure which is now sought to be set aside is included wholly 
within the putni granted to the plaintiff by the auction-parchaser. 
That being so, so far as the under-tenure in question is concerned, 
the plaintiff putnidar represents the entire interest of the suction- 
purchaser. As for the case of Jatra Mohun Sen v. Aukhil Chandra 
Chowdry (2), upon which some reliance has been placed in the 
argument, we would observe that the reason for thatdecision cannot 
at all hold good in a case like this. The reason given as stated in 
the judgment is that the section had been “intended to secure also 
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Ovin. certain other objects, such as prevention of undue inconvenience and 
1902. hardship which might arise from subjecting the holders of incum- 
Narayan Ch andr,  brances toa multiplicity of suits by different purchasers at one sale, 
Kansabanik or tosuits for partial cancellation of incumbrances at the instance 
T S Roy. of some out of several co-purchasers when the others are unwilling 
-l or incompetent to effect such cancellation.” 
Banerjee J. . ee 
— These are reasons which cannot have any application to a case 
like the present. The only person who can sue for cancellation 
of the under-tenure in question is the putnidar alone. 
For these reasons we think that this appeal must be dismissed. 
B. M. Appeal dismissed. 
P.O. * KHIARAJMAL AND OTHERS 
1904, v. 
Spann 
July 26, 27,28; $ DAIM AND OTHERS. 
November 11. 
ae (On Appeal from the Sadar Court of the Province of Sindh.] 


Redemption of mortgage, suit for—Equity of redemption, sale of-—LAnvita- 
tion—Irregularities—Jurisdiction of Court to sell, want of—Sale, effect of — 
Morigagor, representative of—guardian, defacto. 

Where the equity of redemption had been gold in execution and purchased 
by nominees of mortgagees and not by independent third parties, on the 11th 

, October 1880, and the 8th Febuary 1881, and the mortgagees had been in 
posession since then, and nostepsor proceedings had been taken by the mort- 
gagors for the purpose of setting aside the sales, and a suit for the redemption 
of the mortgage was brought on the 11th January, 1897 : 


. Heid: that as between the mortgagor and the morteagee, neither exclusive 
possession by thelatterfor any length of time, short of the statutory period of 
60 years, nor any acquiescence by the former notamonnting toa release of the 
equity of redemption, would be a bar or defence to a suit for redemption if the 
parties were otherwise entitled to redeem, 


Held also: that if the purchasers had been independent third parties, 
and acoounts had Boen rendered and payments made by the mortgagees to them 
instead of to the mortgagors, the circumstances, that since the dates of the 
execution gales no accounts had been demanded by or renderd to, the mort- 
gagors or their representatives, no payments of subsistence money which they 
were entitled to under the mortgages have been made to them and the 
parties after the sale ceased to have any connection with the land, and renewed 
leases have been granted to the nominees of the mortgagees, would have been 
cogent evidence of adverse possession. 


Held further: that the sales of 1880 and 1881 could not be troated as void 
or now be avoided on the grounds of any mere irregularities of procedure in 
obtaining the decrees or in the execution of them, But, on the’other hand 


* Present: Lord Davey, Lord Robertson and Sir Arthur Wilson. 
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tke court had no jurisdiction to sell the property of persons who were not, 
parties to the proceedings or properly represented on the record. As against 
such persons, the decrees and sales purporting to be made, would be a nullity 
and might besdisregarded without any proceeding to set them aside. 


Kishen Chunder Ghose v. Mussumat Ashooran (1) referred to. 


The Indian Courts have properly exercised a wide discretion in allowing the 
estate of a deceased debtor to be represented by one member of the family and 
in refusing to disturb judicial sales on the mere ground that some members 
of the family, who were minors, were not made parties to the proceedings, if 
it appears that there was a debt justly due from the deceased, and no prejudice 
is shown to the absent minors, But these are usually cases where the person 
named as defendant is, defacto, manager of a Hindu family property or has 
the assets out of which the decree is to be satisfied, under his control. 


Malkarjun v. Narhari (2) distinguished. 


Suit for the redemption of two mortgages, dated the 4th June 
1878. f 

Appeal from a decree of the Sadar Court of the Province of 
Sindh, dated the 2nd March 1900, sitting on appeal from the 
Court of the Assistant Judge at Shikarpur. ` 

The material facts appear fully from the judgment of their 
Lordships. 

The judgment of their Lordships was delivered by 

Lord Dayey.— The suit in which this appeal has been brought 
was one for the redemption of two mortgages, dated the 4th June 
1878, of certain immoveable property described as the Pir or 
Chaudhri Wak (canal) with land measuring 3008 jirebs (equivalent 
to 1516 acres and 28 gundas) situate in the Registration District 
Upper Sindh Frontier. The mortgagors were Mahommedans, but 
not all members of one family. They are now represented by the 
respondents. The mortgagees were two persons named Tekchand 
and Kodomal who are represented by the appellants. The suit was 
originally brought in the Court of the District Judge at Shikarpur 
and was transferred to the Court of the Assistant Judge. The pre- 
sent appeal is from the Sadar Court of the Province ef Sindh sitting 
on appeal from the Assistant Judge. 


The facts are somewhat complicated, and it will be necessary 
to state with some precision the tenure of the lands in question and 
the shares in which the several mortgagors wereentitled. The lands 
were held under five patas, or leases, granted by Government for 
terms of seven years and renewed from time to time. The current 
patas at the date of the mortgages in question were numbered 174, 
175, 178, 243 and 4. Pata, No. 174, dated the 28rd September 1874, 


(1) (1868) 1 Marshal! 647. 
(2) (1900) L. R. 27 L.A. 216; I. L. R. 25. Bom. 387, 
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was in the name of Naurez. No. 175 of the same date was in the 
name of Sanwan. No. 178 of the same date was in the name of 
Khan Muhammad. Nos. 243 and 4, dated respectively the 28rd 
July 1875 ‘and the 20th March 1877. were in the name of Bugro. 
Although the patas were granted by Government to the persons 
named, the wah and landsheld withit and comprised in the patas in 
fact belonged to the following proprietors :—One moiety belonged 
to Nobibaksh and his brother Alibaksh, and the other moiety 
belonged as to one-third (or one-sixth of the entirety) to Naurez, 
and as to two-thirds (or fourth-sixths of the entirety) to Khan 
Muhammad, Sanwan, and Bugro in equal undivided shares. 


Two previous mortgages, dated the 15th May 1874, had been 
executed by these proprietors. One of these mortgages was by 
Nabibaksh (on behalf of himself and his brother Alibaksh), Naurez, 
Bugro, Sanwan, and Khan Muhammad in favour of Tekchand and 
Kodumal for Rs. 5,600 and the other mortgage was by the same 
morigagors in favour of Waliram, Kodumal and Tekchand, for 
Rs. 2,000. Waliram was a partner with Kodumal and Tekchand. 
These mortgages, like those of 1878, were usufructuary mortgages. 


Before the execution of the mortgages of 1878 Naurez died, 
leaving & widow and four children, including a son by his first wife 
named Kadurbaksh, and Sanwan died, leaving a widow and four 
children including a son, Sumar. 


The first mortgage of the 4th June 1878 was by Nabibaksh, on 
behalf of himself and Alibaksh only, of one moiety of the property 
for Rs. 4,303, made up of the Rs. 2,470 one half of the amount 
stated to be due on the first mortgage of 1874, Rs. 378 balance due 
on settlement of accounts, and Rs. G00dus in respect of one-half of 
the assessment and clearance expenses of the last year. It wasin 
favour of Kodumal and Tekchand, and was an usufructuary mort- 
gage fora term of five years from date, expiring, therefore, on 4th 
June 1888. The points deserving special notice are that one-fourth 
of one-half of the produce was reserved to the mortgagor for his 
maintenance and other expenses connected with the wah and land, 
and the responsibility of cultivation and looking after the land rest- 
ed on the mortgagor in consultation with and with the consent of 
the Showkars. 


Onthe same 4th June 1878, Kadurbaksh purported to convey 
theshare of Khan Mubammad in the property, which he desetibed 
as his share, to Bugro in consideration of Rs. 955-8-10, being “ his 
share ” of the mortgage debts created by the two mortgages of even 
date which Bugro agreed to pay, but reserving to himself the land 
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denoted by Survey No. 30 in pata No. 178, and containing 8 acres 
which he stated was his ancestral property. This small piece of 
land was also excepted fiom the two mortgages. 


By the second mortgage deed of 4th June 1878, Bugro, Sumar, 
and Amirbaksh purported to mortgage the other moiety of the 
property to Kodumal and Tekchand for Rs. 4,800, made up in the 
same manner as in the first deed, for a like term of five years, and 
subject to the same stipulations as to cultivation and so forth. At 
this date Sumar and Amirbaksh were both minors. 


It is apparent on the face of the mortgages of 1878 that as 
between the parties to these deeds the debts created by the pre- 
vious mortgages of 1874 were satisfied, and in fact it is admitted 
in the appellants’ written statement of defence, and in their case 
on this appeal, that the mortgages of 1874 were extinguished, but 
apparently only as between the parties. 


Waliram however was not a party to the deeds of 1878, and on 
the 18th May 1879 he commenced a suit (No. 372 of 1879) against 
Nabibaksh, Bugro, Sumar, Kadurbaksh, and Amirbaksh, describ- 
ed as a ‘minor aged about 14years, legal representative of Naurez, 
deceased, by his guardian, his uncle Alahnawaz,”’ to recover 
Rs. 249-10-3, for principal and interest in respect of his share of 
the sum due under the mortgage to himself and his partners of 
15th May 1874. The proceedings in this suit were somewhat 
extraordinary. On the 4th June 1879 a petition signed hy Waliram, 
Nabibaksh, Bugro, and Alahnawaz described as “Guardian of 
Amirbaksh” was presented to the Court praying that the points in 
issue between them should be referred for final disposal to the 
arbitration of Kodumal (the partner of Waliram). The petition 
was not signed by Kadurbaksh or Sumar, and appended to it was 
a postscript signed by the same parties praying thatthe names 
of Sumar and Kadurbaksh might be struck off from the suit. On 
the same day (the 4th June 1879) the Subordinate Judge made an 
ovder for reference accordingly. Shortly afterwards Nabibaksh 
died leaving two widows, an infant son, Muhammad Haban, and 
a daughter. The names of the widows and son were added to the 
recordand the usualsummonses served onthem to appear. Kodumal 

made his award that the plaintiff Waliram should recover Rs.350 
` from Bugro, the property of Nabibaksh deceased, Sanwan deceased, 
Khanan or Khan Muhammad deceased, and Naurez deceased in 
three instalments with interest, and the Judge made an order, dated 
the 20th December 1879, to that effect. On the 8th February 1881 
the wah and lands (except the lands comprised in pata No. 174 in 


the name of Naurez) were sold in execution to Darianomal, son of 
74 
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Kodumal and gomashta of his firm. It is not now disputed that he 
was benamidar for Kodumal and Tekchand. The sale purported 
to be subject to a mortgage to Kodumal for Rs. 5,600, meaning, 
apparently, the mortgage of May 1874 and ignoring therefore the 
subsequent mortgage of 1878. By an inexplicable blunder it 
appears to have been assumed, in making the sale, that the lands 
were the property of the several persons in whom the patas stood, 
although the true facts asto the proprietorship were mentioned 
in the application for execution and in the memorandum of sale. 


On the 29th April 1878 Kodumal and Tekchand commenced a 
suit (No. 160 of 1878) against “ Naurez, deceased, by his legal 
representative Amirbaksh, by his guardian, his uncle Alahnawaz,” 
the last named personally, andone Mubarak, to recover a sum 
stated to be due to them and one Motandas (who was also named 
as defendant) from Naurez, Alahnawaz and Mubarak on settled 
account. This suit was compromised for a lump sum of Rs. 519, 
and default having been made in payment, the land comprised in 
pata No. 174 standing in Naurez’s name on the 11th October 
1880 purported to be sold in execution to one Ubhuromal who 
shortly afterwards transferred it to Darianomal. In this case also 
it was assumed that pata No. 174 standing in the name of Naurez 
was his exclusive property, although the true state of the title 
appeared on the proceedings in the suit. 


The present suit was commenced on the 11th January 1897. The 
original plaintiffs were Alibaksh, the heirs of Nabibaksh, Naurez, 
Sanwan,han Muhammad,and Bugro,and by amendment,one Nur 
Muhammad, who is a purchaser of one-half of their interests, was 
added. The defendants were the sons of Tekchand and Kodumal both 
deceased. The first question is whether the suit is barred by limi- 
tation. This point is putin two ways. It is contended that there has 
been adverse pgssession for more than twelve years of the equity 
of redemption and the title of the appellants who now represent the 
original defendants cannot, therefore, now be disputed. Secondly, 
it is said that the defects in the proceedings in the two suits in which 
the equity of redemption was purported to be sold were at most irre- 
gularities which might entitle the parties to have the execution sales 
set aside if they had come in time, but no proceedings for that pur- 
pose having been brought within the time allowed by law, the sales 
are now unimpeachable.The circumstances relied on as evidence of 
adverse possession sre, that since the dates of theexecution sales no 
accounts have been demanded by, or rendered to, the mortgagors 
or their representatives, no payments of subsistence money which 
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they were entitled to under the mortgages, have been made to them, 
and the parties after the sale ceased to cultivate the land and left the 
village, and renewed patas have been granted to nominees of the 
mortgagees. Ifthe purchasers had been independent third parties, 
and accounts had been rendered and payments made by the mortga- 
gees to them instead of to the mortgagors, the circumstances relied on 
would have besn cogent evidence ofadverse possession of the equity 
of redemption in favour of such third parties. But their Lordships 
cannot differ from the finding of the Appellate Judge, that in each 
case thenominal purchasers were the agents only of the mortgagees, 
or thefirm of which they weremembers, who werethereal purchasers, 
and this was not seriously disputed by Mr. Arathoon. The firm ap- 
pears to have consisted of many branches, and contained many part- 
ners. Durianomal, the purchaser in Suit No. 872 of 1879, was (as 
already mentioned), son of Kodumal and gomashta of the firm. In 
the language of the witness Khiarajmal, ‘“Dariano bought thelands 
for the shop.” Ubburomal, the other purchaser was also an 
employee of some kind of one branch of the firm. As changes took 
place from time to time in the constitution of the firm, the mort- 
gaged property as an asset of the firm was credited at an agreed 
figure in favour of an outgoing or against an incoming partner. But 
there have been no separate dealings with the equity of redemption 
as a distinct subject of property. Tbeir Lordships are satisfied 
that the possession has been that of the mortgagees throughout, 
and the question at issue is exclusively one between mortgagor and 
mortgagee. As between them neither exclusive possession by the 
mortgagee for any length of time short of the statutory period of 
sixty years, nor any acquiescence by the mortgagor not amounting 
to a release of the equity of redemption will be a bar or defence to 
a suit for redemption if the parties are otherwise entitled toredeem. 
Tt is almost unnecessary to add that a renewal of the patas or the 
making of a new settlement with Government in thenamesofnomi- 
nees of the mortgagees did not alter the real title to the lands. 


The question, therefore, is whether the equity of redemption not 
only purported to be, but was in fact sold under the decrees. Their 
Lordships agree that the sales cannot be treated as void or now be 
avoided on the grounds of any mere irregularities of procedure in 


obtaining the decrees or in the execution of them. But on the other’ 


hand the Court had no jurisdiction tosell the property of persons who 
were not parties to the proceedings or properly represented on the 
record. As against such persons the decrees and sales purporting to 
be made would be a nullity and might be disregarded without any 


Orv. 
1904. 
anle 
Khiarajmal 
v 


Daim. 


Sots 
Khiarajmal 
v 


Daim. 


590 THE CALCUTTA LAW JOURNAL. [Vou. I. 


proceeding toset themaside. Ifauthority bedesired for theseelemen- 
tary propositions it may be found in the judgment of Sir Barnes 
Peacock in Kishen Chunder Ghose v. Mussumat Ashoorun,(1). 


It will be convenient to consider the case of each of the mort- 
gagors separately. In doing so it will not be necessary for their 
Lordships to consider whether there is sufficient evidence of fraud 
or chicane on the part of the mortgagees, or whether the proceed- 
ings in suit No. 872 of 1879 deserved the epithets which the 
Appellate Judge applies to them. Those proceedings were conducted 
with great irregularity, but the only question for consideration is 
whether the Court had jurisdiction to sell the property which 
purported to be sold. In suit No. 160 of 1878 it will be re- 
membered that none of the persons interested were parties to the 
suit except Amirbaksh, sued as representative of Naurez, deceased. 


Nabibaksh was a defendant to the suit No. 372 of 1879 and 
signed the agreement of reference. On his death very shortly after- 
wards his two widows andhis son Muhammad Hasan, aged about 
six years by his mother, one of the widows, were named as is legal 
representatives on the record. The Judge was satisfied by evidence 
that they were served with a summons to appear and that they were 
prepared to accept the award of the arbitrator, and they were also 
served with noticeof thesale. Their Lordships think that Nabibaksh’s 
estate was sufficiently represented for the purpose ofthesuitalthough 
the name of his infant daughter wasomitted, andthathisshareofthe 
equity of redemption in the property sold inexecution ofthe decree in 
No. 372 of 1879 is therefore bound by the sale, and irredeemable. 
This share was one-fourth or (say) six twenty-fourths. Nabibaksh, 
however executed the mortgages of 1878 on behalf of his brother 
Alibaksh as well as of himself. Alibaltsh is still living, and is a 
plaintiff in the present suit and one of therespondents. It must be 
presumed that Nabibaksh was authorised to sign the mortgages for 
his brother. At any rate, Alibaksh by suing for redemption admits 
it. And possibly it might have been held that Nabibaksh's authority 
extended to representing himin Waliram’ssuit. Butby no possibility 
could it be considered that he was represented by the widows orinfant 
son of his deceased brother. In fact, his interest in the property seems 
to have been ignored altogether. Heis not mentioned as debtor in the 
award, and there is no decree against him. The Court, therefore, had 
nojurisdiction tosell hisshare, amounting to six-twenty fourths. The 
next share to be considered is Naurez’soriginal$ x $orst. Amirbaksh 
was, of course, one of the heirs of Naurez, but in no other sense his 
legal representative. It is not pretended that Alahnawaz was in any 

(1) (1863) 1 Marshall 647. 
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legal sense orin facthis guardian, or was ever appointed his guardian 
ad litem. It is however contended by the appellants that Naurez’s 
heirs are bound by the proceedings inboth suits, and that his shareof 
the property, whatever it was, was effectually sold inthe suit No. 160 
of 1878, or at any rate that the shareof Amirbaksh himself passed by 
the sale. The Indian Courts have properly exercised a wide discretion 
in allowing the estate of a deceased debtor to be represented by one 
member of the family, andin refusing to disturb judicial sales on 
the mere ground that some members of the family, who were 
minors, were not made parties to the proceedings, if it appears that 
there was a debt justly due from the deceased, and no prejudice is 
shown to the absent minors. But these are usually cases where the 
person named as defendant is, de facto, manager of a Hindu family 
property, or has che assets out of which the decree is to be satisfied 
under his control. The appellants relied on thejudgment of this Board 
in Malkarjun v. Narhari, (1). In that case a judgment had been 
given against a debtor, who afterwards died, and in executing the 
decree against his estate, a person was served, as hisheir, with notice 
of the intended sale. The person served objected (as it was proved 
rightly) that he was not the heir of the deceased, but the Court 
overruled the objection. The purchaser at the sale was a stranger 
and not the judgment creditor. It was to this state of circumstances 
that Lord Hobhouse’s observations were directed. His Lordship said: 
“He (the person served) contended that he was not the right person, 
but the Court, having received his protest, decided that he was the 
right person and so proceeded with the execution. “ In so doing the 
Court was exercising its jurisdiction. It made a sad -mistake it 
istrue, but aCourt has jurisdiction to decide wrong as well as right. 
If it decides wrong, the wionged party can only take the course 
prescribed for setting matters right, and if that course is not taken 
the decision, however wrong, cannot be disturbed.” Their Lordships 
think that these observations do not apply to the case now before 
them. In suits No. 372 of 1879 and No. 160 of 1878, the Judgeseems 
to have accepted without question the statement on the record that 
Amirbaksh was legal representative of Naurez and Alahnatvaz was 
his guardian ‘and never applied his mind to the matter. Doubtless he 
would have done so if the suits had proceeded in the ordinary course, 
but in the former case the proceedings were cut short by the agree- 
ment for reference, and in the latter case it was in effect a consent de- 
cree. It was not, therefore, the case of an erroneous decision, ruling, or 


(1) (1900) L. R. 27 I. A. 216; I, L, R. 26 Bom. 387, 
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exercise of discretion of the Judge in a matter in which the Court 
had jurisdiction. Their Lordships think that the estate of Naurez 
was not represented in law or in faob in either of the suits, and the 
sale of his property was therefore without jurisdiction and null and 
void. Nor can they hold that the share of Amirbaksh himself in his 
father’s estate was bound. In the opinion of their Lordships, it is not 
a mere question of form but oneof substance. In coming to this 
conclusion their Lordships are quite sensible of the importance of 
upholding the title of persons who buy under a judicial sale, but in 
the present case the real purchaser was the judgment creditor, who 
must be held to have had notice of all the facts. 

Sumar and Kadurbaksh never signed theagresment for reference 
to Kodumal in suit No.872 of 1879, and the Court was asked to 
strike their names out of the record. They were not, therefore, 
parties to any of the subsequent proceedings which were founded 
exclusively on the agreement, and it is immaterial whether their 
names were actually removed from the record or not. 

Sanwan’s share ($x$) and Khan Muhammad’s share (3 * $r) 
therefore did not pass by the sale in suit No. 872 of 1879, subject 
to the question of what passed by the conveyance from Kadurbaksh 
to Bugro. 

It is admitted that Bugro’s share (in Patas 176, 178, 243, and 4) 
is irredeemable, and their Lordships think that this includes what- 
ever he took by conveyance from Kadurbaksh. By thedeed of the 4th 
June 1878 Kadurbaksh purported to convey the whole of Khan 
Muhammad’s share, except the land denoted by Survey No. 30 in 
pata 178. “Whether he did so in fact (that is to say) whether he had 
by some means acquired it from his father or whether he was 
authorised to sell more than bis own berttage is a question which has 
not been argued before their Lordships, and there are no materials 
upon which they can form an opinion, Prima facie his conveyance 
would pass only his own share, butif there beany question upon it 
the point must be decided in the Court below. Except so far as Khan 
Muhammad’s interest vested in Bugro, his estate is not bound by 
either decree. In any case the lands denoted by Survey No. 30in pata 
178, being excepted from the mortgages, are not redeemable in 
this suit. 


Their Lordships therefore substantially agree with the Appellate 
Judge as to his view of the facts of the case. But the Judge has made 
a decree for redemption of the whole estate, on the ground that “the 
mortgagees could not acquire the equity of redemption directly or 
indirectly by purchase at a Court sale except by a suit brought on 
the mortgage, on account taken and time specially allowed for 

redemption,” 
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Their Lordships cannot concur in this view, which they think is 
based on a misapplication of a sound principle ofequity. Their Lord- 
ships throw no doubt on the principle, which has been acted onin many 
casesin India, that a mortgagee cannot, by obtaininga money decree 
for the mortgage debt, and taking the equity of redemption in execu- 
tion, relieve himself of his obligations as mortgagee, or deprive the 
mortgagor of his right to redeem on accounts taken, and with the 
other safeguards usualin a suit on the mortgage. But in Waliram’s 
suit the parties agreed that the points in issue in the suit should be 
referred to arbitration,and the case was taken out of the hands of the 
Court. In suit No. 160 of 1878 the debt sued for was not the mort- 
gage debt. The creditors were difforent,and the debtors were different, 
and the debt does not appear from the plaint to have been secured 
by a mortgage. In any case the point taken by the Appellate 
Judge would not be & cause of nullity for want of jurisdiction, but 
a case of irregularity in procedure only. 


The result is that the respondents between them are entitled 
to redeem (1) the whole of the lands comprised in pata No. 174 
and (2) the wah and the lands comprised in the other four patas, 
except the original six-twenty-fourths share thereof of Nabibaksh, 
and the original $X +x share thereof of Bugro, and whatever sharo 
was conveyed tohim by Kadurbaksh by the deed dated the 4th June 
1878, and except the land denoted by survey No. 80 in pata 178. 
The account of what is due on the mortgages to tha appellants has 
already been taken and the Judge has rightly added the twosums of 
Rs. 325 and Rs. 300 paid by the purchasers on execution of the de- 
crees in the two suits No. 160 of 1878 and No. 872 of 1879. But the 
Judge hasnot allowed interest on these sums ou the ground that no 
money in fact passed. The debts however were discharged in whole 
or in part, and there seems to their Lordships to be no reason 
why interest should not be allowed on these sums also. 


Their Lordships therefore will humbly advise His Majesty that 
the decree of the Appellant Judge, dated the 2nd March 3900, be 
varied by (1) a declaration that the plaintiffs or some of them are 
entitled to redeem the above-mentioned shares in the wah and lands 
in suit ; (2) directions to ascertain (in case the parties differ as to it) 
what share in the property in suit passed by Kadurbaksh’s convey- 
ance of the 4th June 1878, and finally settle the shares which are 
redeemable and irredeemable,having regard to the foregoing declara- 
tion and the result of such inquiry (if any),and to apportion the sum 
of Rs.7,885-14-6 mentioned in the said decree with interest thereon 
(including the two sums of Rs. 325 and Rs. 300) at 9 per cent. per 


CIVIL. 


1904. 


TOSE 
Khiarajmal 
v. 
Daim. 


594 THE CALCUTTA LAW JOURNAL. [Vou. I. 


annum from the 2nd March 1900, and the amount of surplus of 
profits and mesne profits when ascertained in the shares in which 
the property in suit is ascertained to be redeemable and irredeem- 
able, and for otherwise carrying into effect the foregeing declara- 
tion, and that quoad ultra the said decree be affirmed and the suit 
be remitted to the Sadar Court of Sindh to proceed accordingly. 
No costs were given of the appeal to the Sadar Court and there 
will be no costs of this appeal. 


M. K. M. Decree varied. 


NAWAB AKBARI BEGUM AND OTHERS 


v. 


NAWAB NUZHAT-UD-DOWLA ABBAS HOSSEIN KHAN 
alias PEARA SAHEB. 


[On Appeal from the High Court at Caloutta.] 


Estoppel—Res judicata—Civil Procedure Code (Act XIV of 1882) Sec. 13 
~—Probate Proceedings—Mahomedan Lato—Will—Executor—Probats and 
4Adminisiration Act (Vof 1881) Secs. 4, 12, 59, 88, 90—Indian Succession Act 
(X of 1895). 


In order to determine whether the decision upon an issue in one oase 
operates as res judicata in a subsequent oase, it is necessary to look at the whole 
of the proceedings in the first suit; when therefore, the proceedings are not in 
evidence in the subsequent suit, there is not sufficient evidence to support an 
estoppel under Sec. 13 of the Civil] Procedure Oods. 


A, a Mahomedan lady executed a release in favour of B. She subsequently 
executed a will by which she confirmed the release. The will was challenged 
by the heirs of A, on the ground that it had baen obtained by undue influence 
but the objection failed and it was admitted to probate. The heirs then sued 
B to set aside the release on the ground that itwas not genuine and had been 
obtained by undue influence, and for consequential relief. The High Court 
held that the heirs were estopped from showing that the confirmatory clause 
in the will had been inserted by undue influence and that therefore the release 
must be treated as valid and operative, 


Quaére : whether the estoppel could be supported and whether to validate 
the confirmation of the release, it was not necessary to show, not only that 
the testatrix knew and intended what she purported to do by her will, but 
also knew what her actual rights were in respect to the release and knew it 


to be invalid and not binding upon her, a matter which did not and could not 
arise in the probate proceedings. 


A Mahomedan testator has not an unlimited power of disposition by his 
will; he can only deal with one-third of his property; the remaining two-thirds 
pass to his heirs whatever the terms of the will may be. The executor, there 


* Present—Lord Davey, Lord Robertson and Sir Arthur Wilson. 
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fore, when he has realised the estate, is a bare trustes for the heirs as to two- 
thirds and an active trustee as to one-third for the purposes of the will, and of 
these trusts,one is created by the Probate Act and the probate irrespective of 
the will, the other by the will established by the probate. When, therefore, 
there are two trusts for different sots of persons, of difforens properties and 
based upon different titles,a confirmation in the will of the antecedent release 
could not,in any event, confirm the title of B, in more than a third and the 
heirs would be entitled to the other two-thirds. In such a case, where the con- 
troversy is between the heirs, claiming adversely to the will and a person 
who claims a beneficial interest under the will, the provisions of the Probate 
Aot create no estoppel. 


History of the testamentary jurisdiction of the Courts in India examined. 

Before the Probate Act, a Hindu or Mahomedan executor took no title to 
property merely as such by virtue of the probate ; in the case of Mahomedan 
executors such a title was oreated for the first time by the Probate Act. 


Appeal by the Plaintiffs. 
Suit for establishment of title and for account. 
The material facts appear fully from the judgment. 


The decision of the High Court is reported in I. L. R. 31 
Cale. 186. 


The judgment of their Lordships was delivered by- 


Sir Arthur Wilson.—This is an appeal from a judgment and 
decree of the High Court in Calcutta dated the 6th August 1903, 
which reversed the previous judgment and decree of the Sub- 
ordinate Judge of the 44 Pergunnahs dated the 4th March 1901. 

The controversy betwean the parties relates to the estate of a 
Mahomedan lady knownas Khas Mahal, who was the principal widow 
of the late ex-King of Oudh, and who died on the 1st April 1894. 
About the facts which haye to be considered there is no longer any 
controversy. The respondent, shortly known as Peara Saheb, was 
a distant relation of the ex-Queen. About the year 1881 he entered 
her service, in which he continued to the date of her death. He 
acquired her confidence in the highest degree, anfl became the 
head of her household and the manager of all her affairs. While 
occupying that position he received from her by way of gifts a large 
amount of property, in fact, substantially, the whole of the property 
possessed by her which yielded any income. 


On the 12th November 1891 the lady executed a deed of release 
in the following terms :— 


“I, of my free willandaccord and withoutinducementand temp- 
tation exercised by any body, do declare that Nawab Peara Saheb, 
who is a near relation of mine, has pleased me with his good behavi- 


our and services;and(his services)have afforded me much relief. The 
75 
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gift of things which Ihave from time to time made to him from the 
time of his connection with the management of my affairs down 
to the present time, have been made out of my natural affection for 
him andin recognition of his good and loyal services ; and the cash 
and the things which I have given him have not been kept with 
him by way of deposit or trust or given as loan, and I and my 
heirs and representatives neither at present have, nor in future 
shall have, any right to get the same back or make demand for 
them. I further declare that the account of thecash and things and 
kind that up to the time of execution of thisdeed have been made 
over to him formy own personal use, is not to be rendered or 
made up by him, and that I have kept with myself alone accounts 
and tahbil of all kinds, and that I look after my jumma kharach 
(incomeand expenses) personally, and keep the account thereof with 
myself. The items which he has applied to his own uses, or which 
are with him, are those very items which I have out of 
my affection for him and in recognition of his services given him 
and allowed him to make use after due deliberation. IfI or after 
me my heirs and representatives prefer claim or demand against 
him in respect of the gifts and accounts, and tahbil and things and 
cash given, then it shall be considered null and void according to 
Shara (Mahomedan law), common usage and law. These words 
have therefore been written in the shape of a deed of release and 
acquittance and Safinama, and after the completion of the neces- 
sary formalities delivered to him, so that it may serve him the 
purposes of an authority.” 

Onthe 30th June 1893 the lady made her will, by which she 
appointed the Administrator-General of Bengal to be her executor 
if he should be willing to act, and if that officer should decline to 
act she appointed Peara Saheb. 

In paragraph 2 she said :— 

“Ihave from time to time made gifts of money and cash to 
the said Nawab Peara Saheb and on the 12th day of November 
1891 I executed a Safinama in his favour which has been duly 
registered. Ihave also by a deed of trust dated the 15th day of 
February 1893 duly registered, dedicated certain property therein 
described for religious and charitable purposes. I confirm these 
transactions.” 

The respondent's influence over the lady continued unabated 
down to her death, and there is no evidence that any time during 
the course of her dealings with him she had the advantage of any 
separate and independent advice. From the evidence in this case 
he appears to have taken a prominent part in arranging the 
provisions of the will, and to_have given instructions to the 
attorney who drafted it. 


Vor. I.] HIGH COURT. 597 


When the lady died she left surviving her as sole heirs (accord- 
ing to the Shiah law by which the family was governed) two 
grandchildren. Their title as heirs was denied by the lady herself 
in her will, and after her death was persistently contested by 
those who were interested in denying that title. Their right of 
inheritance has, however, been finally established. 


Soon after the death of the testator, the Administrator-General, 
having been put in motion by Peara Saheb, and acting under an 
indemnity from him, applied in the High Court for probate of the 
will. The grand-children as heirs entered a caveat. Their right to: 
appear as caveators was disputed, but was ultimately established. 


The proceedings with referencetothe probatethen went forward, 
and on the 2nd July 1900 the learned Judge who heard the case 
pronounced in favour of the will. The probate accordingly issue d 
dated the 80th August 1900. It further appears that there was an 
appeal against that decision, and that the appeal was dismissed. 


While the probate proceedings were pending, the present suit 
was instituted on the 26th March 1897 in the Court of the Subordi- 
nateJudge of the 24 Pergunnahs. The plaintiffs were the two grand- 
children of the testairix and another person to whom they had as- 
signed a portion of their interest. The first plaintiffis now repres- 
ented by the first group of appellants, and the other plaintiffs are ap- 
pellants. The defendants to the suit were Peara Saheb (respondent 
in this appeal) and the Administrator-General. The plaint stated 
the confidential relations which had existed between Pesara Saheb 
and the lady, and alleged that Peara Saheb had misused his position 
of confidence, and thereby become possessed of the bulk of her 
property; andthe material partof the prayer was to the effect that 
Peara Saheb should be compelled toaccountforthe property which 
had thus come into his hands, and should bedeclared tobe a trustee 
for the plaintiffs. The written statement of Peara Saheb denied the 
case alleged in the plaint. Issues were settled of which it is only 
necessary to notice, for the present purpose, the7th,8th, and 9th:— 

“7, Tg the deed of release relied upon by defendant No. 1 
genuine? Was the said defendant the confidential agent of or in 
a fiduciary relation to, the late Khas Mahal as alleged in the plaint? 
Is the release bad cn the ground of undue influence? Is it a fact 
that any of the properties in suit were obtained by undue influence 
or while defendant was in a fiduciary relation from Khas Mahal ? 
Does the release bar the present plaintiffs ? 


“8. Is defendant liable to render an account? If so, to what 
extent and in respect of what properties ? 
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Oivan, “9, What properties, if any, belonging to Khas Mahal deceased 
1905. were removed or received by defendant No. 1 or otherwise came into 
Nawab Akbari his possession either with or without her consent, and is he liable 
Begum to render an account in respect of the same or of any and, if so, 


H : f ; 
‘Nawab Nahat UA: for what portion thereof, and to restore any, if so, for what portion 


Dowla Abbas Hos- thereof ?” 
sein Khan alias 


Poara Saheb, The Subordinate Judge delivered his judgment on the 4th 
== March 1901. He held that Peara Saheb had occupied a position of 
confidence, and had obtained the property in question by the exer- 
cise of undue influence, and that the alleged release was not genuine 

and not binding. 


Before the time at which this judgment of the Subordinate 
Judge was delivered, the decision of the High Court, establishing the 
will, had been passed. It wasnecessary for him therefore to consider 
the effect of that decision upon the casebefore him. His view was 
that “the judgment of the High Court in the probate case con- 
clusively proves that the Administrator-General is the executor 
under the will of Khas Mahal. It does not conclusively prove that all 
statements in the will are true.” And he held that the statements 
relating to the transactions with Peara Saheb and the release to 
him were not true. In the result he made a decree in favour of 
the plaintiffs. 


On appeal to the High Oourt, that Court on the 6th August 
1903 held that the probate proceedings were conclusive of the 
questions arising in the present case. 


The learned Judges said :— 


“The will was strongly contested by the present plaintiffs 
Nos. 1 and 2, when probate was apptied for by the Administrator- 
General of Bengal, and the probate proceedings were pending during 
the trial of the present case in the Oourt below, judgment being 
delivered on the 2nd of July 1900, and probate issuing on the 80th 
of August in the same year. The decree now appealed against is 
dated the 4th of March 1901. The Administrator-General of 
Bengal applied for probate on the 14th of May 1894, and a caveat 
was entered by the plaintiffs Nos. 1 and 2 shortly afterwards. In 
the probate suit substantially the same issues were raised as in the 
present case. The caveators set upthat Khas Mahal was physically 
and mentally incapable of giving instructions for the will, or of- 
understanding the will, that she was unable to understand the 
nature of the dispositions contained in the will by reason of her 
feebleness of body and mind, and that the will was prepared and 
executed under the undue influence of the Defendant Peara. 
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“Mr. Justice Sale sitting on the Original Side of the High 
Court, held, however, that the caveators had absolutely failed to make 
out their case. He was satisfied that the lady did give instructions 
for her will, that she thoroughly understood its contents and executed 
it as a freeagent, and not under the influence orascendancy of Peara, 
and with full testamentary capacity, and probate was accordingly 
granted. The present plaintiffs Nos. 1 and 2 appealed against that 
decision, but the appeal was dismissed with costs. There was no 
further appeal from that decision. 


“We must take it, then, for the purpose of the present discussion, 
that thelady thoroughly understood the purpose and effect of her will 
und that it was her voluntary act, and that she wasof full testament- 
ary capacity to make the will and in that will she expressly confirms 
this release.” 


They therefore reversed the decision of the First Court, and 
dismissed the suit with costs. Against that decision of the High 
Court the present appeal has been brought. 


Inthecourse of the argument before their Lordships the questions 
for decision became greatly simplified. It was admitted on behalf of 
the respondent that, apart from the will, the release and the other 
transactions between Peara Saheb and the lady could not have been 
supported. It was not disputed, indeed it could hardly have been 
disputed, that, upon the evidence in the present case,and apart from 
the alleged effect of the probate and the proceedings which led up to 
it, the respondent could not have relied upon the confirmation of the 
earlier transactions contained in the will. The appeal was resisted 
solely upon the legal ground that the appellants are estopped by the 
probate, or by the proceedingg which led to the issue of the probate, 
from denying thevalidity of theconfirmation which the will purports 
to contain of the transactions between Peara Saheb and the testatrix 
during her lifetime, and particularly of the release alleged to have 
been executed by her. The correctness of that contention is what 
their Lordships have to consider. 


The estoppel was rested upon two distinct grounds which must 
be considered separately. First, it was said that the matters nowin 
question were res judicata under Section 13 of the Civil Procedure 
_ Code; and, if their Lordshipsrightly understand the case, that is the 
ground upon which the learned Judges in the High Court disposed of 
the case. Section 18 enacts that “no Court shall try any suit or issue 
in which the matter directly and substantially in issue has been direct- 
ly andsubstantially in issue in a formersuit between thesame parties, 
or between parties under whom they orany ofthem claim, litigating 
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under the same title . . . . and has been heard and finally 
decided by such Court.” 

It was contended that the probate proceedings were opposed as 
caveators by the first and second original plaintiffs, of whom the 
second is now an appellant, while the first is represented by the 
first groupofappellants, and thethird plaintiff-appellant claims under 
the other; that in those proceedings, the questions were at issue 
whether the will had been executed under undue influence, whether 
that will represented in its entirety the free and independent inten- 
tion of the testatrix, and therefore whether the confirmation which 
it purports to contain of the previous gifts and release was a valid 
testamentary disposition. 

Several objections have been raised to the estoppel so set up. 

First,such an estoppel can only arise from adecision in a former 
suit between thesame parties, anditis contended that in the present 
instance this conditionisnot fulfilled. Theformer proceedings were 
between the Administrator-General, who propounded the will, and 
the present appellants or those whom they represent, though it is 
true that the Administrator-General was set in motion by the 
present respondent and acted under his indemnity. For reasons 
which will be stated, their Lordships think it unnecessary to 
consider this point. | 

Secondly, to give rise to an estoppel not only must the former 
suit have been between the same parties as the latter, it must also 
have raised the same issues. It was argued for the appellants that 
assuming the issues raised in the probate proceedings to have been 
precisely what the High Court in the present case understood them 
to have been, the issuesin the present case were not the same, be- 
cause in the present case, in order to ‘validate the confirmation 
by the will of the release and other transactions, it was necessary 
to show, notonly that the testatrix knew and intended what she 
purported to do by her will, but also knew what her actual rights 
were in respect to that release and those transactions, and knew 
them to ke invalid and not binding upon her, a matter which it was 
said did not and could not arise in the probate proceedings. This 
seems to present a serious difficulty in the way of the respondent. 

But their Lordships think that the contention of the respondent , 
under section 13 fails upon another and a simpler ground. The 
respondent is relying upon a bare legal difficulty to resist a case to 
which there is no substantial answer on the merits. He says that 
the questions now in issue were formerly in issue in the probate pro- 
ceedings. How can their Lordships tell that ? Those proceedings 
are not in evidence, as they ought to have been in order to support 
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such a case. There is a petition for probate and the probate itself. 
There is mention of a caveat,andof an affidavit in support of it. 
There are two judgments delivered at different stagos, and there is 
mention of a decision on appeal. One of the judgments of the 
learned Judge shows clearly enough what he understood to be the 
questions for decision, but that is not enough. Their Lordships can- 
not give effect to the estoppel contended for unless they can say for 
themselves that the matters now in issue werein issue inthe probate 
proceedings. Whether any issues were settled in those proceedings, 
or the pointsin dispute were otherwise formulated, does not appear, 
nor do the terms of any decrees or orders made therein. Their 
Lordships therefore think that the alleged estoppel under section 13 
fails, because in theabsence of the probate proceedings there is no 
sufficient evidence to support it. 

The second ground of estoppel rests not upon the probate pro- 
ceedings, or any issues raised and decided in the course ofthem, but 
upon the effect of the probate itself. This gives rise to a question of 
some general importance, and for the purpose of determining it, it 
seers to makeno difference whether probate has been obtained in 
common from and ex parte or after opposition. 

The question thus arising seems to depend upon the terms of the 
Probate and Administration Act (V of 1881). Section 4 of that 
Act says that‘ the executor or administrator, as the case may be, 
of a deceased person is his legal representative for all purposes, and 
allthe property of the deceased person vests in him as such.” 

Section 88 gives to the executor or administrator power to suein 
respect of causes of action that survive the deceased and torecover 
debts, Section 90 gives an executoror administrator large, but not 
unlimited, powers of disposition. Section 12says that probate when 
granted establishes the will from the death of the testator, and 
section 59 says that— 

“Probate or letters of administration shall have effect over all 
the property, moveable or immoveable, of the decdased . . . and 
shall be conclusive as to the representative titleagainst all debtors of 
the deceased,and all persons holding property which belongs to him, 
and shall afford full indemnity to all debtors paying their debts, and 
all persons delivering up such property to the person to whom such 
probate or letters of administration shall havebeen granted.” 

The title thus conferred upon every executor who has obtained 
probate, is obviously convenient as tending to facilitate the adminis- 
tration of the estate of the deceased, and the adjustment of the 
rights of all parties connected with it. But in the case of every 
Mahomedan will, it establishes a somewhat peculiar state of things. 
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A Mahomedan testator has not an unlimited power of disposi- 
tion by will; he can only deal with one-third of his property, the 
remaining two-thirds pass to his heirs whatever the terms of the will 
may be. Thus the executor, when he has realised the estate, isa bare 
trustee for the heirs as to two-thirds, and an active trustee as to one- 
third for the purposes of the will; and of these trusts, one is created 
bythe Actand the probate, irrespective of the will, the other, by the 
will, established by theprobate. There are thus two trustsfor differ- 
ent sets of persons, of different properties, and based upon different 
titles. And this state of things does not arise from any accidental 
conflict of laws, such as gave rise to a somewhat similar complica- 
tion in the caseof Concha v. Concha, 11 A.C. 541, but by the deliber- 
ate action of the legislature. In giving offect to a system of so pecu- 
liar a nature as that described, their Lordships think it necessary 
to proceed with great caution. 


The Actin questionapplies only to personsto whom the Indian 
Succession Act (X of 1865) did not extend, that is to say Hindoos, 
Mahomedans, and Buddhists. And though the sections relating to 
probate in the Probate and Administration Aot are substantially 
taken from the corresponding sectionsin the Succession Act, it must 
be observed that the last-mentioned Act, whileto a large extent em- 
bodying the rules of the English law, yetdeparted in many particul- 
ars from those rules, and was notonly made applicable to persons of 
European descent, or those to whom the system derived from the 
Ecclesiastical Courts might naturally be applied, but was made the 
law for all persons in British India other than Hindoos, Mahome- 
dans and Buddhists, including for instance, the Parsees who form 
so important a part of the community insome districts of India, 


Testamentary jurisdiction was first given.to the Supreme Courts 
by their original charters, (1) that in Bengal dated in1774 being the 
first. And it was then given as abranch of ecclesiastical jurisdiction, 
and was to be administered according to the ecclesiastical law as in 
force in the Diocese of London. In the course of the series of events 
by which the British territories in India grew from a group of trading 
settlements into an empire, various branches of jurisdiction which 
sprang originallyfrom an ecclesiastical origin, have come to beapplied 
by a number of legislative acts to new territories and new classesof 
persons, and administered by new tribunals. And in the progress of 
this development ecclesiastical origin of such jurisdiction has been 
completely discarded, and the legislature has gradually evolved an 


(1) Printed in 2 Morley’s Digest, p. 549. 
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independent system of its own, largely suggested, no doubt, by 
English law, but also differing much from that law, and purport- 
ing to be a self-contained system. Even in the case of the High 
Courts, the successors of the Supreme Courts (which alone pos- 
sessed ecclesiastical jurisdiction) the testamentary jurisdiction 
which the charters purport to confer upon them is not given as 
a branch of ecclesiastical jurisdiction, and is not made dependent 
upon the law administered by English Courts. 


From an early date the Supreme Courts granted probates of 
Hindoo and Mahomedan wills. (1) The practice varied greatly 
from time to time, and it was never perhaps very satisfactorily 
determined upon what basis the jurisdiction rested. It was, how- 
ever, established that such probates might issue. But the Sup- 
reme Courts never applied the English rule as to the necessity for 
probate to Hindoo or Mahomedan wills, nor did they attribute to 
such probates when granted, the English doctrines as to the oper- 
ation of probate. Under that system a Hindoo or Mahomedan 
executor took no title to property merely as such by virtue of the 
probate. In the case of Mahomedan executors such a title was 
created for the first time by the Probate and Administration Act. 


These considerations seem to their Lordships strong to show that 
the effect of probate of a Mahomedan will granted after the Probate 
and Administration Act must be that which is given by the terms of 
the Act itself, neither more norlegs. What, then, is the effect of the 
Act ? Section 4, supplemented by section 88, vests the whole property 
of the testator in the executor. Section 59 makes the probate con- 
clusive as to his representative title against debtors of the deceased 
and persons holding property of his, and gives a complete indemnity 
to those who pay debts or deliver up property to the executor holding 
the probate. Those enactments appear to their Lordships incapable 
of being applied so as to give to the probate in the present case the 
effect contended for. Theappellantsdo not, in thisactien, contest the 
title ofthe executor, though they show that, as to two-thirds of the 
estate, he is a mere trustee for thom. They are not debtors of the 
estate, nor possessed of property belonging to it. They are notin- 
terested underthe will, nor do they (necessarily) contest the validity 
ofthe willas a beneficial disposition to the legatees, and other per- 
sons claiming under it, ofthat part of the property of the testatrix 
which she could dispose of by will. Buttheysay thatthey are entitled 
to two-third parts of all the property of the testatrix which was nob 


(1) See Bebee Muttra’s case, Morton, 75, also reported in Olarke’s Rules 
and Orders, p. 119. 
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Crv. effectually disposed of by her in ber lifetime. Itis now admitted 
1905. that the release was ineffectual for that purpose, and, if so, the 
Nawab Akbari money and other property in the hands of Peara Saheb was in 
Begum the disposition of the testatrix at the time of her death. As she 


Nawab Nughat-Ud- could not dispose of more than one-third part of it by her will, 
Dowla‘Abbas Hos- the confirmation of the release could not confirm Pesara Saheb’s 
asig Khan arias title in more than that one-third, and the appellants are entitled to 
— the other two-thirds. The controversy is between the heirs 
claiming adversely to the will, and a person who claims a bene- 
ficial interest under the will, and the provisions of the Aot which 
have been cited seem to their Lordships to create no estoppel in 
such a case. They are, therefore, unable toconcur with the learned 
Judges of the High Court in thinking that the suit ought to bo 

dismissed. 

It remains to consider what the decree ought to be. 

The plaint, after alleging the position of the respondent with 
reference to the lady, went on to staté that he had obtained from 
her jewellery, money, and other property. But the latter state- 
ment was naturally made only in general terms. 

The written statement admitted the receipt of jewellery which 
realised Rs. 80,000 or thereabouts, and of sums of money, the 
amount of which was not given, but said to have been invested in 
“Government of Francepromissory notes.” Theninth ofthe issues 
settled for trial raised the question of how much the respondent had 
received and ought to account for. At the trial these questions of 
amount were fully gone into,and the respondent,who was examined, 
had every opportunity to show what he had received, and what he 
had done with it, and to prove, ifit were possible, any credits which 
ought to havebeen allowed to him on tlre other side ofthe account. 
He could give no satisfactory account of what he had done with 
the moneys received by him, or of the transactions between him 
and the testatrix, nor did he assert that any credits should be 
given to him, €o that atthe trial the account was taken, as far as 
it was possible totake it, and it was shown that no further account 
could be obtained: The*Subordinate J udge held that it would be 
idle to direct any further account to be taken, and gave a decree 
against the respondent for the amounts of which he admitted the 
receipt, with interest. 

In the courseof the argument before their Lordships the learned 
Counsel for the appellants admitted that his clients wereinterested 
in the estate to the extent of two-thirds only, and intimated, that 
they would be content with a decree upon this footing. 

Their Lordshipsaresatisfied that noinjustice can have beon done 
by the Subordinate Judge by reason of the principle upon which he 


SS 
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proceeded in framing his decree, but they think, for the reason 
just stated, that the present appellants can claim only two-thirds 
of the amount awarded by the first Court. 


Their Lordships will humbly advise His Majesty that the 
decree of the High Court should be set aside with costs, and the 
decree of the Subordinate Judge affirmed, with the modification 
that the amount awarded to the appellants be reduced by one- 
third, and that any alteration whichthis may entail inthe amount 
of costs ordered be made. 


The respondent will pay the costs of this appeal. 
M. K. M. appeal allowed. 


ORIGINAL CIVIL. 


Before ir. Justice Sale. 


PROFULLA CHUNDER MULLICK 
Vv. 
JOGENDRA NATH SREEMANY.* 

Hindu Law— Will, construction of —Gift to sons— Limitation restraining 
enjoyment—Specific trusts, religious and charitable—Gift to idols not in exist- 
ance—Perpetuities, 1ule as to—Scheme for carrying out trusts—Moveable pro- 
perties necessary for the service of Thacoors, meaning of. 

Where a testator makes an absolute gift to his son which is to be given 
effect to at a later period and there is no disposition over of the intermediate 
interest, such limitation is bad in law. 

Lloyd v. Wabb (1) rafered to. 

Where, however, a testator, as in this case, directs that the intermediate 
interest is not to go to his sons but is to be dealt with by the trustees in carry- 
ing out certain specific trusts, and itis clear that he intended that the sole 
interest of the sons in the specific properties for some definite time after 
his death is to be confined tog monthly allowance payable to each, 


Held: that the gift to the son8 during the period required for carrying out 
the specific trusts was only a limited one which was to become an absolute 
gift of the entire interest on the expiration of the said period. 

Lloyd v. Webb (1) distinguishd. 

Where s testator has not made specific gifts to particular idols but has 
expressed a desire to dedicate certain of his properties to specific trusts which 
his executors and trustees aro to carry out in the manner indichted by the 
will, there is nothing in the principles of Hindu Law to prevent effect being 
given to the purposes and intoution of the tostator in the manner proposed by 
him, 

Held: tbutin order to constitute a valid endowment all that is necessary 
is to sot apart specific property for specific purposes, and where these are 
olearly religious aud charitable in their nature the trust is not in valid merely 
because it transgresses against the rule which forbids the oreation of a 
perpetuity. 

* Original Suit No. 820 of 1904. 
(1), (1896) I. L. R. 24 Cale. 44. 
81 
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Civil, The Court will only frame a scheme whero tho testator having expressed 
= his clear intention to create a trust has failed to indicate the means by which 
1905; the trust is to be carried out. 
Profulla Chunder ‘Moveable proporties and articles necessary for the Thacoors, for the 
Munigk service of the Thacoor’’ mean articles which are suitable for the purposes of 
Jogendra Nath - worship of the Thacoor and not monies in the hands of the executors or other 
Breeman y artioles which are inappropriate for the worship of the Thacoor. 


Suit for construction of a Will, for administration and 
partition. 

One Prosad Das Mullick died possessed of considerable properties on the 
26th August 1903, leaving bim surviving his widow Sreemutty Sasimukhi 
Dassi, his mother Sreemutty ` Lukimony Dassi, three sons, vis, the plaintiff 
and the defendants Probodh Ohunder Mullick and Pratul Ohunder Mullick 
(a minor) and six married daughters. Prosad Das left a will and a codicil 
dated 8th February and 29th July 1908 respeotively, whereby he appointed his 
widow, one Jogendra Nath Sreemany, & pleader of the small Cause Court, his 
son, the defendant ProbodhChunder Mullick and his son-in-law Matilal Kundu 
executrix and executors. By the codicil the testator made alight modifications 
as to the provisions of the will and added the last two persons as executors. 
The exeoutrix and executor on the 4th January 1904 proved the will and codicil 

aa in common form in this Court and obtained probate thereof and took upon 
themselves the administration of the estate. ! 


The provisions of the will material to this report are as follows :— 


“2, I give, devise and bequeath the house and premises No. 312, Har- 
rison Road, Oalcutta, to myson Profulla Chunder Mullick absolutely, but 
subject tothe limitation and provisions hereinafter mentioned as to the 
disposal of the income thereof for 18 years after my death.” 


Similar provisions for the other two sons in clauses 3 and 4. 


“9, also will and direct that notwithstanding the bequest herein made 
to my three sons of the properties hereinbefore mentioned, my executors and 
trustees shall enter into and, during the peyiod of 18 years from my death, 
remain in the possession or receipt of the rents and profits of the said messu- 
ages and premises and manage the same with power to letthe same for any 
term of years not exceeding 18 (thirteen) yearsin possession and shall apply 
the whole or such part as they shall think fit of the said rents and profits in 
keeping the said premises in proper repairs and in paying the rates and taxes 
and other dues and outgoings and outof the surplus pay monthly and overy 
month the*following sums viz., tho sum of Rs. 100 (Rupees one hundred), to 
my son Profulla Chunder Mullick, the sum of Rs, 100 (Rupees one hundred) 
to my son Subodh Chunder Malick, the sum of Rs. 100 (Rupees one hundred) 
to my son Protool Chunder Mullick and also to make other payments for 
carrying out the directions hereinafter contained for the purpose of improving 
the properties which are hereinafter designated by me as trust properties. 


io. I also will and dircct that notwithstanding the said bequest of im- 
moveable properties to my said three sons they, my said sons shall not during 
the period of 13 (thirteen) years from my death have any right to claim from 
my executors and trustees any portion of the rents, profits, aud income of the 
properties as devised to them respectively ss aforesaid, save and except the 
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said monthly payments of Re. 100 (Rupees one hundred) directed to be paid 
to each of them as aforesaid. 


11. I devise and dedicate the following properties vis., the land and pre- 
mises No, 11-1, Ramkristo Das’s Lane, the land and premises No. 29-9, 
Muddun Mitter’s Lane and ad * + $ the house and premises 
Nos. 183-1, Cornwallis street, Nos. 32 and 82-1, Madhu Roy’s Lane (which is 
my dwelling house), my seven annas and four pies share in the house and 
premises Nos. 16,19, 20,21 and 22, Khangraputty Street, all in the town of 
Oaloutta and two several houses at Sikrole in Benares and one garden house 
at Konnagore in the District of Hooghly (whichare hereinafter called the 
trust properties) to the following religious and charitable trusts herein mention- 
ed. I direct that may executors and trustees shall receive the rents of the said 
premises and pay thereout the rents, taxes and ‘other dues payable in respect 
thereof and keep the same in proper repairs and in the next place apply and 
- expend the residue of such rents or so much thereof as shall or may be neces- 
sary in that bebalf in and towards the support, maintenance and performance 
of the following sebah or worship and religious rites and ceremonies and 
charitable acts, that is to say,my said executors and trustees shall perform or 
cause to be performed yearly and every year for ever in my family dwelling 
house Nos, 82 and 82-1, Madhu Roy’s Lane, Doorga Poojah and shall spend 
Rs. 750 (Rupees seven hundred and fifty) each year for such Doorga Poojah. 
Talso direct that my executors and trustees shall perform or cause to be 
performed yearly, and every year for ever Annopoorna Poojah in my house at 
Sikrole and at Koonagore, alternately, that is in every alternate years and 
shall spend Rs. 250 (Rupees two hundred and fifty) each year for such 
Annapoorna Poojah and I direct that out of the said total sum of Rs. 250 
so to be spent, Rs, 150 (Rupees one hundred and fifty) shall be spent in feeding 
the poor during such Poojah and the balance, Rs. 100 (Rupees one hundred) 
shall be spent for the other expeoses for the said Poojah. My said executors 
and trustees shall cause to be performed each year the annual Sradh ceremony 
of my father Chooni Lal Mullick deceased at the total cost of Rs.100 (Rupees 
one hundred) per year. Ialsodirect that they shall cause to be performed 
the firat or Adya Sradh of my mother Sreemutty Lukhymonee Dassee after 
her death at the total cost of Rs. 8,000 (Rupees three thousand) and they shall 
also cause to be performed °eagh year annual Sradh ceremony of my said 
mother Sreemutty Lukhymonee Dassee after her death at the total cost of 
Rs. 100 (Rupees one bundred) per year. I hereby direct that the said Sradh 
ceremony of my father avd mother shall be performed at ithe premises 
Nos. 82 and 32-1, Madhu Roy’s Lane. Ialso direct my said excontors and 
trustees shall cause to be performed the Poojah or worship of my ancestral 
Thacoor deity Sita Ram which shall, during the pala or turn of worship to 
which I am entitled, be located in my said houseand premises Nos. $2 and 82-1, 
Madhu Roy's Lane and its daily and periodical worship shall be performed 
in the said premises and I direot that Re.2 (Rupees two, shall be spent daily 
for the worship of the said Thacoor Sita Ram. I also direot that my execu- 
torsand trustees shall also cause to be performed in the said house the griha 
(household) Lukhy Poojah seven times a year and shall spend Rs. 2 (Rupees 
two) each time for such Poojah. I also direct my executors and trustees shall 
apply the surplus or balance of the rents and profits of the said properties 
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in the following manner vis., they shall spend half of such balance for the 
education of helpless boys of my caste and for the maintenance of widows 
aod orphans of my caste and to assist the people of my caste who are in 
straitened circumstances towards the expenses of the marriage of their 
daughter and of the Sradh ceremonies of their father or mother and they 
shall spend the other half of the balance for the same or like purposes in 
respect to the Hindu boys, widows, orphans, people of other oaste, 


12. I hereby declare that I specifically dedicate the premises 
Nos. 32 and 82-1, Madhu Roy’s Lane toand forthe worships of Bita- 
ram Thacoor, the performanceof Doorgaand Lukhy Poojah and the 
performance of the Sradh ceremony of my father and mother. I also 
declare that I specifically dedicate the two houses at Sikrole and 
the houses at Konnagore to and for the worship or pooja of Debi 
Aunapoorna and I declare that my heirs shall have no beneficial 
interest in the said several premises or trust properties but my sons, 
as shebaits, performing the pooja or ceremonies, shall be at liberty 
to reside in the said premises and my wife, daughters and mother 
shall also be at liberty fo have access thereto and be present and 
live there for the purpose of the said poojah and ceremonies. I 
also declare that my: heirs shall have no beneficial interest in the 
trust properties, hereinbefore dedicated or appointed as aforesaid. 


13. * * * * * — Talso direct that all the move- 
nable properties and articles which I shall leave, my executors and 
trustees shall keep apart such of them asthey shall think necessary 
for the Thacoors, for the services of the Thacoors, and they shall 
after 13 (thirteen) years divide the remainder among my three 
sons in equal shares. 


16. I further declaveand direct that my sons shall act asshebaits 
for the performance of the poojah and, Suadh and charitable acts 
hereinbefore directed to be performed and I declare that my sons’ 
male issues and direct male descendants shall have power to act 
as such shebaits and that my sons’ adopted sons or grandsons by 
daughter shall never have power to act as shebsits,and I also direct 
that in case of failure of male issue and direct male descendants of 
my three “sons, shebaits should be appointed from the family of 
my nearest male sapinda and collateral relations, male members 
whereof shall only be authorised to act as such shebaits in the 
same was as in the case of my said direct male descendants. 


18. I further direct that after 13 (thirteen years) from my death 
my executors and trustees shall make over tomysons the properties 
which I devised to them respectively and under this my will, but in 
the meantime my sons shall only be entitled to the monthly sums of 
Rs. 100(Rupees one hundred) each as hereinbefore direated to be paid 
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to them, and my executors and trustees shall have in their discre- 
tion absolute disposal over the balance of the income of the said 
properties so devised to my said sons for the purpose of carrying out 
the direction hereinbefore contained for causing new buildings to 
be erected in the premises Nos. 188 and 183-1, Cornwallis Street 
and for otherwise improving the other trust properties and my soos 
shall not have any right to call upon them for payment of any sum 
or sums out of the said income except the said sum of Rs. 100 
(Rupees one hundred) per month during the said period of 18 
(thirteen) years. In witness whereof I have hereunto set my hand, 
this eighth day of February, onethousand nine hundred and three.” 

The plaintiff makes several charges against some of the execu- 
tors such as that of mismanagement and the like. He also raises 
several questions with regard.to the construction of the said will 
and codicil and, in particular, the following :— 

(a) that the restraint upon enjoyment for a period of 18 
years, provided for in clause 9, is bad in law and the 
sous take the property absolutely ; and, at all events, 
that the provisions therein contained with regard to 
the disposal of balance after certain payments and 
the provisions of clauses 10 and 18 of the will are 
bad in law ; 


(b) that the dedication of certain property in clause 11 
to religious and charitable trusts and in clause 12 to 
the worship of certain Thacoors, not being images in 
existence, are bad in law ; 

(c) that the provisions for residence centained in clause 
12 ave vague and cannot be given effect to; 

(d) that the provisien in clause 16 for the devolution of 
tbe shebaitship on the said three sons and their des- 
cendants in the main line cannot be given effect to: 
they constitute an estate in tail male which cannot 
be created by Hindu Law; z 

(e) that there is no disposition of the moveables proper- 
ties, monies and other thingsreferred to in clause 13 for 
a period of 13 years from the death of the testator. 

The plaintiff further contends that thereare other particulars in 
which the provisions of the will and codicil are vague and doubtful, 
He, therefore, seeks for the construction thereof and the ascertain- 
ment and declaration of the rights of allparties thereunder, for a de- 
claration that the limitation asaforementioned is badin law and that 
he and his brothersare entitled to present possession of the property 

without 
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i being affected by such limitation, for a further declaration that 

1905 the dedication aforesaid, at all events in its entirety is bad in 

Profulla Ohun ae law, fora declaration that with regard to such of the property so 

Mullick purported to be dedicated as aforesaid the testator be deemed to have 

Jogendra Nath died intestate and that the samejis divisible amongst his sons—for 
Breemany the usual enquiry, administration and other remedies. 


j Mr. B. Chakravarti (with him Messrs A. M. Dunne and B. K. 
Lahiri) appeared for the plaintiff and cited the following cases in 
support of his contention : 

Lloyd v. Webb (1), Nagendra Nandini Dassi v. Benoy Krishna 
Deb (2), Upendra Lal Boral v. Hem Chunder Boral (8), Rojomoyee 
Dassee v. Troyluckho Mohiney Dassee and others (4), Gnanasam- 
banda Pandara Sannadhi v. Velu Pandaram (5). 

Mr. Sinha (with him Mr. Garth) appeared for the defendants 
and relied on Bhuggobutty Prosonno Sen v. Gooroo Prosonno Sen 
and others (6). 

The judgment of the Court was as follows :— 

Sale J. —This is a suit for the construction of the will of the late 
Prosad Das Mullick, for administration, partition and for other re- 
liefs. The suit is brought by the plaintiff who is the eldest son 
of the deceased and the defendants are the executors of the will 
of the deceased and the youngest infant son of the deceased. The 
only facts which are necessary to be stated are that the testator 
died on the 26th August 1903 and made his will in February 1908 
and executed a codicil in July 1903. Probate was taken out of the 
will by the executors on the 4th January 1904 and the present 
suit was instituted on the 18th April 1904. The testator by his 
will appointed his wife Sreemati Sosheemukhee Dassee and one 
Jogendra Nath Sreemany his execytrix and executor and by the 
codicil he appointed Prabodh Chunder Mallick and his son-in-law 
Mutty Lall Coondoo executors of the will in addition to Soshee- 
mukhes Dasee and Jogendra Nath Sreemany. 

The plaintwf has instituted this suit alleging certain miscon- 
duct against the executors and specially against Jogendra Nath 
Sreemany and charging that in the application for Probate they 
suppressed the mention of certain property belonging to the test- 
ator and further that certain of tle properties had been under- 
valued for the purposes of the Probate and alleging that the entire 
; management of the estate had been 

(1) (1896) I. L. R. 24 Calo. 44 at 47. 

(2) (1902) 70. W. N. 121; 8. 0. I. L. R. 80 Gale, 621. 

(8) (1897) 20. W. N. 295: 8. O, I. L. R. 85 Calo. 405. 


_ (4) (1901) 6 O. W. N. 267, 269; 8. C. I. L. R. 29 Galo. 260. 
(5) (1899) L. R, 27 I. A. 69. (6) (1897) I. L, B, 25 Calc, 112, 126. 
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improperly left in the hands of the defendant Jogendra Nath Sree- Givir, 
many. The defendants other than the infant defendant have filed 1905. 
written statements in which they deny the various charges and al- Profulla Ghunder 
legeon the other hand thatthe plaintiff had improperly taken posses. . Malliok 

sion of a great number of articles belonging to the estate and had Jou aida Naih 
otherwise interfered with the management of theestate. Idonotthink Sreemany 
itis necessary to gointo the question of these charges. The parties have Sale J. 


not raised any issue or asked for any enquiry with reference thereto. — 


The questions with regard to the construction of the will are 
as follows :— 


The plaintiff contends that there was an absolute gift of 
certain properties to himself and his brothers and that certain 
restrictions on the gift restraining the enjoyment of the property 
by the sons are bad inlaw. The second question raised refers to 
the validity of certain endowments which the testator seeks to 
create by clauses 11 and 12 of his will. The third question is 
whether there is an intestacy with regard to the residue of the 
moveable property of the testator and there is a subsidiary question 
as to whether the appointment of shebaits is valid. 


First, as regards the gifts to the sons, the testator leaves to each 
of his sons specific properties in very much the same terms. I take 
asan illustration the gift to the plaintiff in the 2nd clause of the will. 
He says :—“ I give and bequeath the house and premises No. 212 
Harrison Road, Calcutta to my son Prafulla Chunder Mallick 
absolutely, but subject to the limitation and provisions hereinafter 
mentioned as to the disposal of the income thereof for 13 years after 
my death.” In the 9th clause of his will he directs as follows:— 


“Notwithstanding the bequest herein made to my three gons of 
the properties hereinbefore mentioned, my executors and trustees 
shall enter into, and during the period of 13 years from my death,: 
remain in possession or receipt of the rents and profits of the said 
messuages and premises and manage the same with power to let tho 
same for any torm of yoars not exceeding 13 (thirtoen)yoars if posses- 
sion and shall apply the wholo or such part as they shall think fit of 
the said rents and profits in keeping the said premises in proper 
repairs and in paying therates and taxes and other duesand outgoings 
and out of the surplus, pay monthly and every month the following 
sums viz., the sum of Rs. 100(Rupees one hundred) to my son Profulla 
Ohunder Mallick, the sum of Rs. 100(Rupees one hundred)to myson 
Probodh Chunder Mallick, the sum of Rs. 100(Rupees one hundred) 
to my son Protool Chunder Mallick and also to make other payments 
for carrying out the directions hereinafter contained for the purpose 
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oe of improving the properties which are hereinafter designated by meas 

1905 trust properties.” In the 18th clause of the will there is thés further 
Peedi uiie direction:— ‘that after 18 (thirteen) years from my death,my execu- 
Mullick tors and trustees shall make over to my sons the properties which I 
Jogio Pia Nath devised to them respectively and under this my will,but in the mean- 
Sreemany time my sons shall only be entitled to the monthly sums of Rs.100 
Sale J. (Rupees one hundred) each as hereinbefore directed tobe paid to them 


— and my executors and trustees shall have in their discretion abso- 
lute disposal over the balance of the income of the said properties 
so devised to my said sons for the purpose of carrying out the 
directions hereinbefore contained for causing new buildings to be 
erected on the premises Nos. 183 and 183/1 Cornwallis Street and 
for otherwise improving the other trust properties, and my sons shall 
not have any right to call upon them for payment ofanysum or sums 
out of the said income except the said sum of Rs. 100 (Rupees ono 
hundred) per month during the said period of 18 (thirteen) years.” 


Now the plaintiff contends that by this clause there isan absolute 
gift to him of the premises No. 212, Harrison Road,Calcuttaand that 
the direction regarding the dealing with the property during the 13 
years by the trusteesis in thenature of a restraint on the enjoyment 
by him ofthe property and that this restriction is bad inlaw andshould 
beset aside. In my opinion it is impossible to say that the testator 
intended to makean absolute gift of the entire present interestin the 
properties to his sons. This isnot a case likethatof Lloydv. Webb (1) 
where there was an absolute gift to the testator’s son which was to 
be given effect to ata later period butin which there was no disposition 
over of the intermediate interest. By the will in this casethetestator 
directs that the intermediate interest is not to go to the sons but isto 
be dealt with by thetrusteesin carryirfy out certain specific trusts and 
it is clear that he intended that the said interest of the sons in the 
specific properties for the13 years after his death was to be confined 
to the monthly allowance of Rs. 100 payable to each. That being so 
it seems to me that the gift to the sons during the period of 13 years 
was only a limited one which was to become an absolute gift of tho 
ontire interest on the expiration of the 18 years. The intormediato 
intorest was to bo dealt with by the trustees in carrying out the 
specific trusts of the will which tho testator oveated by the 11th and 
12th clauses of his will. In dealing therefore with the question us to 
whether or not there has been a valid gift of theintermediate interest 
in the 3 properties bequeathed to the sons, itis necessary to consider 
the general provisions contained in clauses ll-and 12 of the will. 


(1) (1896) L D. R, 24 Cale. 44. 
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Turning to the 11th clause of the will the testator first of all 
specifies certain properties which he directs the trustees to hold 
possession of and to receive the rentsand pay thereout the rates and 
taxes and other dues payable in respect thereof and keep the same in 
proper repair and in the next place to apply the residue of the rents 
orsomuch asshall be necessary in carrying out certain'religious rites 
and ceremonies and also certain charitable dispositions which the 
testator makes. It isnot necessary to describe in detail what are 
thereligious acts which the testator desires to be performed as they 
are all specially set out in the 11th clause of the will and then the 
testator proceeds to direct as follows :—“ I also direct my executors 
and trustees to apply the surplus or balance of the rents and profits 
of the said trust properties in the following manner, viz., they shall 
spend half of such balance for the education of helpless boys of my 
caste and for the maintenance of widows and orphans of my caste 
and to assist the people of my caste who are in straitened circum- 
stances towards the expenses of the marriage of their daughters and 
of thesradh ceremonies of their father or mother and they shall spend 
the other half of the balance for the same or like purposes in re- 
spect tothe Hindu boys, widows, ororphans, people of other castes.” 
There is a further provision in clause 12 of the will for the perform- 
ance of certain acts of religious worship. He specially dedicates 
certain properties for the worship of Sitaram Thacoor, the perform- 
ance of Doorga and Luckhy poojahs and the sradh ceremony of his 
father and mother and he also specially dedicates two houses for 
the worship or poojah of Debee Annopurna and goes on to say 
“and I declare that my heirs shall have no beneficial interest in 
the said several premises or trust properties but my sons as 
shebaits performing the,poojahs or ceremonies shall be at liber- 
ty to reside in the said premises and my wife, daughters and 
mother shall also be at liberty to have access thereto and be 
present and live there for the purpose of the said poojah and 
ceremonies. I also declare that my heirs shall haye no beneficial 
interest in the trust properties hereinbefore dedicated or appoint- 
ed as aforesaid.” ° 

Now it is clear from these provisions that the testator has com- 
pletely set apart specific properties for certain purposes and has de- 
scribed in great detail in whatmanner the incomeof these properties 
‘is to be employed. The question arises whether these trusts arein- 
valid by reasons of thefact that there isno express gift to any speci- 
ficidols. Itis further contended that as regards certain of the proper- 
ties, the gift,if any, is to idols which are non-existent. It is evident 
that the testator has not made specific gifts to particular idols but 
what he desires to do was to dedicate certain of his properties to 
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executors and trustees were to carry out in the manner indicated by 
the will and so far asthe particular trusts are concerned, I am unable 
to seo anything in the principles of Hindu Law to prevent effect be- 
ing given tothe purposes and intention of the testator in the manner 
he proposed. In order toconstitute a valid endowment all that is ne- 
cessary is to set apart specific property for specific purposes and where 
these purposes are, as in the will, clearly religious and charitable in 
their nature, the trustis not invalid merely because it transgresses 
against the rule which forbids the creation of a perpetuity (Mayne’s 
Hindu Law, 4th ed. para. 895; 6th edition p. 565.) I think therefore 
that the whole of the trusts mentioned in clauses 11 and 12 of the 
will are valid trusts and such as ought to be carried out. 


Though the object of the suit is to have it declared that these 
trusts are invalid, the plaintiff asksthatin the event of the trusts or 
any of them being declared to be valid, a scheme should be framed 
bythe Court to carry out such offthe trusts as are declared tobe valid. 
I do not think that the circumstances in the case are such that the 
Courtis called upon to framea scheme. A schemeis necessary where 
a testator, having expressed his clear intention to create a trust, has 
failed to indicate the means by which the trust is to be carried out. 
In the present case the testator by his will has very fully andclearly 
indicated the methods and means by which the trusts which he has 
created are to be carried out. There is at present therefore no neces- 
sity for the Court to be called upon to frame a scheme. 


The next question I propose to deal with is the appointment of 
shebaits. That matter is dealt with by the 16thclause of the will and 
it has been contended thatthe declaration of the testator as regards 
what shall take place on certain events happening cannot be given 
effect to. That is a question that does nôt nowarise. [tis a purely 
hypothetical question which may never arise fordetermination. The 
plaintiff's right to act as shebait has not, as I understand, been 
denied and any other question regarding the nature or devolution 
of the appointment can only be dealt when the particular circum- 
stances of the case require it to be considered. I propose therefore to 
say nothing further as regards the appointment of shebaits, 

Then as regards the residue of the moveable property. The 
testator after making specific gifts in favour of various members 
of his family and after dealing with the two shops belonging to 
his estate proceeds as follows :—“ I also direct that all the move- 


‘able properties and articles which Ishall leave, my executors 


and trustees shall keep apart such of them as they shall think 
necessary for the Thacoors, for the service of the Thacoors, 
and they shall after 18 years divide the remainder among 
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my thres sons in equal shares.” This is the last clause of the 13th 
para. ofthe will. Tam inclined to think that this clause only applies 
to those articles which are suitable for the purposes of worship of 
the Thacoor and that it was not intended to refer to monies in the 
hands of the executors or toother articles which were inappropriate 
for the worship of the Thacoor. But there is a difficulty in consi- 
dering the question as to whether the testator has disposed of the 
residue of his estate because when the suit was filed the executors 
had not filed their accounts and the time to do so had not then 
expired. All that I am disposed to do is to indicate for.the guidance 
of the executors that if after the due administration of the estate 
there should be any balance in their hands itshould be dealt with as 
in the case of anintestacy and it should be dividedamongstthe sons 
of the testator as his heirs. 


I think it is unnecessary to say anything as regards the resi- 
dence of the parties. That question does not properly arise at the 
present moment and the only remaining matter is whether there 
should be a decree for administration or for an account of the 
estate. Now it seems to me that at present there are strictly speak- 
ing no charges of waste or mismanagement against the execu- 
tors and the charges that have been made are such as are capable 
of explanation and which the executors have explained in their 
written statement. No issue is sought to be raised as regards these 
charges, and until the accounts of the executors are filed, it is un- 
necessary to consider whether the estate should be burdened with 
a, decree for administration or for accounts. 


I think the decree should be limited to one making the neces- 
sary declarations as regards the questions I have dealt with and 
also as regards the rights ‘of ¢he parties so far as they are involv- 
ed in these questions and that all other questions in the suit 
should stand over with liberty to the parties to apply if necessary, 
and as regards tlre questions of costs, I think that though the 
case ig somewhat near the line, yet under all the circumstances, I 
ought to allow the plaintiff to have his costs up to and including 
this hearing out of the estate as between party and party. The 
defendants will be entitled to their costs out of the estate as 


between attorney and client. Costs of the suit to be taxed in 
column No. 2. 


Babu Sasi Sekhar Banerjee—Attorney for the Plaintiffs. 
Babu Nibaran Chandra Dutt—Attorney for the Defendants. 
P. K. S. Suit decreed in part. 
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CRIMINAL REVISION. 


Before Mr. Justice Rampini, Mr. Justice Henderson and 


í Ouman, Mr. Justice Geidt. 
1095; SRIKANTA NATH SHAHA AND OTHERS. 
March 8, 80 
ae Vv. 
May 5, 10. 


ee p72 KING EMPEROR.* 


Criminal Procedure Code (Act V of 1898), Secs. 107, 117 Cl. (4), 238-289, 
—Securily for keeping the peace—' Associated together,’ meaning of the words 
—Joint trial—Prejudice—Wrongful acts commtitted~Breach of the peace; 
likelihood of —Servants acting in the interests of their master—High Court— 


Per Rampini, J.— When two or more persons are associated together in 
the matter of extortion of kabullats at enhanced rates from the tenants of 
their master the zemindar, for his benefit, the terms of Sec. 117, Sub-Bes. (4) 
Or. P. Code fully justifies a joint enquiry of all those persons. 


When persons, in whatever capacity, commit wrongful acts which may 
probably occasion a breach of the peace or disturb the public tranquility, as 
thoy have done before, they are liable to be proceeded against under Seo. 107 
Cr. P. Code, and cannot escape liability by pleading or showing that they 
acted in obedience to the orders of their employer, 


Per Henderson, J.—When acts are done by two or more persons, not in 
their own interests butin the course and within the scope of their employ- 
ment, in the intereste of their master and uader theorders, oxpressor implied, 
of him or his agents, in such a case, ordinarily, their acts (i. e., of the ser- 
vants) would be primarily and properly attributable to the ordera given and 
not necessarily to any association together for the purpose of comimitting the 
acts 


If the servants of a zemiodar acting under orders of their master or out of 
zeal for their master’s interests or for any othe, reason join or associate them- 
salvos together for the purpose of committfhg acts of oppression upon tho 
raiyats, they will render themselves liable to punishment for any offonces 
which they commit and if they are shown to have habitually comimitted 
extortion so as to bring them within the terms of Seq, 110 Or, P, Oode, 
liable to give seqnrity for their good behaviour. E 

The words ‘' associated together '’ do not imply that the persons to whom 
they may be properly applied must have been acting in concert, but that persons 
associated together inthe matter of an enquiry under Seo. 107 Or. P. O. must 
be persons shown to have been soting together in the various matters charged 
against them as grounds for binding them over to keep the peace. 

Where there is no such association together s joint enquiry is improper, if 
not also illegal, and such an enquiry prejudices tho accused. 

Pran Krishna Saha v. Emperor (1) followed. 


* Criminal Revision No. 26 of 1¥05 against an order [of M. E. Ali, Esq., 
Deputy Magistrate, Pubna, dated the 24th November 1904. 


(1)(1903) S 0. W. N. 180. 
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The object of Beo. 107 Cr. P. O. is the prevention and not the punish- 
mont of offences. Where wrongful acts are committed, which if repeated, are 
likely to occasion a breach of the peace, the proper and appropriate procedure 
would be to institute regular trials for the offences which the acts constitute 
and not to take proceedings under Seo. 107, Or. P. Code; an order for 
security to keep the peace would very seriously prejudice them in their trials, 
should such trials be instituted. 


Hari Talang v. King Emperor (1) followed. 


Where an inquiry is found to have been defective or improper and a 
question srises whether a fresh enquiry should be directod it is ordinarily 
necessary to look to the evidence. 


Having regard to the information upon which the inquiry was started, it 
might very well be that a joint enquiry would at first be right and proper but 
if at a later stage it appeared that a joint enquiry might prejudice the persons 
concerned, it would be the duty of the Magistrate to stop the enquiry and 
institute separate enquiries. 


Where, however, in a proper case, the Magistrate had exercised the discre- 
tion vested in him, the High Court would not lightly interfere. But if it should 
come to theconclusion that the persons concerned had been prejudiced by 
the procedure adopted it should not hesitate to interfere asa Court ofRevision, 


Per Geidt, J.—The association which will give the Magistrate jurisdiction 
to deal in one proceeding with two or more persons must be alleged or implied 
in tho initiatory order. It is the acousation which must be looked to nscer- 
tain whether a joint trial is legal or not. Ifon the information received by 
the Magistrate, two or more persons are associated together in the wrongful 
acts which they are likely to commit and which may probably occasion a 
breach of the peace, he has jurisdiction to hold a jointenquiry in prcceedings 
under Sec. 107 and to make an order requiring the execution of a bond by all 
those whom he has reason to think to be associated together in the acts likely 
to be committed by them. Nor will his proceedings be vitiated even if it 
should appear in the course of the enquiry that one or more persons called on 
to shew cause, are not associated with thoso against whom thore is sufficient 
reason for making the order absolute. 


The phrase associated together applies to porsons acting in concort, whether 
the concert is due to mutual agreement amongst thomselyes or to obedience 
to the orders of a common master. 


Tho object of prbceedings under Sec. 107 Or. P. Code is not to punish 
persons for anything that they have done in the past but to brevent them from 
doing in the future something that may probably occasion a breach of the peace, 


Evidence as to acts committedin the past may be brought forward to 
show that while the conditions remain unchanged, similar acts may be com- 
mitted in the future. If those acts are wrongful and are likely to occasion a 
breach of the peace, the Magistrate’s jurisdiction to take security isin no 
way impaired by the ciroumstance that those acts are offences for which the 
offenders may be punished when they aro committed. 


Application by the accused. 
The facts of the case appear sufficiently from the Judgments. 


(1) (1900) T. L, R, 27. Calc. 781 ; 4 O: W. N. 581. 
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Upon a rule issued by the High Court, dated the 11th January 
1905, on the District Magistrate of Pabna to show cause why tho 
order of the Deputy Magistrate of Pabna directing the petitioners 
to be bound down under See. 107 Cr. P. Code in various sums 
with sureties to keep the peace for one year, should not be set 
aside on the ground that proceedings in the case of each of the 
petitioners should have been held separately, the case cameon for 
hearing before Henderson and Geidt JJ. onthe 8th March 1905. 
Their Lordships being unable to agree as to the order to be passed, 
the case was referred to Rampini,J. who heard iton theth May 1905. 


Mr. Jackson and Babu Dwarka Nath Mitter appoared in 
support of the Rule before Henderson and Geidt JJ. 


Babu Dwarka Nath Mitter appeared for the petitioners before 
Rampini J. `. 

The following judgments were delivered :— 

Henderson J.—In this case it appears that a complaint having 
been filed by one Kamal Pramanick and others on the 27th Septem- 
ber 1904, alleging that the petitioners and others were attempt- 
ing to take kabuliats from them at an enbanced rate and to realize 
many sorts of karchas from them and thereby making various 
sorts of zuduwm on them and that by these there is a likelihood of 
a breach of the peace, the petitioners after an enquiry by the 
Magistrate were, by a notice dated the 26th November setting 
forth the information above mentioned under Sec. 107Cr. P. Code, 
called upon to show cause why they should not be bound down 
in various sums with sureties to keep the peace for one year. ` 

In showing cause the petitioners were all dealt with in one 
enquiry as if they had been associatede together in the matter 
under enquiry and an order was eventually made requiring all of 
theim to enter into bondsin terms of the notice. , 

A Bench of this Court of which I was not a member issued a 
rule to show cause why the order should not be set aside on the 
ground that proceedings in the case of each of the petitioners 
should have been held separately. 

Section 117 (4) Or. P. C. provides that where two or more per- 
sons have been associated together in the matter under enquiry, 
they may be dealt with in the same or separate enquiries as the 
Magistrate shall think just. It is necessary therefore to consider 
whether the petitioners can be said tohave been associated together 
in the matter under enquiry. In the first place it is to be observed 
that the petitioners arc all the servants ofan influcntial Zemindar 
Prosanna Nath Chowdhury and it may be taken therefore that their 


Vou. I.] HIGH COURT. 619 


acts were done notin theirown interests but in the courseand within 
the scope of their employment, in the interest of their master and 
under the orders, express or implied, of him or his agents. Ordinarily 
in such a casethe acts of the servants would be primarily and I think 
properly attributable to the orders given and not necessarily to any 
association together for the purpose of committing the acts. In his 
judgment the Deputy Magistrate has not dealt with the question 
whether the petitioners were associated together but in the expla- 
nation submitted by him he has very rightly informed us that no 
objection was taken before him that there should have been separate 
enquiries instead of a joint enquiry. 


Inthat explanation he has supplemented his judgment and pointed 
out thatin his view the petitioners had a common object to oppress 
Kamal Pramanick and other tenants of their master, and that as 
all their acts were done for one purpose, ‘namely, for the benefit of 
their common master, they might besaid to be, “associated together 
in the matter under enquiry.” In theview which I take of the matter 
this explanation does not very much advance the case nor does it 
afford an entirely satisfactory answer to the question raised. 


It remains to be seen whether there is any thing in the grounds 
upon which the notice was issued under Seo. 107 Or. P. Code or in 
the findings in the judgment of the Deputy Magistrate to show that 
there were circumstances from which association together might be 
inferred. I have set out the grounds mentioned in the notice upon 
which the petitioners were called upon to answer, and I donotthink 
that these necessarily suggest that the petitioners were associated 
togetherin the matters put forward. On reference to the judgment 
itself it will be observed that the Deputy Magistrate has found, Kamal 


Pramanick and also Ishan and other ryots were brought (it is not: 


said by force) by the petitioners Jamir Biswas and Chand Khan to 
Parasdanga where the Zemindarlivesand that kabuliatsat enhanced 
rates were demanded from them hy the petitioners Kudiram and 
Srikanto and that they were confined for three days and it is stated 
that Kamal Pramanick in cross-examination had volunteered the 
statement that his nose and ears were pulled and he was made to 
sitonacertain place. Thereis a further finding that Kalu Pramanick 
and others were also taken by the petitioner Chand Khan to 
Parasdanga where, after a kabuliat at an enhanced rate had been 
demanded, they were confined for two days. 


There is a further finding, or to be moreaccurate, a statement by 
the Deputy Magistrate that the petitioner Mirjan went to the house 
of Ishan and threatened to beat him and demolish his huts. With 
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regard to the petitioner Tulshi Ram all that is said or found by the. 
Deputy Magistrate is that he had been sitting in the house ofa ryot 
named Subedal Huq, awaiting his return in order to take him to the 
landlord’s house, no reason being assigned by Court for his waiting 
there and none ought I think to be assumed against him. What 
I have set forth above is the sum total of what is stated or 
found in the judgment under consideration against the petitioners. 
It is not made clear whether Kamal Pramanick was confined 
at the same time as Ishan and those alleged to have been with 
him or at the same time as Kalu Pramanick and those alleged 
to have been with him. There is enough in the judgment to show 
that acts of oppression had been committed and a condition of 
things is disclosed which is extremely reprehensible but for which 
the Zemindar is, in my opinion, in the main responsible. 


At the most it amounts to this:—the petitioners Jamir Biswas 
and Chand Khan are found to have together brought (not by force), 
two sets of people and the petitioner Chand Khan by himself athird 
set to Parasdanga where on their refusal to give kabuliats these peo- 
ple were confined for periods of three and two days, while the peti- 
tioner Mirjan is found to have threatened Ishan. In thisconnection 
itis to be noted in justice to the Deputy Magistrate that in giving 
his reasons for the order requiring the petitioners to give security to 
keep the pease, in his judgment he made the following remarks: “the 
acts of oppression may be repeated if no restraint is put upon the 
accused, and such acts are likely to occasion a breach of the peace.” 
No doubt if the servants of a Zemindar acting under orders of their 
master or out of zeal for their master’s interests or for any other 
reason join or associate themselves together for the purpose of com- 
mitting acts of oppression upon the ryots, they will render themselves 
liable to punishment for any offences which they commit, and, it 
may be, if they are shown to have habitually committed extortion 
so as to bring them within the terms of Sec. 110 Qr. P. Code, liable 
to give security for their good behaviour. 


Having regard to the fact that the ryots were brought to the 
house of the Zemindars, it is to me obvious that the action of the 
petitioners was done with the knowledge or connivance of their 
master and I think it may reasonably and safely be inferred under 
his expressorders. This does notin my opinion show (it certainly does 
not necessarily show) that the petitioners acted in concert for the 
purpose of committing extortion, and I can see nothing in the judg- 
ment of the Deputy Magistrate from which such concert can be 
inferred. 


It does, however, show that on two occasions the petitioners 
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Jamir Biswas and Chand Khan were acting together in bringing 
ryots to Parasdanga, but that on the other occasions mentioned, 
the petitioners Chand Khan, Mirjan and Tulsi were each acting 
independently. 


The Deputy Magistrate does not, it is to be observed, state 
specifically by whom the ryots were confined. Had the petitioners 
been put upon their trial, Jamir Biswas and Chand Khan might 
properly have been tried together fortwo attempts to extort kabuliats 
and possibly for wrongfully confining ryots, and Kudi Ram ‘and 
Srikanto if they took part in the wrongful confinement might also 
have been tried with them. A separate trial would have been 
necessary with regard to third case of alleged wrongful confine- 
ment and in this Chand Khan and possibly Kudi Ram and 
Srikanto might have been tried with him. It would have been 
necessary to have tried Mirjan and Tulsi separately from each 
other and from the otbers, for the offences alleged against them. 


Tam not prepared to say that the words “ associated together” 
imply that the persons to whom they may be properly applied 
must have been acting in concert, but I am inclined to think that 
persons associated together in the matter of an enquiry under 
Sec. 107 must be persons shown to have been acting together in the 
various matters charged against them as grounds for binding 
them over to keep the peace. Here with regard to some of the 
mutters charged, some of the petitioners were undoubtedly acting 
together but not all of them. The only link that seems to connect 
them all is their joint service under one master whose orders they 
were carrying out. I am unable therefore to hold that the 
petitioners were associated together in the matter or rather the 
matters (for there are morematters than one) under enquiry. 


Assuming then that the petitioners were not associated together 
in the matter upder enquiry, was the joint enquiry under the 
circumstances proper or legal ? f 


In Prankrishna Saha v. Emperor (1), it was said thatthe main 
principles laid down by Secs. 233—289 Or. P. Code as applicable 
to criminal trial regarding joinder of charges and the joint trial of 
accused persons should be applied to enquiries under Chap. VIII of 
theCode andin that case it was held thatthere had been a misjoinder 
of the nature condemned by their Lordships of the Privy Council in 
Subrahmania Ayyar v. King Emperor (2), and such as could not 
be cured by Sec. 5387 Or. P. Code. In that case, which was a 


(1) (1908) 8 0. W.N. 180. (2) (1901) I. L. R. 25 Mad. 61; 5 O.W.N.866, 
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stronger case than this, anenquiry was held jointly under Sec.107 
Cr. P. Code against 29 persons of one party along with 10 persons 
of an opposite party. If, therefore, the reasoning in that case is 
to be adopted, then the joint enquiry into the case of all the peti- 
tioners in the present case was improper, if not also illegal, 
while Sec. 117 (4) pormits either a joint enquiry or separate enqui- 
ries where two or more persons have been associated together 
in the matter of the enquiry, it may be inferred that the intention 
of the Legislature was, though there is no express declaration 
to that offect,’that where there is no association together, 
there should be separate enquiries. But without going so far as 
to lay down that a joint enquiry in the circumstances disclosed 
before us was illegal, I think the Rule granted in this case may 
be dealé with from another point of view, namely, whether 
or not the petitioners have been prejudiced in consequence of there 
having been one joint enquiry instead of several separate enquiries, 
for that is the real ground upon which the Rule was granted. 

I have already referred to and set out with great detail the 
findings of fact arrived at by the Deputy Magistrate for the pur- 
pose of ascertaining whether there were circumstances which 
show that the petitioners had been associated together, but it is 
equally necessary to refer to these matters in order to ascertain 
whether the petitioners or any of them have been prejudiced by 
the mode of procedure adopted and also for another purpose 
which will be mentioned hereafter. 

In my opinion it is evident from what is found in the judgment 
of the Deputy Magistrate apart from what the evidence may be 
that the petitioner Tulsi could not possibly have been required to 
give socurity, had his case been enquiyed into separately. As 
already pointed out the only finding against him is that he was 
seen sitting in the house of a ryot waiting his return. It is added 
that his intention was to take the ryot to the Zemindar but that 
addition is apparently a mere inference as to what might or might 
not be in his mind. It is obvious therefore that circumstances 
brought ôut at the hearing adverse to the other petitioners have 
been used against him and to his prejudice. It further seems to 
me that the accumulation of evidence made possible by the fact 
that all the petitioners were dealt with in one enquiry must 
necessarily have prejudiced them also. I find therefore, that 
(1) the proper procedure has not been followed, that in fact the 
procedure has been irregular, if not illegal, and (2) that in 
consequence, the petitioners have been prejudiced and I would 
therefore make the Rule absolute and set aside the order directing 
them to give security. 

A very serious question, however, remains for consideration, 
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namely, whether under the circumstances, fresh enquiries should 
not beheld. With regard to the petitioner Tulsi, I consider that 
there is noground forany such enquiry as the matters found against 
him in the judgment of the Deputy Magistrate clearly donot justify 
his being bound down to keep the peace. In this connection 
also I have considered the findings of the Deputy Magistrate with 
regard to the petitioners. If in fact the petitioners Jamir, Chand 
Khan, Kudiram and Srikanto did wrongfully confine certain of 
the ryots and if the petitioner Mirjan did threaten Ishan as found 
by the Deputy Magistrate there is no reason why they should not 
-be tried for the offences which their acts constitute. As waspoint- 
ed out in Hari Talang v. King Emperor (1) an order for security 
to keep the peace would very seriously prejudice them in their trial 
should a prosecution be instituted against them. The object of 
Sec. 107 is the prevention and not the punishment of offences. 
Here although it may be that the order made will prevent future 
oppression, itis difficult to avoid the conclusion that proceedings 
have been taken under Sec. 107 when the more appropriate remedy 
for the evil was to institute regular trials. The Deputy Magistrate 
has found that the acts of all of the petitioners, if repeated, are 
likely to occasion a breach of the peace and that being so it would 
be impossible to say that an order, made, after the holding of pro- 
per enquiries, that the petitioners should execute bonds to keep 
the peace would be wrong. But having regard to all the circum- 
stances ofthe case I do not think the case is one in which fresh 
enquiries should be directed to be held. 

So far I have dealt with the case of the petitioner Tulsi as 
being different from that of the others, there being no finding of 
any acts by him likely to cause a breach of the peace. My learn- 
ed brother however has diiwn my attention to the fact that it 
appears from the evidence that he himself stated to a witness that 
he was waiting in the house of Subedal Huq to take him to the 
Gomastha as he'would not, give a kabuliat, where an enquiry is 
found to have been defective or improper and a question arises 
whether a fresh enquiry should be directed, it is ordinarily neces- 
sary tolook tothe evidence. In the present case, on the evidence 
being looked to, it is clear that his case is not really distinguish- 
able from that of the others. 

There is yet another point of view from which this case may be 
considered, the point of viewin which it is assumed that thepetitioners 
were associated together within the meaning of Sec. 117 (4) Or. P. 
Code. In that case the Deputy Magistrate had under the section a 
discretion todeal with the petitioners in thesame or separate enquiries 

(1) (1900) I. L. R. 27 Calo. 781; 4 0.W.N. 581, 
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CEA as he might think just. Tho Deputy Magistrate, however. did not 
1905. at any time during the enquiry apply his mind to the question 
Srikanta Nath whether under the circumstances appearing before him, the peti- 
Shaha tioners should have been dealt with in the same or separate en- 


King Bmperor. quiries. Having regard to the information upon which the enquiry 
— was started it might very well be thata joint enquiry would at 
Henderson J. first be right and proper but if at a later stage it appeared that a 
joint enquiry might prejudice the persons concerned, it would in 
my opinion be the duty of the Magistrate to stop the enquiry and 
institute separate enquiries. Where, however, in a proper case 
the Magistrate had exercised the discretion vested in him this 
Court would not lightly interfere. But if it should come to the 
conclusion that the persons concerned had been prejudiced by the 
procedure adopted it should not, I think, hesitate to interfere as a 
Court of Revision. As in the present case I have come to the 
conclusion that the petitioners have been prejudiced by the proce- 
dure adopted I would, even on the assumption that the petitioners 
had been associated together in the matter under enquiry, set aside 
the order made for security. 

I regret that my learned brother and I have not been able to 
agree 18 to the order which should be made in this case. It will be 
necessary therefore that the case should bereferred to a third judge. 

Geidt J.—The six petitioners are servants of an influential 
Zemindar, Prasanna Nath Choudhury. Several of his tenants 
complained that the petitioners and other servants of the Zemin- 
dar were illegally demanding kabuliats at enhanced rent and with 
the object of extorting them, were committing various acts of 
oppression on thecomplainants and other tenants. An enquiry was 
held by the Magistrate and on its termingtion a notice was issued 
on the petitioners calling on them to Show cause why they should 
not be ordered to execute bonds in various sumsto keep the peace. 
The reason for this order was in the notice stated to be that the 
petitioners "are attempting to take kabuliats from fhe complainants 
and others at an enhanced rate of rent and realize many sorts of 
kharchas ¢.e., (illegal imposts) from them and thereby making 
various sorts of zulums (oppression) on them and for these their 
actions, there is every likelihood of a breach of the peaceby the peti- 
tioners.” An enquiry was accordingly held and the petitioners were 
ordered to execute bonds to keep the peace. The present Rule 
was issued to show cause why this order should not be set aside 
on the ground that proceedings in the case of each of the 
petitioners should have been held separately. 

The rule as to joint enquiries in proceedings under Chapter VITI 
of the Code of Oriminal Procedure is contained in clause (4) of 
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Sec. 117 “where two or more persons have been associated together 
in the matter under enquiry, they may be dealt with in the same or 
separate enquiries as the Magistrateshall think just.” It is evident, 
I think from the nature of the case that the association which will 
give the Magistrate jurisdiction to deal in one proceeding with two 
or more persons must be alleged or implied in the initiatory order. 
In the case of trials for offences, the jurisdiction to try two or more 
persons jointly is vested in the Magistrate when they are accused 
of the same offences (section 239 Cr. P. Code). 


It is to the accusation to which we must look, when we have to 
ascertain whether a joint trial is legal or not. If A, B and C are 
accused of having committed a dacoity they may be jointly tried 
together andif Band Conly arefound to havecommitted that offence, 
their trial is not vitiated by the fact that A who onthe same trial 
is found “not guilty” was jointly tried with B and C. 


On the same principle in proceedings under Sec. 107 of the 
Code, if on the information received by the Magistrate, two or 
more persons are associated together in the wrongful acts which 
they arelikely tocommit and which may probably occasion a breach 
of the peace, he has jurisdiction to hold a joint enquiry in proceed- 
ings under Sec. 107 and to make an order requiring the execution 
of a bond by all those whom he has reason to think to be associated 
together in the acts likely to be committed by them. Nor will 
his proceedings be vitiated even if it should appear in the course of 
enquiry that one or more of the persons called on to show cause 
are not associated with those against whom there issufficient reason 
for making the order absolute. I proceed next to consider what 
is the meaning of the words ‘associated together.” Iam of opinion 
that the phrase applies to*persons acting in concert, whether that 
concert is due to mutual agreement among themselves, or to 
obedience to the orders ofa common master. Ifa band of soldiers 
in obedience to the order of their leader assaults a village and some 
of them knock down the walls while others set fire‘to the roofs or 
kill the inhabitants, I should say that the soldiers taking part in 
the assault might be properly said to be associated together in the 
destruction of the village. 

In the case before us the proceedings drawn up by the Magis- 
trate imply that on the information received by him the petitioners 
were acting in concert, the acts which they were committing and 
were likely to commit were acts having a common object namely 


the enhancement of the tenants’ rents for the benefit of their com- 


mon master. In my opinion the conditionrequired in section 117 
(4) for a joint enquiry was fulfilled. 
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eae: The foregoing observations are sufficient for the disposal of the 
1905. Rule in respect of the single ground on which it was issued, namely 

ae ners that the proceedings in thecase of each of the petitionersshould have 
Shaha been held separately. As however loarned Counsel forthe petitioners 


King Eiperr was not confined to the ground specified in the Rule and as the view 
— which I hold in respect of the arguments addressed to us does not, 
Gaddi I regret to say, coincide with that taken by my learned brother, 
it is perbaps desirable that I should consider the remaining points 

over which the discussion has ranged. 


I have already indicated my opinion that in determining the 
legality ofthe joint enquiry we must haveregard to theallegations in 
respectof which the petitioners were called upon to execute bonds to 
keep thepeace. If on the other hand we are at liberty on this Rule 
to consider the findings of fact we ought not to set aside the order 
asregards any but those who are not found to be associated together 
in the acts which may occasion a breach of the peace. 


Looking however at the findings of the Magistrate’s judgment, 
it appears to me that the Magistrate has in effect found thattheacts 
which the petitioners have committed and are likely to commit are 
acts committed in concert by the petitioners with a common object, 
namely, raising by illegal and oppressive methods the rents of their 
master’s tenants. The findings arein my opinion sufficient to indicate 
that the petitioners have been associated together in the past and 
are likely to be associated in the future in the acts that may 
probably occasion a breach of the peace. 


It is true that the Magistrate has not in terms discussed the 
question whether the petitioners have been associated together in 
the matter under enquiry. The petitioners had legal advice and 
they put forward a careful and deliberate statement of the grounds 
on which they showed cause why they should not be bound over 
to keep the peace ; neither in this statement nop, as would appear 
from the judgment, in the oral arguments addressed to the Court 
did they advance any objection that they had not been associated 
together in the matter under enquiry, probably because they felt 
that it would be futile to raise such a plea in a Court where there 
would be ample evidence to meet it. 


However that may be, the Magistrate’s judgment does in effect 
show that he was of opinion thatthe petitioners were acting in concert 
and therefore associated together, and on this finding they were all 

“rightly bound over to keepthe peace. With regard to Tulsi thereis 
only one act found, namely, that he wasin waiting for the return of 
the tenant in whose house he was sitting, buttheevidenceshows that 
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he was waiting there totakethe tenant to the Gomastha because he 
would not execute a kabuliat. His object wassimilar to that of the 
other petitioners, the coercion of the tenant to paying enhanced 
rent to their common master. 

If now going beyond the judgment, we are at liberty to look at 
the evidence in order to ascertain whether there is any support for 
the findings arrived at by the Magistrate, I may point out that one 
witness deposes that all the petitioners had demanded kabuliat 
from him, and he and the other witnesses depose to various acts 
committed with the object of extorting enhanced rents though it 
may be that except in the above instance no witness speaks to 
acts committed by all the petitioners in regard to himself. 

I revert again to my illustration of a band of soldiers assaulting 
and pillaging a village. Supposing some of the soldiers battered the 
walls, some set fire to the houses, while others again killed or 
robbed the inhabitant, the fact that these various acts were spoken 
to by different witnesses would be no ground for holding that the 
soldiers were not acting in concert. In the seme way in the pre- 
sent case Iam of opinion that the fact thatthe witnesses do not 
name all the petitioners as having been concerned in any one act, 
does not negative the idea, based on other materials that the peti- 
tioners were acting in concert. 


Tt was argued by Mr. Jackson that some of the acts deposed to 
by the witnesses are offences e.g., wrongful confinement for which 
the petitioners may be tried, and they should not be bound over 
to keep the peace for having committed those acts ; if it is desired 
to punish them they ought to be regularly tried for the offences 
they are alleged to have committed. This argument, it appears to 
me, loses sight of the object of section 107 of the Code. The objectof 
proceedings under that section is not to punish persons for anything 
that they have donein the past but to prevent them from doing in 
the future something that may probably occasion a breach of the 
peace. The evidence as to acts committed in the past is brought 
forward to show that while the conditions remain unchanged 
similar acts may be committed in the future. If those acts are 
wrongful and are likely to occasion a breach of the peace, the 
Magistrate’s jurisdiction to take security against their commission 
is in my opinion in no way impaired by the circumstance that those 
acts are offences for which the offenders may be punished when 
they are committed. Powers are given to him to guard.against 
any wrongful acts which may occasion a breach of the peace, 
whether those acts are offences or not. 


Ithas alsoto beborne in mind that the initiation of the proceed- 
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ings under Chapter VIII of the Act rests with the Magistrate. Heis 
primarily responsible for the peace of the District andthe apathy or 
the timidity of persons against whom offences have been committed, 
should not be made areason for restraining the exercise of the powers 
created for the attainment of that object. Itis very often useless 
for the Magistrate to institute a prosecution for an offence unless 
the victim of the offence desires to have the offender punished, and 
this is specially the case where offence like wrongful confinement 
is compoundable. IconfessthatI am unableto share apprehen- 
sion entertained by my learned brother that the petitioners may be 
seriously prejudiced by the order complained of, if atany future 
time they should be prosecuted for some of the acts of which evi- 
dence has been given in the present case. There is no indication 
that such a prosecution will be instituted, and as far as I can Judge 
the probability is that there will be none. But even were it other- 
wise, I should attach little weight to such a consideration. We 
shall bein a position to deal with the question of prejudice when it 
arises. Sitting as a Criminal Bench we are often called upon to 
deal with cases where in the course of a trial a Magistrate has 
expressed an opinion ona state of facts which has become the subject 
of a second trial. As far as my experience goes, the only objection 
taken in these cases is to the second trial being held by the Magis- 
trate who expressed the opinion in the first trial and that objection 
is removed by the transfer of the case to another Magistrate. I 
have little doubt that if a similar difficulty should arise on a 
prosecution of the petitioners, at present only hypothetical, it 
could be solved by the same simple expedients. 

In my opinion the Rule fails on the ground on which it was 
granted and also on the other grounds which have been taken at 
the hearing. I would therefore discharge it. 

Rampini J.—This is a Rule issued in the following terms :— 
“Let the record be sent for and a Rule issue on the District Magis- 
trate to show pause why the order directing the petitioners to be 
bound over to keep the peace should not be set aside on the ground 
that proteedings in the case of each of the petitioners should have 
been held separately.” Itis thereforenot whatis known as an “open” 
Rule, but one granted on one ground only—viz., that the proceedings 
in the case of each of the petitioners should have been held sepa- 
rately. 

Nevertheless, the learned Counsel who appeared in support of 
the Rule before the learned Judges of the Criminal Bench‘ seems 
to have been allowed to argue, as if it were an ‘‘open” Rule, and 
the pleader who has appeared before me has claimed and exer- 
cised the same privilege. 
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The Rule comes before me as the learned Judges of the 
Criminal Bench have differed in their views with regard to it. 

The facts are that 6 petitioners have been called on under 
Section 107, Criminal Procedure Code, to execute bonds and to 
furnish security to keep the peace for one year. They are the ser- 
vants of a powerful Zemindar, named Prasanna Nath Chowdhury 
aad have been charged with and shown to have been going about 
and seizing the raiyats of the Zemindar and taking them to the 
‘ Zemindari Cutchery, where kabulyats at enhanced rates were 
demanded from them, and where on their refusing to execute these 
kabulyats, some of the raiyats were confined 2 or 3 days ata time 
and oné had his ears and nose pulled. 

They have been called on to execute bonds and furnish security 
to keep the peace so as to prevent future similar acts of oppression. 
Now, as has already been pointed out, the only ground on which 
the Rule was granted was whether the case against them should 
have been tried jointly as it was, or whether the case of each 
should have been separately inquired into. The Deputy Magis- 
trate points out that no objection to their cases being inquired 
into was made before him or the District Magistrate. He justifies 
the joint trial under the provisions of section 117 sub-section (4) 
which provides that ‘‘ where two or more persons have been 
associated together in the matter under inquiry, they may be dealt 
with in the same or separate inquiries as the Magistrate shall think 
just. ” 

It seems to me that the terms of this section fully justify the 
joint inquiry made with regard to the petitioners. 

They were all associated together in the matter of the extortion 
of kabulyats at enhanced rates from the tenants of their master 
Prasanna Nath Chowdhury for his benefit. They sent for the 
raiyats. They seized them and the principal petitioner Srikanta 
ordéred some of the raiyats to be confined. 

This would seem to me to dispose of the ground on which the 
Rule in this case was granted. But as I have already said¢éhat the 
learned counsel who appeared beforetheJ udges of theCriminal Bench 
and the pleader who appeared before me, haveargued that one ofthe 
petitionersnamed Tulsi atleasthas been prejudiced owing to his case 
having beeninqulred into along with that of the others, because all 
that has been proved to have been done by himis that Ke went to the 
house of araiyat named Subedul Hug and satdown there and waited 
for him. Butoneof the witnesses says that Tulsi said tohim that he 
had gone to the house of Subedul Huq to take him to the gomastha, 
as he would not giveakabulyat. Hisvisit to Subedul Huq was there- 
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fore not an innocent one. He on his own showing had a crimi- 
nal intent. In any case, had his case been inquired into separately, 
evidence of his being associated with the others to extort kabulyats 
might have been given against him. 

The last ground which the learned pleader for the petitioners 
has urged before me is that the petitioners committed the acts 
imputed to them as servantsof the Zemindar and not as individual 
members of society, and so cannot be proceeded against under 
section 107. All I think I need say in reply to this argument is 
that in whatever capacity the petitioners have done wrongful acts 
which may probably occasion a breach of the peace or disturb the 
public tranquility, (as they have done before, in the past history 


„of the province e. g., the agrarian disturbance in 1878 in Pubna, 


tbe very District to which the present petitioners belong) they are 
liable to be proceeded against under section 107, and cannot 
escape the liability for their acts by pleading or showing that 
they acted in obedience to the orders of their employer. 

I accordingly discharge this Rule. 


M. N. M. Rule discharged. 





Before Mr. Justice Henderson and Mr. Justice Geidt. 


NIYAMUT MIAH 
v. 
EMPEROR.* 


Criminal Procedure Code (Act V of 1898)—Sec. 195, Cl. (4), 476— Sanction 
— Direction to prosecute—Specification of particulars—Enquiry or trial to be 
held by first class Magistrate. 

Seo. 476 Or. P. Code requires the Court after making any preliminary 
enquiry that may be necessary, to send the case for enquiry or trial to the 
nearest Magistrate of the first olass. 


A sanction granted under section 195 Or. P. O. must be granted to a 
particular peraow and must specify the Court or other place in which and the 
oceasion on which the alleged offence has been committed. 


Application for setting aside an order under section 476 Or. P. 
Code. 

The Petitioner Niyamut Miah was a witmessin a civil suit before 
the Deputy Commissioner of Dibrugarh. He had made certain 
statements while giving his evidence in the suit. The Deputy Com- 
missioneron a considerationofthesaid statements issued a notice on 
the petitioner calling upon him to shew cause why sanction should not 


* Oriminal Revision No. 50 of 1905 against the order of H. W. G. Cole, 
Esq., Deputy Commissioner, Dibrugarh, dated the 7th December 1904. 
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be granted for his prosecution for an offenceunder section 193 I.P.C. 
The petitioner appeared but did not shew any cause, and thereupon 
the Deputy Commissioner on the 7th December 1904 ordered his 
prosecution in the following words :—“ Prosecution sanctioned, 
before the 2nd Extra Assistant Commissioner under section 193 
I. P. C.” 

The petitioner thereupon moved the High Court and obtained 
this Rule upon the Deputy Commissioner to shew cause why the 
order complained of should not be setaside or modified. 

Babu Baikuntha Nath Das for the petitioner appeared in sup- 
port of the Rule. 

No one appeared to shew cause. 

The judgment of the Court was delivered by 

Henderson J.—-In this case a Rule was granted to shew cause 
why the order passed on the 7th December lastshouldnotbe set aside 
or modified. The order in question is as follows :—“ Prosecution 
sanctioned before the 2nd Extra Assistant Commissioner under 
section 1981. P.O.” The Deputy Commissioner who made this 
order purported to make it under section 476 Cr. P. C. His proceed- 
ings show that he directed his attention to various statements in 
the deposition of the petitioner who had been a witness before him; 
and after a consideration of these statements he made the order in 
question after havinggiven the petitioner an opportunity ofshowing 
cause why heshould not be prosecuted. The procedure laid down 
by section 476 of thecode has certainly not been followed in this 
case. That section requires the Court, after making any preliminary 
enquiry that may be necessary, to send the case for inquiry or trial 
to the nearest Magistrate of the first class. This he has not done. 

Moreover, the order is not warranted by section 195 as a sanc- 
tion given under sub-section 4 of that section. In the first place, the 
sanction is not gragited to any particular person, and, in thenext place, 
it does not specify the Court or other place in which, and the 
occasion on which, the alleged offence was committed. 

Under these cixcumstances, we make the Rule absolute and set 
aside the order. 

M. N. M. Rule made absolute. 


Niyamut Miah 
v. 
Emperor, 
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CRIMINAL REFERENCE. 


Before Mr. Justice Geidt and Mr. Justice Mookeryee. 
EMPEROR 
v. 
DEBENDRA NATH BOSE.* 

Oriminal Procedure Code (Act V cf 1898) Secs. 107, 145— Dispute concerning 
land—Breach of the peace—Proceedings to bind down parties, tf legal and 
proper — Magistrate, duty of. 

Where parties aro quarrelling over land, one of which claims to be in ex- 
clusive possession and the other to be in joint possession of the land and there 
is every likelibood of a breach of the peace taking place, the proper procedure 


for a Magistrate is to proceed under Sec. 145 and not under Sec, 107 of the 
Code of Oriminal Procedure, 


Reference under Sec. 488 of the Code of Oriminal Procedure. 

Proceedings under Sec. 107 Criminal Procedure Code. 

The facts of the case are shortly as follows :—On the 3lst May 
1904, a report was made by a Sub-Inspector of Police to the effect 
that there was an apprehension of œ breach of the peace between 
Debendra Nath Bose and others, 2nd Party and some others as First 
Party, in connection with a dispute concerningsa mango orchard. On 
the 5th June, the Sub-Divisional Magistrate drew up a proceeding 
under Sec. 107, Civil Procedure Code against both parties and on the 
17th August, both parties were bound down to keep the peace for 
one year. 

The Second Party, Debendra Nath Bose and others moved the 
Sessions Judge of Jessore against thatorder and the Sessions Judge 
made this reference to the High Court for the setting aside of the 
order of the Sub-Divisional Magistrate on the ground that the joint 


-trial of the Parties was illegal and referred to the case of Pran 


Krishna Saha v. Emperor (1). 

Babu Batkuntha Nath Das for the accused, in support of the 
reference. ° ‘ 

No qne appeared against the Reference. 

The following judgment was delivered by the Court :— 

This is a reference by the Sessions Judge of Jessore recommend- 
ing that an order passed by the Deputy Magistrate of Satkhira bind- 
ing over certain person to keep the peace, be set aside. 


* Criminal Reference No. 226 of 1904, being a Reference made by B. O. 
Mitra. Esq., Sessions Judge of Jessore-Khulna on the 29th September 1904 
against an order of Babu Jagat Ohandra Das, Sub-Divisional Magistrate of 
Satkhira, dated the 17th August 1904, 

(1) (1908) 8 0. W. N. 180. 
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No one appears in opposition to the Reference. It appears that 
the persons bound over consisted of two parties who were quarrel- 
ling over a mango orchard and that one party claimed to be in ex- 
clusive possession of the orchard; whereas the other party claimed 
to be in joint possession of the same. 

Under these circumstances, we are of opinion that Sec. 145, 
Code of Criminal Procedure was applicable and that the Magis- 
trate ought not to have taken proceedings under Sec. 107, Code 
of Oriminal Procedure as there was a dispute concerning land 
which was likely to cause a breach of the peace. 

For these reasons, we are of opinion that the order was wrong 
and we direct that it be set aside. 


M. N. M. Order set aside. 
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See Indian Copyright Aot. 

See Act for the Protection of Judicial Officers. 
See Rent Recovery Act. 

See Revenue Sale Law. 

See Limitation Act. 

Ses Penal Code. 

See Printing Presses and Books Act. 
See Evidence Act. 

See Contract Act. 

See Specific Relief Aot. 

See Registration Act. 

See Limitation Act. 

Ses Probate and Administration Act. 
See Transfer of Property Act. 

See Civil Procedure Code, 

Ses Bengal Tenancy Act. 

See Provincial Small Cause Courts Act. 
Ses Land Acquisition Act. 

See Criminal Procedure Code. 


Act (B. C.) of— 1869, VIII. See Landlord and Tenant Procedure Act. 
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1870, Vk. See Village Ohaukidars Act. 


See Ohota Nagpur Landlord and Tenant Aot. 
See Bengal Drainage Act. 

Ses Bengal Municipal Act. 

See Public Demands Recovery Act. 


——-—~1897, I. Ses Public Demands Hecovery Act. 
———_—-~1908, I. See Bengal Tenancy eae Act. 
Adoption—See Hindu Law, Adoption 

Share of adopted son, when natural son bern: See Hindu jav, 
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Agent, power of —See Contract Act, Sec. 188 





Amendment of Plaint, change of character of suit. 

An amendment of the plaint so as to make anew case materially different 
from the original one, and wholly contradictory to the evidence on 
the record, cannot be allowed. Mohabharat Shaha v. Abdul Hamid 
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Ancient Zemindary—See Estoppel tee i iS ae 460 
Appeal, setting up fresh case in, Ses Landlord and Tenant ki ia 116 
, See, Bengal Tenancy Act, Sec. 158 ese ise 955, 454, 476 
————, admission of additional evidence in, See Civil Procedure Code. 
Seo. 568 ski as 550 
Arbitrators—, delegation to. See Criminal Procedure Code, Beo. 145 ea 482 


Articles of Association—Construction, Special Resolution, Proxies. 


Where by the Articles of Association of a Limited Company, voting by proxy 
was allowed, but certain proxies held by the Chairman and used by him in the 
meetings of the shareholdera were not in the form prescribed by the articles, although 
they were in a form which had been in use for many years, without objection. 


Held, upon a construction of Articles 64, 65 and 66 of the memorandum of 

Association, that Art. 64, which prescribed the form, was permissive 

only and Art. 66 was addressed not to the form of the proxy but 

to its deposit in the office in time to make enquiries, if necessary, 

and that the provisions of the said articles wero sufficiently complied 

with in this case. Bombay Burmah ne a aides Ld. v. Dorabji 
Cursotji Shroff si vee 3 es 150 


Assam Land and Revenue Regulation i of 1886)—Secs. 96-98, 119, 154 (4) cl. (e)— 
Imperfect Partition—Jurisdiction of Civil Court. 


Per Ghose and Brett JJ. (Rampini J. dissenting.)—The expression ‘' imperfect 
partition ” as defined in the Assam Land and Revenue Regulation is only referable to 
a division of the entire estate and ‘not to a specified portion thereof. There is nothing 
to prevent a suit in the Civil Oourt for the partition of a specific piece of land 
appertaining to an estate when the interest of the plaintiff is confined to a share in that 
piece and he has no joint interest in the other lands of the estate. Such a case is not 
covered by the Regulation and the plaintif is entitled tomaintain such a suit for 
partition in the Civil Court. 


Per Rampini J. (contra)—To divide a portion of a revenue paying estate 
, would be to form still other portions of the estate, all jointly liable with 
the portions now sought to be divided, for the revenue and would thus 
amount to an imperfect partition. The object of the Regtlation would 
seem to compel sharers in estates in all cases to apply for perfect partition 
and to allow the Oivil Court to partition only in the case mentioned in 
section 154 Sub-Sec. (1) ol. (e). Gouri Krishna Syam Ohawdhury v. 
Indramani Debi eae ies aes oa’ 421 


Attachment--Sce Revenue Sale Law, Beos. 5, 28 os ý bee Ve 665 

Attachment before Jyudgment—Decree before sale by another Court—Rateadle 
distribution of sale proceeds—Decree in Munsiff’s Court—Decs ee in Subordinate Judge’ s 
Court—Sale of property attached by decree-holders in both .Courts—Order of 
Subordinate Judge calling for record of Munsiff’s Court, for rateable distribution— 
Distribution of sale proceeds by the Munsiff’s amongst decree-holders in his Court— 
Order of Subordinate Judge for distribution of sale proceeds amongst decree-holders in 
both Courts and for refund of excess paid out to decree-holders in Munsiff’'s Oourt—Civil 
Procedure Code, (Act XIV of 1882), Ss. 488, 490, 285, 295. 

When an attachment has been taken out by the plaintiff before judgment, if a 
decree is subsequently Obtnedir in the suit, the ntoiohment already effected becomes 
operative. ` 
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Attachment,—(Conid.} 

Regard being had to the provisions of ss, 285 and 295 of the Code of Civil 
Procedure, when a property attached in the Court of a Subordinate Judge is sold in 
an execution proceeding pending in the Court of a Munsiff, the Court of the Subordi- 
nate Judga is the only Court competent to determine any claim for rateable distri- 
bution of the assets realised by the sale. 

After the Subordinate Judge had called for (as he had full authority to do) the 
record of the execution case from the file of the Munsiff, the latter had no power to 
distribute the sale proceeds amongst the deores-holders claiming rateable distribution 
in his own Court. 

Quere-—-Whether the Subordinate Judge had authority to order the 
decree-holders to refund the sums drawn by them in accordance with 

the order of the Munsiff in excess of what was legitimately due to them. 


Bhagwan Chandra Kritiratna v. Chandra Mala Gupta... Jis 97 
Attachment, See Civil Procedure Code, Sec. 278 ie as see 296 
Average rate, See Bengal Tenanoy Act, Sec. 29 Nee sah 10 


Bengal Municipal Act, secs. 44, 45, 210, 219—Notice or requisition requiring removal 
or repair of building—Vice-Chairman, power of, to issue such notice—Delegation of 
powers, f and how proved—Presumption—Evidence Act (I of 1872), Sec. 114— 
Objection, informal, if to be taken notice of and dealt with-~Daily fine, if legal. 

A petition of objection to a notice purporting to be under s. 210 of the Bengal 
Munioipal Aot (OI of 1884 B. O.) though not stamped, and therefore informal, 
should be taken notice of by the Municipality and dealt with according to law. 

When an objection is raised that a particular person who does an official 
act has no power to doit, it is for that person to prove that he has such power. No 
mere presumption under s. 114 of the Evidence Act, that official acts have been 
rightly done, can dispose of the objection. 

A notice issued by the Vice-Chairman of s Municipality under s. 210 of the Act, 
in the absence of proof of delegation of powers under s. 45 of the Act, is invalid. 

The notice in this case being invalid, the conviction under s, 219 of the Bengal 
Municipal Act was bad. 

The law does not allow «a daily fine to be imposed in anticipation of an 
offence being committed. Harendra Nath Mukerji v. Chairman 


Birnagar Municipality =... ats sii aa te 51 
Bengal Rent Act (X of 1859) Seo. 6 and VIII of 1869 B C., Sec. 6—Ses Ben- 
“gal Tenancy Act, Seo. 116 oes owe ... 810, 456 


Bengal Tenancy Act, Secs. 9 (8), 20, 21, 1l6—Extended to Orissa—Right of 
occupancy—Occupancy in Nij-jote land, not so extended, effect of Rent Act (X of 
1859) sec. 6. and proviso, repealed, 

Under Sec. 2 sub-sec. (2) of the Bengal Tenancy Act, the extension of 
Secs. 20 and 21 of the Act to Orissa has the effect of repealing Sec. 6 and the proviso 
to that section of Act X of 1859, which are inconsistent with the provisions of 
Secs. 20 and 21, and the provisions of Sec. 6 and its proviso which correspond to 
Sec. 116 of the Bengal Tenancy Act are no longer in force in Orissa. 

Secs. 20 and 21 of the Bengal Teanancy Aot having been extended to 
Orissa and Seo. 116 not having been so extended, a raiyat in Orissa oan 

acquire a right of occupancy in nij-jots lands. Brahmanunda Maha- 

patra v. Arjun Raut ~... wae vet vee ee 810 

85 


638 THE CALCUTTA LAW JOURNAL. (Vou. I. 


Bengal Tenancy Act,—(Contd.) 
— c, See. 82 cl. (8) Purchase of occupancy holding bya co-sharer 
landlord—Effect of. 
Held by the majority of the Full Bench (Rampini J. dissenting)— 


The result of the purchase by a co-sharer landlord of the ocoupancy holding of a 
tenant is not the extinction of the tenancy right altogether, but only of his occupancy 
right in the holding. 


A co-sharer landlord is not entitled to joint khas possession with his co- 
sharer who has purchased the occupancy holding of a raiyat. Ram Mohun 
Pal v. Sheik Kachu er 1 


, Sec. 7— Enhancement of rent of a tenure—Permanent tenure, 
evidence of. 

In a suit for the enhancement of the rent of a tenure, it was proved that (1) the 
tenancy had been created for purposes of reclamation, but when it originated, could 
not be determined, (2) the tenancy was not limited in duration and had descended from 
father to son and from son to grandson, (8) that the rent fixed in respect of the lands 
originally comprised in the tenancy had never been altered, (4) excess lands reclaimed 
from time to time had been included in the tenancy and rent had been assessed thereon, 
but at each settlement the rent assessed at the previous settlement had been left un- 
touched, (5) that the rent was progressive, the full amount being reached in the fourth 
year and the parties agreeing that the lessee should thenceforth continue to pay the 
full amount and (6) the lessee was entitled to hold excess lands at a rate fixed in the 
contract. 


Held: that from these circumstances the inference might legitimately be drawn 
that the tenure was permanent, the rent had been fixed in perpetuity and 
was not liable to be enhanced. Robert Watson & Co. Ld. v. Radha Nath 
Singh s Sue ee zi eo as 572 
, Sec. 29, sub-section (6), Proviso 1. 
The landlord of an occupancy raiyat cannot recover rent at the rate at which it 
has been actually paid for a continuous period of not less than three years immediately 


preceding the period for which the rent is claimed, if such rate exceeds by more than 
two annas in the rupee, the rent previously paid by the raiyat. 


Proviso (1) to section 29 of the Bengal Tenancy Act does not control sub-section 
(b) of the section. It applies only to sub-section (a). 


The case of Mathura Mohan Lahiri v. Moti Sarkar so far as it decides to the con- 
trary was wrongly decided. ° . 


The rate contemplated by proviso (1) does not mean the average rate. 
Bepin Behari Mondal v. Krishna Dhone Ghose sae sea a 10 





, Secs. 61 and 68, deposit of rent. cmission to sue for the rent of the 
period between deposit and suit, effect of. 


Deposit of rent under the Bengal Tenancy Act (VIII of 1885) section 61, must 
be treated as equivalent to part payment. Nt: tice of deposit under section 
68 of the Act does not give a fresh and independent cause of action in 
respect of the balancethen due. In a suit for such balance, the landlord is 
obliged, under section 48 of the Civil Procedure Code, to include a claim 
for all arrears of rent due at the time of institution. Atulkrishna Ghose 
v. Nripendra Narain Ghose See exe SS ee ot lid 
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Bengal Tenancy Act, Secs. 67, 179. See Civil Procedure Code, Sec. 18. 176 
m — — ann Gees, 101, 108, 103-A, 105—Record-of-rights—Jurisdiction of Revenue 
Officer. 


Per Ghose J.—Sec. 101 of the Bengal Tenancy Act applies where the record-of- 
rights is required for reasons of State, while Sec. 103 applies where a proprietor or 
tenure-holder or a large proportion of the reiyats require for their own purposes ‘‘nn 
authoritative official ascertainment and record ” of the same particulars as would be 
recorded under an order made under Sec. 101. 


The particulars specified in Sec. 102, when recorded and compiled under Sec. 108, 
amount toa ‘‘ record of rights ’’ as contemplated in Oh. X. of the Act, and therefore 
the proceedings of the Revenue officer settling the rent under Ses, 105 after making the 
record of particulars under Seo, 108, are legal and not void for went of jurisdiction. 

Per Pargiter J.—Material difference between the old Sec. 108 of the Bengal 
Tenancy Act, and the present section is that under the former, the Revenue officer 
recorded the particulars specified in Sec. 102 +. e. all the particulars, since no option 
was given to the applicants to select among those particulars, which under the present 
seotion, the applicants can select. 


Whether the records of particulars prepared under the present Sec. 108 does or 
does not constitute ‘* record-of rights” must be decided on the facts of each case. If 
the applicants ask that allor almost all the particulars mentioned in Sec, 102 be 
recorded, the record would inolude rights, and would therefore constitute a record of 
rights. But if the application is only for the particulars mentioned in clause (a) 
or in clauses (a) and (c) of Sec. 102, the record could hardly be called a “ record-of 
rights.’’ Sections 1084 and 105 would apply in the former case, while in the latter 
they would not be applicable. 


Per Ouriam.—That in the present case, the records, framed under 
Sec. 103 having inoluded all the particulars under Sec. 102 of the Act, 
are ‘‘record-of-rights’’ within the meaning of Secs. 108A and 105. 
Budhendu Narain Acharja Chowdhry v. Tarini Kanta Nath ... 289 


—-— Secs. 104 (8), 107—Tenancy admitted—Jurisdiction—Setilement of rent 
for revemus purposes—Force of a , decree—Code of Civil Procedure, 
S- 18—Regjudicata. 


Where some sort of tenancy is admitted, the settlement officer has jurisdiction to 
settle rent under Sec. 104 of the Bengal Tenancy Act. 


A settlement of rent under Sec. 104 (2) of the Act for the purposes of 

land revenue, has, under Sec. 107, the force of a final decree of a Civil 

Qourt, and as such, operates as 1es-judicata upon the question of rent 

payable by the tenant, both as to ils nature bnd amount. Brahma 

nunda Mahapatra v. Arjun Raut s .. 810 
mamamana — SCS. 107, 109—Record of rights— Decision of R Revers oficer, uncontested 

proceeding—Hffect of—Decree—Presumption of accuracy. 

The proceedings referred to in Sec. 107 of the Bengal Tenancy Act mean contested 
proceedings in which there is an adjudication on disputed points. The decision of a 
Revenue officer in an uncontested proceeding has not the effect of a decree under that 
section and the entry inthe Record-of-rights pursuant to such decision cannot over- 
ride the effect of a contested Oivil Court decree between the same parties. 


The effect of such a decision and entry would be that, under Sec. 109 of the Act. 
there would bea presumption in favour of their aocuracy untjl the pontrury wag 
proved, 
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The effect of Sec. 109 of the Bengal Tenancy Act which lays downa rule of 
evidence is not to override the rules of res-judicata. Raja Pudmananda Singh v. 
Ghanashyam Misser Pr ses aa sie bed 184 
Secs. 116, 180 Ol. 8, 178—Occupancy right, acquisition of—Zerait 

or Kamat land—Act X of 1859, Sec. 6—Act VIII of 1869 (B. C.) Sec. 
6—Lease for a term or from year to year—lInception of the tenancy— 
Admission by the tenant. 

Acquisition of occupancy or non-ocoupancy rights by a tenant in an alleged Kamat 
or Zerait land cannot be prevented, unless the landlord proves that when the holding 
was first created, it was held under a lease for a term or from year to year. 





If the land is not so initially letout, the execution of a Kabuliat fora term by the 
tenant during the continuance of the tenancy, does not affect his status or bar the 
application of the provisions of Ohs. V and VI of Act VITI of 1885. 


Quere—Whether an admission by a tenant, as to the Zeratt or Kamat 
character of the land of his holding, made after the 3nd March 1888 is con- 
clusive as against the tenant on the question of the nature of the land. 
Masnudan Singh v. Goodar Nath Pandey a5 ive a 456 


— Sec. 148, clause (h) applicability of—Application subsequent to the Act 
for execution by assignee of merely the rent decree passed before the 
Act—Sale by suoh assignee in execution of rent decree obtained against 
recorded tenants, effect of, if binding upon unrecorded co-sharers. 

Section 148, clause (hk) of the Bengal tenancy Act governs an application for the 
execution of a rentdecree by an assignee of the deoree, unless the landlord’s interest 
in the land has become and is vested in him, when such application is made after Act 
VIII of 18865 came into force, even though the decree was made before the Act. 





When an assignee of a rent decree, obtained against the recorded tenants, has 
brought to sale the tenure in arrears aod the execution Court has erroneously over- 
ruled the objection of the judgment-debtor that soction 148 clause (A) was an offective 
bar to the proceedings, such erronesue order, though binding upon the judgment-debtors 
is not binding against their unrecorded co-sharers who are consequently competent to 
queation the legality of the sale. . 


J 
Quaærs.— Whether section 148, clause (A) absolutely bars an execution at the 
instance of an assignee of a rent decree who is not also an assignee of the landlord’s 
interest in the land, or whether if merely prevenis the execution proceedings from 
having the effect of proceedings in execution of a rent decree. Th history of this 
provision and conflicting decisiéns as to to scope and interpretation reviewed. 


Quare further.—Whether the provisions of section 148 of the Bengal 
Tenancy Act are inapplicable to suits by co-sharer landlords. Manurathan 
Nath v. Hari Nath Das. 500 


— Sec. 158—Order deciding a question relating to title to land or some interest 
in land as between parties having conflcting claim thereto—Appeal— 
Jurisdiction. ‘ 
When in a proceeding under Becs. 244 and 811, 0.P.0. on an application by 
a prior purchaser of a holding, the sale thereof in execution of a rent 
decree in a suit valued at below Rs. 50, is set aside, the order setting aside 
the sale decides a question relating to the title to the land, or to some 
interest in the land şs between parties having conflicting claims thereto 
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(the applicant and the auction purchaser) within the meaning of Sec. 158 
of the Bengal Tenancy Act, and an appeal lies against such order. In 
such a case, the Court is to consider, not what the original decree decided, 
but what the order appealed against did decide, and in such a case, the 
ex parte character of the original decree would not make the slightest 
difference. Ganga Charan Bhattacharjee v. Sashi Bhusan Ray ... 255 


Sec. 158—Appeal. 


Where in execution of a decree for rent made ina suit valued at less than 
one hundred rupees, immoveable property has been sold, a second appeal 
against an order refusing to set aside the sale is not barred by Sec. 153 of 
the Bengal Tonanoy Act, because the order determines a question relating 
to land or to some interest in land as between the applicant (mortgagee 
from the judgment-debtor) and the ee i aca Safar Aliv, 
Raj Mohun Guha ue re cs ive fie 454 


———_—— Sec. 158—Sale, order setting aside or declining to set aside—Haxecution of decree 
—Appesal against order, if allowable— Original decree not appealable—Parties to suit— 
Parties having conflicting claims of title. 
Held by the majority of the Full Bench (Rampini J. dissenting)—An order 

passed on an application under Secs. 244 and 311 O. P. O. to set aside a 

sale held in execution of a decree for rent, when the decree-holder is the 

auction-purchaser, is an order which decides a question relating to title 

to land or to some interest in land as between parties having conflicting 

claims thereto, and an appeal lies from such order, although no appeal 

lies from the deoree in the suit on account of the prohibition contained 

in Sec. 158 of the B. T. Aot., Kall Mandal v. Ram Surbasya 


Chakravarty .;. ise ace a wes a 476 
——————~Beo 178, See Bengal Tenancy Act, Sec. 116 ete te 184 
Sec. 179, See Bengal Tenancy Act, Sec. 67 ste eke 176 


— Beo. 181, occupancy Right—Ghatwals Tenure—Local usage or custom. 


The ocoupation of land which is included in a Ghatwali tenure and which has been 
held under a Ghatwal for thorg than 12 years by a raiyat, does not necessarily confer on 
him a right of occupancy. 


The Bengal Tenancy Act does not expressly lay down any rule oflaw with respect 
to acquisition of either ocoupancy or non-occupancy right in land held by Ghatwals as 
service tenures, and the incidents of a Ghatwali tenure, which are declared by Sec. 181 
of that Aot not to be affected by the provisions of the Act, are nowhere specified, 


The growth of such rights would seem to be inconsistent with the nature 
of service tenures, but a custom or local usage might grow up in any local 
area as to recognition of occupancy rights and such a custom might be binding 
on successive Ghatwals. Mohesh Majhi v. Pran Krishna Mandul 188 


Bengal Tenancy (Amendment) Act, Sec. 1, affect of— Restrospective validation of 
Sales. 


Section 1, Act I of 1908 (B. O.) enacts retrospectively, that no transfer which ‘has 
heretofore been made under section 18 of the Bengal Tenancy Act, shall be deemed to 
be invalid merely on the ground that the landlord's fee has not been paid: and conse- 
quently it validates al] such transfers, questioned in appeals pending when the Aci 
was passed, 
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A sale held at the instance of an assignee of a rent decree who is not also an 
assignees of the lnandlord’s interest in the land, if legal, has at most the effectof a sale 
held in execution of a decree for money under the Civil Procedure Code. Such a sale 
accordingly does not affect the interest of unrecorded co-eharers in the tenure who are 
not parties to the deoree or to the execution petals Manuruthan Nath v. Hari 


Nath Das ies sa i ise 500 
Bonafide claim of right, See Criminal Procedure Code Sec. 188 ae 434 
Building, removal or repair of See Bengal Municipal Act ass wae 51 
Charges to jury, See Oriminal Procedure Code Secs. 297, 298 ... ee 159 
, See Criminal Procedure Code, Secs. 298, 299 sae Z 285 

Charges, Joinder of, Ses Oriminal Procedure Code, Secs. 237, 238 eee 474 
Charter Act, Sec. 9, See Copyright one sie on 278 
Chaukidari Chakran Lands—See Village Chaukidars Act eee tis 808 


Chota Nagpur Landlord and Tenant Act, Sec. 34, Registration, omission to apply 
for—Forfeiture—Alienation—Resumable tenure. 


When q tenure has been created bya deed which makes it resumable upon the 
failure of the beirs of the grantea, the interest created is not inalienable and the tenure 
is resumable only upon the contingency specified and noton the ground of forfeiture by 
reason of alienation. 


Omission to register the name of the successor or heir of the original grantee under 
Sec, 84 of Act I of 1879 B, O. does not work a forfeiture of the tenure. 


Under Sec. 84 of Aot I of 1879 B. C., two conditions must be satisfied before an 
application for registration can be made, viz., the applicant must be in possession and 
must bea transferee by succession or inheritance. Where, therefore, the successor of the 
original grantee had transferred his interest before Act I of 1879 B. C. came into force 
and gave him possession of the property,an application under Sec. 34 could not bo 
made either by the transferor or the transferee. 


When, under such circumstances, an order was made putting the zomindar, 
in posseasion of the tenure, such order is not binding upon the transferee’ who 
isnot a party thereto. Seo. 4 of the Civil Procedure Code does not bara suit 
in the Civil Court by the transferee for declaration that ‘his title has not been 
affected by such order under Seo. 34 of Act I of 1879 B. O. and for recovery 
of possession. nee Kumar eenor es Nath Shah Deo v. Brinda 
Saha ose oe © das 557 


Civil Court, J TERN See? Assam land and Revenue ce TAN _ 421 


Civil Procedure Opde, Sec. 18—Resjudicata—Question directly and substantially in 
issue. 

By a deoree passed in 1876, in a suit between L and his father as plaintiffs and R 
and his wife as defendants it was established that R had only a life-interest in the estate 
and that L had a vested estate in remainder. Ina subsequent suit brought by the son 
and successor of L against R for a decree declaring that the plaintiff was entitled as 


immediate reversioner to the absolute interest in one of the villages comprised in tho 
said estate after the death of R. 


Held, that the decision of the Gourt in 1876 was conclusive between the 
parties to the present case and established the fact that R had only a life- 
Inf erest in the village with remainder to the plaintiff and that is was un. 
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necessary to decide whether irrrespective of the plea of 1es-judicata, the 
plaintiff had established his case, Rampal oe v. Ram Ghulam 
Singh ste wis ss oe 46 


Sameer er 9 13,—Res-judicata—Erroneous decision upon a question of law 
—Subsequent judicial decision interpreting law differently—Recurring 
cause of action—Bengal Tenancy Act (VIII of 1885) Secs. 67 and 179. 


An erroneous decision on a pure question of law ina suit does not operate as res- 
judicata in a subsequent suit between the same parties where the cause of action in 
the subsequent suit is not identical with the cause of action in the previous suit. 


Cases must be decided upon the law as it stands when judgment is pronounced 
and not upon what it was at the date of a previous suit, the law having been altered 
meantime ; the effect of a law being differently interpreted afterwards by a judicial 
decision is similar to that of an alteration by Statute. 


The claim for interest at the stipulated rate of 24 per cent per annum 
upon arrears of rent of s permanent tenure was disallowed ina suit fora 
previous period upon the authority of a decision of the High Court which was 
subsequently overruled by a Full Bench. In æ suit for arrears of rent 
for a subsequent period, held, that tho question was not res-judicata and 
interest could be recovered at the rate of 24 per cent per annum.. si 
Alimonnessa Chowdhurani v. Shama Charan Roy... vee 176 


Sec. 18—Hstoppel—Res-judicata—Probate Procalings~ Malone Law 
—-Wiu—Executor—Probate and Administration Act (V of 1881) Secs. 
4, 18, 59, 88, 90.—Indian Succession Act (X of a. 


In order to determine whether the decision upon an issue in one case operates as 
res-judicaia in a subsequent case, it is necessary to look at the whole of the proceedings 
in the first suit ; when therefore, the proceedings are not in evidence in the subsequent 
suit, there is not sufficient evidence to support an estoppel under Seo. 18 of the Civil 
Procedure Oode. 


A, Msahomedan lady executed a release in favour of B. She subsequently 
executed a will by which she confirmed the release. The will was challenged by the 
heirs of A, on the ground that it hed been obtained by undue influence but the 
objection failed and it was admitted to probate. The heirs then sued B to set aside 
the release on the ground that it was not genuine and had been obtained by undue 
influence, and for consequential relief. The High Oourt held that the heirs were 
‘estopped from showing that she confirmatory clause in the will had been inserted by 
undue influence and that therefore the release'must be ‘treated as valid and operative, 


Quere: whether the estoppel could be supported and Whether to validate the 
confirmation of the release, it was not necessary to show, not only that the testatrix 
knew and intended what she purported to do by her will, but also know what her 
actual rights were in respect to the release and knew it to be invalid and not binding 
upon her, a matter which did not and could not arise in the probate proceedings. 


A Mahomedan testator has not an unlimited power of disposition by his will; 
he can only deal with one-third of his property ; the remaining two-thirds pass to his 
heirs, whatever the terms of the will may be. The executor, therefore, when he has 
realised the estate, is a bare trustee for the heirs as to two-thirds and an active trusteo 
as to one-third for the purposes of the will, and of these trusts, one is created by the 
Probate Act and the probute, irrespective of the will, the other by the will established 
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by the probate. When, therefore, there are two trusts for different sets of persons, 
of different properties and based upon different titles, a confirmation in the will of the 
antecedent release could not, in any event confirm the title of B, in more than 
a third and the heirs would be entitled to the other two-thirds. Im such a case, 
where the controversy is between the heirs, claiming adversely to the will and a person 
who claims a beneficial interest under the will, the provisions of the Probate Act 
create no estoppel. 


History of the testamentary jurisdiction of the Courts in India examined. 
Nawab Akbari Begum v. Nawab Nuzhat-ud-Dowla Abbas Hossein Khan ... 594 


, Sec. 18—Regjudicata—Rent, rate of—Previous suit for rent— 
Directly and substantially in issue Expl. II—Constructive res-judicata 
—Heard and finally decided. 

The question, whether an issue as to the rate of rent generally is a direct or 
indirect issue in a suit for arrears of rent, must be determined with reference to the 
frame of such suit, and cannot be determined upon any general a priori grounds; if 
the rent is claimed ata certain annual rate, on the simple ground of rent having been 
paid at that rate in the preceding year, it cannot be said that an issue as to the 
annual rate of rent generally, is a direct issue in such a suit. On the other hand, if 
the rent is claimed at an annual rate alleged to have been stipulated for in a binding 
contract between the parties, either written or oral and the Court proceeds to try the 
question what is the yearly ront payable according to the contract set up, the general 
issue must be taken to be a direct one, 


Explanation IIL., Sec. 13, O.P.0., which provides that any matter which might and 
ought to have been made ground of defence or attack in such former suit, shall be 
deemed to have been a matter direotly and substantially in issue in such suit, is 
applicable only when the subject matter of the two suits or of the issues raised therein 
is identical. 


Quare—Whether. in order to bar the subsequent suit or the trial of a issue therein, 
under Explanation II., Sec. 18, 0.P.0., it is necessary to show not only that the 
matter which might and ought to have been made ground of defence or attack was 
directly and substantially in issue in the previous suit, kut also that it had been 
heard and finally decided. 


Quare further.—Whether the observations in Kailash Mondul v. Baroda 
Sundari Dasi that both these elements must be proved, are consistent with 
the decision of tha Judicial Committee ir Srigopal v. Pirtha Singh ° 
Rajendra Nath Ghose v. Tarahgini Dasi. a as ies 248 


———————— See Bengal Tenancy Act, Sec. 104 ae 810 
Sec. 18, Espl. II.—Oonstructive res-judicata, when not appli- 
cable.—Stubject matter not sdentical—Res-judicata, how determined— 

Reference to judgment and pleadings. 


Where in a suit to enforce a second mortgage, the first mortgagee is made a party 
but no relief is claimed against him, it is not necessary for him to set up his prior 
mortgage, and his omission to do so does not bar a subsequent suit to enforce his 
security, under Expl. II. Sec. 18, Civil Procedure Code. 


The scope of a suit, by a second mortgagee to enforce his security, ex- 
plained. The doctrine of constructive res-judicata, laid down in Expl. U. 
Sec. 13, Civil Procedure Code does not apply unless the identity of the subject 
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matter of the two suits is clearly established. To determine whether a 

suit is barred by the principle of res-judicata, reference, must be made, 

not merely to the decree but also to the judgment, and if need bo, to the 

pleadings in the previous zase. Surjiram Marwari v. Barhamdeo 
Persad... bis sis m si si 83T 


————— Seo. 48 See Bongal Tenancy Act, Sec. 61.. Pr 114 
Sec, 48, ‘suit,’ ‘plaintiff’ include what—Sec. 111-—Set FeO to 
clann portion, effect of—Subsequent suit for such portion, barred. 
When under Seo. 111 C.P.0., the defendant claims to set off an ascertained sum of 
money against the plaintiff's demand, heis bound to include in his cross-claim, the 
entire amount due to him in respect of the same cause of action, and is not entitled to 
split it up and claim a set-off as to a portion thereof and then sue in respect of the 
balance. Such a suit would bo barred under the provisions of Seo. 48 0.P.C. 
The terms ‘suit? and ‘plaintiff’ in Sec. 48 0.P.0, include a claim for sot- 
off and a defendant claiming the same, eee Nawbut Patak v. 
MoheshNarain Lall... es se 364 
————, Secs. 229, 295—Transfer of eae ltficate of execution or non- 
execution, absence of—Application to the original Court for rateable dis- 
tribution—Simulianeous exectution—Power of the original Court—Assets, 
suit for refund of. 

A decree may be executed simultaneously in more than one Court. 


When a decree has been transferred by a Court which passed it to another Gourt 
for execution, the original Court does not thereby completely lose all jurisdiction in 
respect of execution thereof. 


The original Court can entertain an application under’ Sec. 295 O.P.C. 
for rateable distribution at the instance of the decreeholder ‘even without any 
formal re-transfer or a certificate from the second Court under section 223 
a. P. ©. Upon such application being made, the Court to which the 
decree has been transferred should be called upon to certify under Seo. 223 
C.P.0., what portion, if any, of the decree has been satisfied, and upon 
obtaining such. certificate, the assets may be retcably distributed. Balj 








Nath Goenka v. F. H. Holloway PA si oa até 815 
~—Beo, 244, See Public Demands Recovery Act, Sec. 19 ... --. 538, 542 

Boos. 244, 311, See Bengal Tenancy Act, Seo. 158 ... ied 255 

—— Beo. 860. Ses Public Demands Recovery 4ct, Sec. 10 ae 860 





——— —Secs. 278, 280, #88.—claim to attached property—Disallowance of claim, 
effect of, tf and where conclusive—Dismissal for Nion-prosectition or want 
of evidence, order of, if binding—Investigation in claim cases, extent of, 
necessary—Linutation Act (XV of 1877) Sch. II, Art. 11—Suit for 
declaration of rightof claimant to properties attached and sold—Period, 
within which sust should be brought—Object of suit-—Objeci of Secs, 278 
to 888 C.P.C. and Art. 11, Sch. II, Limitation Act. 

The object of a suit, by a party against whom an order is passed under Sec. 280 of 


the Code of Civil Procodure, is not to have the order in the claim proceeding sot aside, 
but to have the right of the claimant in the property in dispute established. 


If the unsuccessful party in the claim proceeding fails to institute such a suit 
within one year, the périod of limitation prescribed under Art. 11 of the Second 


86 
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Schedule of the Limitation Act, the order becomes conclusive as regards the rights of 
the parties to the proceeding and persons claiming title under them. 


The object of Seos. 278 to 288 of the Code of Civil Procedure and Art. ll of the 
Second Schedule of the Limitation Act, is to secure prompt and speedy determination 
of questions raised in execution sales and that object would be frustrated if a party 
unsuccessful undor Sec. 280 on account of his own laches or voluntary non-produotion 
of evidence were allowed to plead that the order was æ nullity notwithstanding that 
the proceeding was contentious until the day of the hearing. 


Although the Oourt is bound to make some investigation in a claim 
proceeding beforeit can make an ordor, the Code does not prescribe the extent 
to which such investigation should go; when an order is made by a Court 
having jurisdiction to make it after some investigation of the claim, the order is 
a perfectly good order, and the fact thats claimant does not choose to 
instruct any pleaders or to adduce any evidence in support of his 
claim on the day of tho hearing is not sufficient to take his caso out 
of the statute and make the order a nullity; such an order is 
none the less haa upon the claimant. Bibi Aliman v. Dhakeswar Narain 





Singh... Sis ave 296 
Becs. 285, 295, 488, 490— See Aiidenaat before J adgment ewe 97 
Boc. 295, Ses Civil Procedure Code Sec. 228 se a 815 
Sec. 811, See Bengal Tenancy Act, Sec. 158 ane . 255, 454 
~ Seo, 818, See Indian Penal Code, Sec. 447.. oes ie 104 
—— -— Sec, 875. See Compromise... 338 





—— Sec. £24—Notice of suit, suffictency of, who can object—Notice, object of. 

An objection as to the sufficiency of a notice under Bec. 424, of the Civil Procedure 
Code cannot be taken by any defondwnt other than the Secretary of State for whose 
benefit the notice is intended. 

The object of a notice under Soc. 424. Civil Procedure Oode, is to 
give the Government and to the servants of Government time and opportunity 
of making amends before the matter is brought into Court. When, therefore, 
relief is claimed on the ground of fraud, but no fraud js charged against 
the Seoretary of State and no relief is claimed as against “him on that ground, 
the suit is not bad because the notice has not been served on him within the 
time prescribed bp Sec. 424 of the Civil Procedure Code. Raghubans Sahai 
v. Fulkumari aoe beer te ies 642 
Secs. 488, 490 Sæ Civil Procedure e Gada, Bed. 285... eee 97 
Sec. 568, Admission of additional evidence tn appeal. 


Anappellate Court has power under Sec. 668, Civil Procedure Code to 
admit additional evidence, but that power must be opene exercised. 




















Ambica Prosad v. Gopal Buksh Das. ... das 550 

Bec, 586, Ses Second appeal .. PPA vee 855 

Sec. 610, See Transfer of Posey Act, Seo. 58 ace Sas 118 

——Bec, 622, See Oriminal Procedure Code, Sec. 476 a's ne 161 

Claim, limit of, See Santhal Pergunnhs Usury Laws Sec. 6 tae om 183 
to attached property, See Civil Procedure Oode, Sec. 278 an 298 





Compromise, deed of—Hindu Law—Mitakshara family—dAdoption—Compi omise made 
by a father, if binding on the minor sons, not parties to the suit.—Benefit of 
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the minors—Compromise decres dealing with property outside the subject matter of 
the suit, effect of—Compromise, deed of, unregistered, if and when valid—OCivil 
Procedure Coda (Act XIV of 1888), Sec. 875—Jurisdiction of Oourt—Registration 
Act (IIT of 1877), Seo. 17. 


Per Mookerjes J.—The object of judicial sanction to a compromise entered into by 
the parties to a suit when one of them is an infant, is to safeguard the interests of the 
minor before the Court. An objection that a minor sonin a Mitakshara family was 
not made a party to a suit, in which his father as karta or manager of the family was 
a party, and that such minor son was in consequence deprived of the protection which 
he would have enjoyed by reason of a judicial sanction of the compromise, is not by it- 
self sufficient to make the compromise inoperative against him. Unless it is shown 
that the minor has been prejudiced, he cannot sucessfully impugn the decree. 


A consent decree, in so far as it relates to properties which are the subject-matter 
of the suit in which the decree is made, if not otherwise open to objection, is valid, but 
is inoperative in so far as it purports to affect properties which are outside the suit. 


Per Mookerjee J.—I£ the parties to a suit settled their dispute, such 
settlement, in the absence of proof that it was the result of mistake, inequality 
of position, undue influence, coercion or fraud, such as would be sufficient 
in law to vitiate it, would not be set aside on the ground that it gave to 
one of the parties something more than what he might possibly have 
recovered if he had taken the judgment of the Oourt upon the matters 
then in difference between thom. Birbhadra Rath v, Kalpataru Panda 888 
Consideration, See Contract Act Sec. 28 Ges ats ee 85 


Conjugal rights, suit for restitution—Hindu husband and wife—crueliy, 
what amounts—Power of Court to refuse restitution—Danger appre- 
hension of—Gross breach of marital obligations—Oonduct of parties— 
Legal cruelty, what amounts to. 


Per Mookerjee J.—Although a Hindu husband is entitled to maintain a suit for 
restitution of conjugal rights, there are cases in which the Courts will not grant him 
any relief. 


Per Haringion J.—Ajthough it may be open to argument whether the ‘imposition 
on a high caste Brahmin (Hihdu) lady, of the society of a low caste prostitute is such 
a gross breach of marital obligation as to justify the Court in refusing restitution, the 
Court is not bound to send such a high caste Hindu lady to reside in a house in which 
her husband keeps such a low caste prostitute. 

The Court is not bound*to order a wife to return to her husband, when there is 
reasonable ground for apprehending that a return to her husband will imperil 
her safety. 7 

Per Mookerjee J.—The Hindu Law does not differ materially from the English law 
on the question of what is legal cruelty ; the principle upon which relief ought to be 
granted or refused in cases of restitution of conjugal rights, are substantially identical 
under both the Hindu and the English law. 


Legal cruelty of the husband is a sufficient cause for refusing restitution of con- 
jugal rights ; it is not sufficient to prove cruelty in a popular or wide sense of the term, 
but it is necessary to show that the conduct complained of is such as to cause danger 
or a reasonable apprehension of danger to life, limb or health, which is obviously far 
more comprehensive in scope than mere physical violence. 


Where, as in this oase, a Hindu husband had transferred his favours to a concubine, 
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habitually ill-treated his wife, a woman of high caste and family, grossly insulted her 
religious feelings by making his concubine, a woman of low caste, live in the house asa 
member of his family, subsequently drove his wife out of the family residence at the 
instance of the concubine, lived separate from her for twenty six years, and when he 
is still living with his concubine, in his house :— 

Held, such conduct of the husband constituted “e grave, weighty and serious 
matrimonial offence ” and it amounted to cruelty within the meaning of the law. 


Even if such conduct of the husband constituted grave matrimonial 
offence short of cruelty, it was of such a character as to disentitle him to 
any assistance from a Court of justice, equity and good conscience. Dular 


Koer v. Dwarka Nath Misser se av 283 
Constructive fraud, Ses Estoppel ise abe se 28 
Constructive Resjudicata, See Civil Procedure Code, | Sec. 18 aes 887 


Contract Act Sec. 23, consideration unlawful—Trustee. 


The Court looks with great disfavour on the objection of illegality of a contract 
urged by a pary thereto, in order to avoid the performance of acts which he bas 
stipulated to do, and for which he har received the consideration he had contracted for. 


An agreement between two or more persons not to bid against each other at an 
auction aale is not necessarily illegal or against public policy; it is the end to be 
accomplished which determines whether the combination is lawful or otherwise. An 
objection to the salo, on the ground of fraud or irregularity, if any, can be raised only 
by the party who has suffered loss by the combination. 


Upon proof that the parties had agreed that the plaintiff was not to bid 

and that after purchase, the defendant was to convey a two-thirds share of 

the property to the plaintiff and that the plaintiff had advanced a portion 

of the purchase money, the plaintiff would be entitled to a conveyance of 

the share claimed, on the ground, at any rate, that the defendant was a 

trustee on his behalf in making the purchase. Gobinda Chandra Jha 
v. Shyam Lal Jha ... ae ae as 86 


Contract—Legaitty of contract—Marriage pan—Public policy—Refund of con- 
sideration— Damages for breach of promise—Burden of poof. 


An agreement to pay money to the parents or guardian of a bride or bridegroom, 
in considoration of their consenting to the betrothal, is not: necessarily immoral or 
opposed to public policy. Where the parents of the bride are not seeking her 
welfare, but give her to a hysband otherwise ineligiblesin consideration of a benefit 
secured to themselves, the agreement, by which such benefit is secured, is opposed to` 
public policy, and ought not to be enforced. 


Where an agreement to pay money to the parentsor guardian of a bride or 
bridegroom, in consideration of their consenting to the betrothal, is under the circum- 
stances of the case, neither immoral, nor opposed to public policy, it will be enforced, 
and damages also will be awarded for breach of it. 


Although a Court may not enforce an agreement to pay money to the parents or 
guardian of an intended bride or bridegroom, on the ground that the agreement is 
opposed to public policy, yet a suit is maintainable for the recovery of any sum 
actually paid, pursuant to the agreement, if the contract is broken, and the marriage 
does not take place. 


Tf one of the contracting parties alleges that the agreement is opposed to public 
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policy, it is for him to seb out and prove those special circumstances which will 
invalidate the contract. 


Semble.—An agreement to remunerate or reward a third person in consideration of 
negotiating a marriage is contrary to public policy, and cannot be enforced. 

A suit will lie to recover the value of ornaments or presents given to an 
intended bride or bridegroom in the event of the marriage contract being 
broken. Bakshi Das v. Nada Das aoc iss re 261. 


Contract Act, Sec. 30, See Evidence Act, Sec. 92 see asu 155 


Secs, 188, 189, Principal and Agani—Power of agent to borrow— 
Implied authority —Loan—Interest—Benefit to principal. 
An agent in charge of a business has implied authority to bind his prinoipal by 
raising a loan for the purposes thereof, only if his act is necessary or is usual in the 
management of the particular business or is justified by an emergency. 


An implied authority to agree to the payment of æ particular rate of interest 
must be made out in the same manner as an implied authority to raise a loan. 


If the implied anthority of an agent to raise a loan is not established, but 

it is proved that the sum borrowed or a portion thereol has been applied for 

the benefit of the business, the creditor is entitled to be reimbursed by the 

principal to the extent he has been benefited. Heramba Chandra Pal 
Chowdhury v. Kasi Nath Sukul a iai 199 


—— m, Sec. 218, See Limitation Aot, Sch, I, Art. 89 ees 282 


Copyright, —Act XX of 1847, Ss. 3, 6 -Act XXV of 1867, Sec. 18—Expunging entry 
from the Catalogue of books kept in Bombay — Jurisdiction of High Court of Calcutta 
—4 and 25 Victoria C. 104 Sec. 9—Acquiring of Copyright in British India by 
foreigner residing abroad, 

By section 6 of Act XX of 1847, the only Court having jurisdiction to deal with the 
Register of Copyrights for the purpose of varying or expunging an entry was the 
Supreme Court in Oslcutta. It had therefore, jurisdiction over the Rook of Registry 
wherever it happened to be kept. 


By section 9 of 24 ang 24 Vic. O. 104, the High Court of Oslcutia took over all 
the powers of the Supreme Court, including the powers exercised absolutely in respect 
of any Copyright Register. 

Held that this Court, therefore, has jurisdiction to order the expunging 
of entry in the Catalogue ofebooks kept in Bombay uyder Sec. 18 of Act 


XXY of 1867. Ismail Bin Sheikh Badal v. Allibhai Sarafall est 278 
Co-sharer landlord, purchase of occupancy i See sesh Tenancy 
Act, Seo 22 vee sie a oo 1 


z, rights of, against a lessee of joint property under other co-sharers—Co-tenant, 
rights of, to occupy and use quarries or mines—Injunction—Damages 
—Ouster or exclusion. 


Per Mookerjee J.—In the case of immoveable property jointly owned, each co- 
owner is, in theory, interested in every infinitesimal portion of the subjoct-matter, 
and each has the right, irrespective of the quantity of his interest, to be in possession of 
every part and parcel of the property, jointly with the others; but it does not follow 
that every use of joint-property by one co-owner renders him liable to an action for 
account to the other, even though the use is perfectly legitimate and does not 
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econstitute an invasion of the rights of the co-sharer; if there is no assertion of hostil 
title, no exclusion or ouster, an action of ejectment cannot lie; if there is no destruc- 
tion of the property, no conversion, an action of trover is not the appropriate means 
of redress ; nor does an action of account lie unless it is alleged and proved that the co- 
tenant has received more than his just proportion. 


In the case of mining properties the only mode in which they may be profitably 
used is to take from them valuable ores, and if this is done properly by one co-tenant, 
so as not to interfere with the exercise in a similar manner of the equal right of the 
other co-tenant, no liability can be imposed upon the one to account to the other. 
Bo long as an estate is used according to its nature, it is no valid objection that the 
use is consumption, and it is no fault of the tenant that it is not more endurable. 
The taking of ore from a mine is rather the use than the destruction of the estate, the 
result of the tenant’s labour and capital are in the nature of proceeds of profits, and 
the partial exhaustion is but the incidental consequence of the use. 


A tenant-in-common cannot be held liable to his co-tenants for damages for use 
and occupation of the joint property, unless there has been waste or an ouster of his 
co-tenants. 


When the tenant in possession has prevented his co-tenants from obtaining from 
the premises such profits as they wore capable of yielding, or has taken possession of 
the whole and use them as his own, and, thereby, mado a profit, he must account, 
either for the fair rental value or the profits, or be liablo for mesne profits; for one 
tenant is bound to account to another only as his bailiff, under contract, express or 
implied. . 

Where one tenant-in-common occupies the joint property, without any assertion of 
hostile or exclusive title on his part, and without claim on the part of his co-tenants 
to beadmitted into possession, he is under no obligation to account, for he bas a right 
to such ocoupancy. 


Per Harington J.—One co-tenant cannot succeed against another, in trespass 
unless there has been an actual ouster ; he cannot being trover unless there has been n 
destruction of the common property ; he cannot call for an account unless under some 
express or implied contract. 

The proper and legitimate use of a hill is to quarry stonpin it. A co-tonant, by 
using the common property, the hill, in the way in whiolf it is proper to use it, cannot 
be sued in trover even if he should have got more than his share from the hill. 


Every piece of stone is not, after severance, the joint property of all the 
co-sharers ;  co-sharer is entitled ta all the profits which his own eaterprise 
anıl industry enable him to get*from the joint property if he leaves it open 
to the other co-sharers by a similar exercise of industry and enterprise to 
appropriate to themselves profits from the joint property not less than their 








undivided share of the whole. Mohesh Narain v. Nawbut Pathak izi 487 
Court of wards, See Estoppel P sai 460 
Oriminal Court, Jurisdiction, See Oriminal 1 Procedure Code, Sec. 183 ies 494 
— oo , See Criminal Procedure Oode, Sec. 145 ov 482 
Cruelty, what amounts to, See Conjugal rights aie 283 
Criminal Procedure Gode, Sec. 107, Security for Sem the paein 
trial, See Beo, 117, Cl. (4) a zà i 816 
Á , Secs. 107, 145, Breach of the RIE eres re 
to bind down, if legal -See Criminal Procedure Gode, Seo. 145, 630 
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, Secs. 117, Ol. (4), 107, 988, 889—Security for keeping 
the peace—‘Associated together,’ meaning of the toords—Joint trial— 
Prejudice—Wrongful acts comnuitted—Breach of the peace, likelihood 
of—Servants acting in the interests of their master—High Court— 





Per Rampini J.- -When two or more persons are associated together in the matter 
of extortion of kabuliats at enhanced rates from the tenants of their master the zemindar, 
for his benefit, the terms of Seo. 117, Sub-Sec. (4) Cr. P. Code fully justifies a joint 
enquiry of all those persons. 


When persons, in whatever capacity, commit wrongful acts which may probably 
occasion a breach of the peace or disturb the public tranquility, as they have done 
before, they are liable to bo proceeded against under Sec. 107 Or. P. Code and cannot 
escape liability by plonding or showing that they acted in obedience to the orders of 
their employer. 


Per Henderson J,-When acts are done by two or more persons, not in their own 
interests but in the course and within the scope of their employment, in the intercsts 
of their master and under the orders, express or implied, of him or his agents, in such a 
case ordinarily, their acts (i.e of the servants) wonld be primarily and properly attri- 
butable to the orders given and not necessarily to any association together for the 
purpose of commiting the acts. i 


If the servants of a gemindar acting under orders of their master or out of zoal 
for their master’s interests or for any other reason join or associate themselves together 
for the purpose of committing acts of oppresion upon the raiyats, they will rendor 
themselves liable to punishment for any offences which they commit if they are 
shown to have habitually committod extortion so as to bring them within the terms of 
sec. 110 Or. P. O., liable to give security for their good behaviour. 


The words “ associated together” do not imply that the persons to whom they may 
be properly appliod must have been acting in concert, but that persons associated to- 
gether in the matter of an enquiry under Sec. 107 Cr. P.O., must be persons shown to 
have been acting together in the various matters charged against them as grounds for 
binding them over to keep the peace. 


Where there is no such association together a joint enquiry is improper, if not also 
illegal, and such an enquiry prejudices the accused. 


The object of Beo. 107 Or. P. O. is the prevention and not the punishment of 
offences. Where wrongful acts are committed, which if repeated, are likely to occasion 
a breach of the peace, the proper and appropriate procedure would be to institute regular 
trials for the offences which tho acts constitutes and not to take proceedings under Sec. 
107. Or. P. Code; an order for security to keep the peace wgquld very seriously preju- 
dice them in their trials, should such trials be instituted. 


Where an inquiry is found to have been defective or improper ands question 
arises whether a fresh enquiry should be directed it is ordinarily necessary to look to 
the evidence, 


Having regard to the information upon which the inquiry was started, it might 
very well be that a joint enquiry would at first be right and proper but if ata later stage 
it appeared that a joint enquiry migh prejudice the persons concerned, it would be the ° 
duty of the Magistrate to stop the onquiry and institute separate onquirics. 


Where, however, in a proper case, the Magistrate had exercised the discretion 
. vested in him, the High Court would not rightly interfere. Butifit should come to 
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the conclusion that the persons concerned had been prejudiced by the procedure adopted, 
it should not hesitate to interfere as a Court of Revision. 


Per Geidt J.—The association which will give the Magistrate jurisdiction to deal 
in one proceeding with two or more persons must be alleged or implied in the initiatory 
order. Ib is the accusation which must be looked to to ascertain whether a joint trial is 
legal or not. If on the information received by the Magistrate, two or more persons are 
associated together in the wrongful acts which they are likely to commit and which 
may probably occasion a breach of the peace, ho has jurisdiction to hold » joint enquiry 
in proceedings under Seo. 107 and to make an ordor requiring fhe execution of a bond 
by all those whom he has reason to think to be associated together in the aots likely to 
be committed by them. Nor will his procoedings be vitiated evenif it should appear 
in the course of the enquiry that one or more persons called on to shew cause, are not 
associated with those against whom there is sufficient reason for making the order 
absolute. 


The phrase associated together applies to persons acting in concert, whether the 
concert is due to to mutual agreement amongst themselves or to obedience to the orders 
of common master. 


The object of proceedings under Sec, 107 Or. P. Code is not to punish persons for any- 
thing that they have done in the past but to provent them from doing in tho future somo- 
thing that may probably occasion a breach of the peace. 


Evidence as to acts committed in the past may be brought forward to show 
that while the conditions remain unchanged similar acts may be committed in 
the future. Tf those acts are wrongful and are likely to occasion a breach of 
the peace, the Mugistrate’s jurisdiction to take security is inno way im- 
paired by the circumstance that those acts are offences for which the offenders 
may be punished when they are committed. Srikanta Nath Saha v. King 
Emperor sie ia ie a sii ae 616 








--——, Sec. 138, Public nuisance, abatement of —Magistrate, juris- 
diction of —Bona fide claim of right—Jurisdiction, ouster of —Decision as to 
the bona fides of claim, if necessary—Right of way, obstruction to. 


It does not follow that, because the land over which e right of way isclaimed, 
belongs to a particular person that, therefore, that person must necessarily be acting 
bona fide when he denies that there is a way over his land. 

The question of bona fides of a claim is a matter of fact which has to be enquired 
into like any other question of fact, e J 


When, however, there is if fact a bona fide claim of “right in a casa in 
which a person is required to remove a nuisance, the Magistrate’s jurisdiction is 
ousted and he has no power to make an order under Seo. 188 of the Code of 
Oriminal Procedure. Nundo Gopal Chatterjee v. Kusum Kumar Baner- 
jee a iN Bes we ai sis 484 

— —--—, Sec, 144, Nuisance or apprehended danger, urgent cases of 
—Immediate prevention—Speedy remedy—Magistrate, jurisdiction of, to 
take action. 

Before a Magistrate can take action under Sec. 144, Criminal Procedure 
Code he must be of opinion that immediate provention or speedy remedy of 
a nuisance or apprehended danger is nocessary, and when he has made up his 
mind thatitis so, he must state the material facts inthe order. Kharoo Lal 
Sajawal v. Shyam Lal ae ia wes wai aes 216 


- 
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Criminal Procedure Code, Sec. 145, Jurisdiction, local limits of —Sudject of dispute, 
situated partly within and partly without the local limits of a 
Magistrate's jurisdiction. 
Sec, 145 of the Code of Oriminal Procedure gives power toa Magistrate to in- 
stitute proceedings under the seotion in regard to any land or water or the boundaries 
thereof, within tho local limits of his jurisdiction. 


When therefore, a jalkar, the subject of a proceeding under Sec. 145, Criminal 
Procedure Code is situate partly within and partly without the local limits of a Magis- 
trate’s jurisdiction, the order of the Magistrate with regard to that portion of it which 
lies outside it is ultra vires. 

Proceedings having been taken with regard to the jalkar as a whole, 
the entire order should he set aside. Korban Molla v. Raja Srinath 

Roy see sth sis 829 

———-Secs. 145, 107—Dispute concerning land—Breach of the poace— 

Procesdings to bind down parties, if legal and proper—Magistrate, 
ditty of. 

Where parties are quarrelling over land, one of which claims to be in 
exclusive possession and the other to be joint possession of the land jand 
there is every likelihood of a breach of the peace taking place, the proper 
procedure for a Magistrate is to proceed under S. 145 and not under Bec. 107 
of the Code of Criminal Procedure. Emperor v. Debendra Nath Bose... 682 


—————Sec. 145, Sub-Sec. 1—Order, formal, under Sub-sec. 1, if necessary absolutely 
—Jurisdiction—Arbitrators, decision of question as to acttal possession 
by—Delegation, sf legal. 

The making of a formal order under Sub-sec. (1) of Sec. 145, Code of Criminal 
Procedure is absolutely necessary to the initiation of proceedings under the section, and 
an omission to make such an order and to draw up a proceeding under the sub-section 
is a question of jurisdiction whioh renders all the proceedings invalid. 


Semble. Sec. 145 Or, P, Code does not contemplate that the question as to 
who is in actual possession should be delegated, even by consent of parties, 
to arbitrators. The section directs the Magistrate himself to receive the 
evidence adduced by the parties and on a consideratien thereof to come to 
a decision. Bunwari Lal Mukhopadhya v. Hridoy Ohakravarti ea 432 


Secs. 145, 146 (1), 148—Actual possession, dispute as to—Possession of 
different portions—Costs, discretion as to—High Court, power of, to revise 
order as to oe 


Wheres Magistrate finds that both parties were at the time of the order under 
Seo. 145 (1), Or. P. O., realizing rents from some of the raiyats of the village, his find. 
ing must mean that both parties were in possession, each of different portions of land, 
and in such a case it is not cpen to him to decide that neither party was in possession 
and to act under Seo. 146, cl. (1) of the Criminal Procedure Code. 

The intention of the Legistature in such proceedings is to maintain the stains quo. 

A wide discretion as to costs is given toa Magistrate by Bec, 148 (8), and under the 
present Oode of Criminal Procedure, the High Gourt has no power in revision to inter- 
fere with his exercise of that discretion. 

The practice of awarding in proceedings under Sec. 145, Cr.P. Code, addi- 
tional costs for extra fees and travelling and other expenses of a like nature, 
incurred by reason of bringing pleaders or counsel from a distance con- 
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demned. Rajendra Narain Roy v..-Mohamand Arzumand Khan Ghowdhury....391 
Sec. 183 —Offence committed on a journey, where triable— Meaning of the 
words ‘ that journey — Venue. 

The only Courts competent to try the case of an offender in respect of an offence 
committed on a journey, are the Courts through or into the local limits of whose jurisdio- 
tion the offender in the course of the journey, he was performing, passed at the time the 
offence was committed. 

The journey referred to in the first part of section 183 of the Code of 
Criminal Procedure is the journey which the offender is in the course of 


performing ; and the words ‘that journey’ at the end of the section refer to 
the same journey. Aminulla Serang v. P. M. Guha 834 


——Scos. 195, Ol. (4), 476—Sanction—Direction to PETE aps aoticn of 
particulars —Enquiry or irtal to be held by first class Magistrate. 
Sec. 476, Cr. P. Code requires the Gourt, after making any preliminary enquiry that 


may be necessary, to send the case for enquiry or trial to the nearest Magistrate of the 
first class. 


A sanction granted under section 195, Cr. P. ©. must be granted toa 
partioular person and must specify the Court or other place in which and 
the oocasion on which the lic offence has been committed. Niyamut 
Miah v. Emperor set ove 680 
mmm — SECS, 283—289, Joinder of Ghaeas, See Seo. 117 cl. (4) ois 616 
Secs. 287, 838, Joinder of charges—Separate and distinct acts committed by 
two sets of persons, joinder of, if legal—Re-trial. 
The trial of two separate and distinct offances, committed by separate sets of 
persons at different times, at one and the same trial is illegal. 





A retrial of the offences with which the accused were respectively charged 
was, in the ciroumstances directed to be held by two trials. Emperor v. 
Esaa Sheikh ues eee was irs wee aa 475 





——Secs. 297, 298-—~Charge to the Jury—Misdirection—Charge, inordinate 
length and involved nature of —Miscarri tage i of gustice—Liw, explanation 
of—dJudge, duty of. 

` The duty of a Judge in charging a Jury in a criminal case is to make up his mind 
as to what the law is, and to tell the Jury what it is, as succinctly and clearly as he can ; 
but to cite to the jury a large number of cases which the Jury cannot possibly under- 
stand is caloulated to confuse them and to lead to a misoďrriage of justice. 


The practice of delivering to the Jury charges of inordinate length and 
involved nature, and of citing to them a string of cases, specially upon 
questions of a civil nature, oe io inie Charan Chakrayarti 
v. Emperor oe 159 
Secs. 898, S Ohang to Jir ariek anaes evidence, pas of— 
Facts, conclusion as to—Inferences from facts—Judge, duty of—dury, . 
duty of —Thumbd impressions, comparison of —Prajudica. 
Evidence of an expert should be approached with considerable care and caution, 
specially where much depends upon such evidence. 





A Judge in charging » Jury should call the attention of the Jury to the nature 
and history of the case as laid before the Court by the proseoution. 
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The question as to the identity of thumb-impressions on two or more documents, 
for the purpose of ascertaining whether the thumb-impressions are of one and the 
same person, is eminently a matter for the Jury and not for the Judge. 


Where, in a charge to the Jury, the Judge omits to call the attention of the 
Jury, to the nature and history of the case as laid before the Court by the 
prosecution, to the fact that the evidence of an expert should be approached 
with considerable care snd attention, and to the actual thumb-impression 
or mark on the document, execution of which was falsely admitted by a 
person, before a Sub-Registrar, by means of false personation, and gives 
his own opinion to the Jury, upon the result of a comparison of thumb- 
marks, instead of leaving it to the Jury to form their own opinion, the 
charge is vitiated by misdirection and the accused may be ame! by 
such a charge. Panchu Mondal v. Emperor we aD 385 
Sec. 476, Direction to prosecute See Cr. P. Code Sec. 195 cl. (4). 680 


— See. 476, ‘ Judicial Proceeding '—Ministerial Act—Delivery of pos- 
session in execution of a decres—Resistance—In the course of a 
Judicial Proceeding—Indian Penal Code, Seo. 186. 


Held (Per Harington and Henderson JJ., Pargiter J. dissenting)—De- 


livery of possession of land to the decree-holder bya Nazir in execution of a 
decree is not a “judicial proceeding” within the meaning of Sec. 476 Or. P 
Code, but ia a purely ministerial act; when the Nazir is resisted in the 
course of such delivery of possession, no action can be takon under Bec. 
476, Oriminal Procedure Code by the Court executing the decree, as such 
act cannot be said to have been brought to its notice “in the course ofa 


Judicial proceeding.” Har Charn Mukerjee v. Emperor cas aes 161 
—Sec. 488, Sub-sections (6) and (9), Maintenance, proceedings for, 
ex-parte— Residence. 


Proceedings against a person for maintenance on the ground that ho is the fatherof 
. an illegitimate child should not be conducted ex-parte. Evidence in such proceedings 
ought to be taken in the presence of such person or his pleader unless he is wilfully 
avoiding service of summons or neglecting to attend the Court, 


e 
Quere—Whether the present case has been brought under sub-section (9), Beo. 
488, Or. P. C. Ajoy Chandra Dasv. Duli Bewah a ar 192 





Maintenance—Offer to maintain twife—Dismissal for non-appearance— 
Willingness of wife to live with husband—Rehearigg. 


Ina case for maintenance, when the husband offers to maintain the wife, on 
condition of her living with him, and the wife states tkat she is willing to live with 
him, the Magistrate cannot make an order under Sec. 488 Cr. P. Code, unless the 
petitioner satisfies him that, notwithstanding such offer, there is just ground for 
making such order. 


The law does not empower a Magistrate to rehear on application for 
maintenance under Sec. 488 Or. P. Code dismissed for non-appearanca 


Hakimi Jan Bibi v. Mouze Ali tes 214 

Custom, family or territorial, how to prove, See Maintenance grant ses 517 
-Damages, Suit for, See High Court, Original Side sae as 219 
, for breach of promise, See Contract Act Sec. 28 Se 261 

Date of an instrament, See Registration Act, Secs. 28, 24, 25, 26 SS 126 
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Deceased Wife’a Sister, marriage with, Validity of—-Roman Oatholics—Domicil— 
Presumption. 


The validity of a marriage between persons domiciled in British India and not 
belonging to the classes mentioned in section 87 of the Act XII of 1887, isnot affected 
by the statusof the wife, ifthe husband possesses the necessary legal capacity for 
entering into a valid marriage with her. 


The Courts in India will not disallow the marriage of a Roman Catholio of Indian 
domicil, who has obtained the necessary dispensation, with his deceased wife's sister, 
though by the law of her own Church she may be incapable of contracting the 
marriage. 


The presumption in favour of every thing necessary to give validity to a 
marriage is one of very exceptional strength and the evidence to rebut the presumption 
must be strong, distinct, satisfactory and conclusive. 


' Per Mitra J.—Thore is no municipal law or well established usage 
prohibiting the marriage of a domiciled British Indian of the Christian 
religion with his deceased wife’s sister, and sucha marriage cannot be 
regarded as incestuous by the general consent of Ohristendom. The 
marriage having been celebrated in a Christian Church by a Christian 
clergyman and having been recognised by the community to which the 
parties belonged, should be held valid. H. A. Lacas v. Theodorus 

Lucus Po ‘at Sh es as 55 


Decree, setting aside exparte, See Provincial Small Cause Oourts Act, 
Beo, 17 ie 5i ase ais i si 43 


, Reversal of, in appeal—In whose favour and against whom it operates— 
Omission to substitute the heirs of a decsased defendant—iis effect, 


When a plaintiff obtains a decree against several defendants and that 
deoree is reversed in appeal by some of the defendants on a ground common 
to all the defendants, the reversal of the decree and the consequent 
dismissal of the suit enures for the benefit of all the defendants, so that 
the reversnl of that decision on second appeal by the plaintiff, is not 
binding against the heirs of those defendants ‘ho die during the 
pendency of the appeal either in the lower Appellate Court or in the 
High Court, if the plaintiff do not bring in those heirs on the record of 
the second appeal as respondents. The decree obtained on secoygd appeal 
under such circumstances ,cannot be executed against those persons. 

Asibunnessa Bibi v. Walli Ahammed Chowdhury 





‘Defraud, Meaning of, See Penal Code, Sec. 25... P o 469 
Delivery of Possession, Ses Penal Code. Sec, 447 ... ies 104 
—— —— —, See Criminal Procedure Oode, Sec. 476 eee 161 
Deposit of deoretal amount. See Provincial Small Cause Courts Act, Seo. 17 48 
Description of properties in instrument, See Registration Aot, Sec. 23 ie 126 
Enhancement of rent of tenure, See Bengal Tenancy Acf, Seo. 7 site 572 

` Dishonestly, meaning of, See Penal Code, Seo. 25 oes sé 489 
Distribution of sale proceeds, See Attachment before judgment Ss 97 
Documentary Evidence, Misconstruction of, See Second Appeal gis 282 
Domloil, See Deceased Wife’s Sister, marriage with as ive 66 
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Drainage Act, notice, validity of. 


The notice under Sec. 48 of the Drainage Act must be given thirty days 
before the date fixed for filing the objections. A notico for a shorter period is 
illegal and void, Nabin Chandra Mukerjee v. Amrita Lal Chatterjee ... 260 


Estoppel, Estoppel by judgment—Estoppel by conduct—Non-disclosure of title—Sec. 115 
of the Indian Evidence Act—Constructive Fraud—Silence, when tt amounts to 
fraud—Silence, of a pleader conducting a case, about his own title in the subject 
matter of stigation—Legal duty to speak, distinguished from moral and professional 
duty—Frauduleni abstention from taking possession. 


A purchaser of land cannot be estopped, as being privy in estate, by a judgment 
obtained in an action against his vendor commenced after the purchase. 


The silence of the defendants or their predecessors aa regards their own title 
during the pendenoy of the previous suit commenced by the plaintiff against their 
vendors cannot estop the defendants from setting up their title in the present suit 
instituted against them, inasmuch as assuming that the plaintiff continued to 
prosecute the previous suit against the defendants’ vendors under the erroneous belief 
that they had not parted with their title, that belief was not initially caused by any 
omission on the part of the defendants. Seo. 115 of the Indian Evidence Act does not 
apply to such a case. 


Where one of the purchasers acted as a pleader for his vendors who were being 
sued by the plaintiff and actively conducted the defence on their behalf without 
disclosing that they (the defendants in that suit) had ceased to have any title to the 
land in suit and thet he himself, along with others, had purchased their interest in the 
property, the silence of the pleader, although wrong from a moral and professional 
point of view, could not be regarded as fraudulent in relation to the plaintiff so as to 
entitle the latter to deprive him of the rights he had acquired by his purchase, 
inasmuch as there was no legal or equitable obligation upon him to apprise the 
plaintiff of his mistake. 

A duty to speak, which is the ground of liability, arises wherever and only where 
silence can be considered as having an active property, that of misleading. 

If, however, the defendants or their predecessors intentionally allowed their 
vendors to continue in pofsegsion after their alleged purchase, and consequently the 
plaintiff, in ignorance of the transfer, instituted the former suit against the original 
vendors, and continued to prosecute it against them while one of the defendants 
actively defended the suit nominally as the pleader of his vendors without disclosing 
the real situatiofi, and if all this was done with a view to mislead the plaintiff and the 
plaintiff was actually misled, then the defendants’ oorf€uct was fraudulent and they 
could not be allowed to say that the fruits of the plaintiff’s previous litigation were 
illusory and that the suit now instituted was barred by limitation. 


Silence without fraud cannot operate as sn estoppel to assert one’s 

rights over property when the party sought to be estopped, was at the time 

in possession, for peasersion is notice. Joy Chandra coer v. Srinath 
Chattopadhya a's es was a 28 


See Civil Procedure Code, Sec. 13 eis ane 594 
Ancient Zemindary—Resumption by AE E PN 
by Court of Wards. 


Where the Court of Wards, on behalf of successive Zemindars, was in possession of 
the Maliah Forests for some years under the mistaken idea that they belonged to the 
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Zemindari, and the Government officials, under the same mistake acquiesced in that 
possession and approved and encouraged such an expenditure of Zemindari funds upon 
the Maliahs as seemed good in the public interest as also in the interest of the 
Zemindari, although the forests really belonged to the Government by virtue of 
resumption. . 

Held, that there was no such representation as could give rise to a case of - 
estoppel. Gaura Chandra Gajapati Narayana Deo Maharaja Jubun Garu 

v., The Secretary of State for India ... sis 460 

Equity of redemption, Sale of, See Redemption of Mortgage .. asy 584 
Execution, what amounts to. 

‘Execution’ of a document means the signing of the document of the 
executant’s free will. Where the signature to the document is obtained by 
duress and intimidation, there is no execution. Chandra Kishore Munshi 





v. Dinendra Nath Bannyal... ... oh we ` 196. 

Execution of decree, See Deoree, reversal of tee ase 144 

———, See Civil Procedure Oode, Sec. 993 oes ce 816 

—_——— , See Limitation Act, Sch. IT. Art. 179 ei 381 
Executor, security to be furnished by, See Probate and Administration Act, 

Beo. 78 ous es 180 


Hindu or Mahomedan-—Title to PE E Aci. 

Before the Probate Act, a Hindu or Mahomedan executor took no title to 
property mercly as such by virtue of the probate; in the case of Mahomedan 
executors such a title was created for the first time by the Probate Act. 

Nawab Akbari Begum v. Nawab Nuzhat-ud-dowla Abbas 
Hossein Khan... seh si ate 594 
Executor by implication, See Will Ja sia bis as 801 
Expert evidence, valus of. ` 

Evidence of an expert should be approached with considerable care and 

caution, specially where much depends upon such evidence (See also under 


Oriminal Procedure of Code, Seo. 298.) Pancha Mondul v. Emperor sis 885 
Expanging entry in Register of Oopyrights, See Copyright 6: es abe 278 
Evidence Act, Seo. 44, See Mortgage. puisne mortgagee via Ss 65 


~, Sec. 98, Proviso (1)—Admissibiltty of oral evidence to show that a 
transaction which is apparently legal is by way of wager. 
In a suit for damages for an alleged breach of a cgntract entéred into by the 
parties and fully set forth in the bought and sold notes, the defendant claimed the 
ight to go into evidence to prove that the transaction was not a genuine mercantile 
transaction but was in the nature of a wager. 
Held by the Full Bench—That such evidence can be given. The present case falls 
within the precise terms of proviso (1) of Sec. 92 of the Evidence Act. 
Per Woodroffe J.-The instances given in the first proviso of Seo. 92 of 
the Evidence Act are not exhaustive. Even if it be assumed that the question 
of the validity of an agreement by way of wager does not come within the 
term “illegality,” it comes within the proviso. Bentmadhab Das v, Sadusak 





Kotary ae z ay vee 155 

Bec. 114, See Bengal Municipal Act se asa te 51 

— Seo. 115, Ses Estoppel ve re i ... 23, 460 

Fraud, Constructive, See Estoppel Bas oie wae wee 28 
s 
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Fraudulently, meaning of, See Penal Code, Sec. 25 a oes 469 
Ghatwali Tenure, lc of nee of ocoupancy in, See Bengal Tenancy 

Act, Bec 181. tee Sr Sos ate 188 
Gift to a class, See Hindu Law, itt bee Ste ves oe 482 


Gift to sons, Limitation restraining enjoyment—Hindu Law, Will, construction of. 


Where a testator makes an absolute gift to his son which is to be given effect to 
ata later period and there is no disposition over of the intermediate intorost, such 
limitation is bad in law. 

Where however a testator, as in this case, direct that the intermediate interest is 
not to go to his sons but is to be dealt with by the trustees in carrying out certain 
specific trusts, ond it is clear that he intended that the sole interest of the sons in 
the specific properties for some definite time after his doath is to bo confined to a 
monthly allowance payable to each, 

Held: that the gift to the sons during the period required for carrying out 
the specific trusts was only a limited one which was to become an absolute ` 
gift of the entire interest on the expiration of the said period. Prafulla 


Chander Mullick v. Jogendra Nath Sreemanee ... 605 

Government, liability of, for acts of its officers, See Judicial Officers 
Protection Aot aos a 855 

———_~——-, Position of, in Land Acquisition proceso, See Land 
Acquisition Act, Bee. 9 ... an Ay 227 
-—-— , Resumption by, Ses Estoppel ee she 460 
-—— Officer, liability of, Ses Judicial Officers Protection Act... 355 
High Court of Calcutta, Jurisdiction of, See Copy right sss sth 278 


——-——_—-—, Criminal Bench, Jurisdiction of—Action taken by Civil Oourt—Practice. 
Per Curiam.—The Oriminal Bench of the High Court has no jurisdiction to in- 

terfere in proceedings taken by Oivil Courts under Sec. 476 Criminal Proceedure Code. 
Such proceedings should be dealt with under Sec. 622, Civil Procedure 

Code by the Division Court chaving Jurisdiction over the Civil Court 

concerned. Har Charan Mokerjee v. Emperor ay 161 


ı Original Sale, Jurisdiction of—Suit for domages—Breach of agreement. 

An agreemont by a defendant that he will jointly and in participation with the 

plaintiff ‘‘look after and manage” certain appeals filed by the plaintiff in the High 

Court, and will bear a moiety of the costs to be incurred therefor, does not necessarily 

give jurisdiction to the Original Side of the High Court to entertain a suit to recover 
damages for breach of such agreement. 


Where the agreements were oxecuted, the parties resided, and the pro- 

perty affected by them was in the Mofuestl, the High Court has no juridiction 

to entertain a suit based on such agreements unless they contemplated 

something which necessarily had to be performed within the jurisdiction, 

6.g., the instructions must necessarily be given or the costs incurred must 

necessarily be paid within the jurisdiction. Uma Sankar Prosad v. 
Dwarka Nath Mitter i see 219 


Hindu Law, Adoption—Validity of second adoption— ntecibitiey devise—Defeasance 
—Power of adoption, imcapabtlity of execution of. 


Where a Hindu died in June 1870 leaving a will by which he appointed certain 
persons as his trustees and executors, with directions to them in respect of the income ` 
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and the corpus of his estate, and authorised his widow to adopt ason to him, and on 
the said adopted son dying in her lifetime under the age of twenty, without leaving 
any male issue him surviving, to adopt a second son to succeed to the share and interest 
of the first adopted son and where the eventualities contemplated by the testator 
happened. 


Held, that the second adoption was invalid, and that the power of adoption, on the 
death of the first adopted son leaving a heir was incapable of execution. 


Held also on a true construction of the Will, that there was an intestacy as regards 
the corpus, and that on the adoption of the first son the corpus vested in him, though 
he was not entitled to possession udder the scheme framed in the Will. 


Held further, that a clause of defeasance in order to be operative must 

contain express word or words of necessary implication ofa gift over toa 

definite person or persons. In the case of Hindu Wille executed before the 

1st Septemiber 1870, the property left by a testator did not vest in trustees 

who were considered to bo merely managers. Amulya Charan Beal v. 
Kali Das Seal is, fee Ray on’ Vi0) 


——— , ————Immoveable property, suit to recover possession of—Cause of action— 
Limitation—Reg. I of 1808 Reg. LI of 1805—Act XIV of 1859. 

H a Hindu widow, adopted G as her son under a power given to her by her 
husband. G died childless in 1834 and his widow B succeeded to his estate as his 
heiress. By an Anumatipaira executed by G shortly before his death, he empowered 
his widow B, with the consent of H, to adopt a son and directed that the name of H 
should continue to stand registered and that she should have control of the estate as 
long as she lived. In 1887, H executed a puini lease in favour of the defendants’ 
predecessors in respect of the lands in suit together with other lands, In 1946, the 
plaintiff's father was adopted by Band ho thereupon became the heir of his adoptive 
father G ; he attained majority in 1856 and died in 1880. H died in 1848. Ina suit 
brought by the plaintiff in the year 1897 to recover possession of the disputed lands 
on the ground that the pulimi was not binding upon him. 

Held, that the suit was barred by limitation. 


H had no estate in the property in question. On the, most favourable 
view for tha appellant, C granted the putni a3 manager Of the estate for B, 
the then legal owner. Ifthe putni was void, the period of limitation ran 
from the date on which it was granted. But ifit was voidable only by 
B’s successor, the right of action arose ou his adoption (i.s. of the pleintifi’s 
father) and time would begie to run against him from*the date when he 
attained his majority. Under either Reg. II of 1808 or Act XIV of 1859 
time ran from the dat@when the cause of action arose. Bonomali Roy v. 
Jagat Chandra Bhowmick oe Mate 819 
—_-—,; — Mitakshara famtly—Adoption—After-born son—Natural 
son of adopted son—Right to share ancestral property with after-born 
natural son of adopter-—-Extent of share, any, and tf so, what share, 
where there is a natural son. 








The theory of adoption in Hindu law involves the principle of a complete severance 
of the child adopted from the family in which he is born, and his complete substitu- 
tion into the adopter’s family, as if he was born in it; It’operates as birth of the body 
jn the family of adoption and as civil death in the family of birth, with all the legal 
consequences incidental thereto. 
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-An adopted son, by the very fact of his adoption, acquires under the Mitakshara a 
vested intereat in the ancestral property of his adoptive father; he does not become 
divested of such interest, though its extent may bealtered, by the subsequent birth of 
a legitimate or natural son of his adoptive father, and the grandson by the adopted son 
acquires by birth a right in his grandfather’s estate, which entitles him to share in such 
property, though his father be dead, along with the legitimate or natural son of his 
grandfather, 

The right of the adopted son, when there is one legitimate or natural 
son born after the adoption, extends under the Mitakshara only to a fifth 
share of the adoptive father’s estate, in other words, the adopted son takes a 
fourth share of what is taken by the subsequently born legitimate son, 

Birbhadra Rath v. Kalpataru Panda S23 bss 388 

Executor See Executor, Hindu or Mahomedan ae “3 594 

Hindu Law, Gift to a class. effect of—When some incapable of PRE 
whole giftis void when effect cannot be given to a pari of tt. 

There is no rule of Hindu Law that a gift inter vivos or a bequest to a class of 
persons, some of whom are incapable of taking by reason of the rule that the gift is~ 
valid only if it is made fo a sentient being capable of taking, is void also as regards 
those who are sentient and capable of taking. 

The rule in Leake v. Robinson (1) is repugnant to Hindu notions and as it has the 
effect of defeating the intention of the testator, it ought not to be applied to deeds 
executed by Hindus. 

The proposition that a gift must fail in its entirety because affect cannot be given 
to a part of it ought not to be applied to documents executed by Hindus. 
` Where it appeared from the whole of a will executed by a Hindu tes- 
tator that his primary intention was that all his nephews then born and 
those who might be born afterwards, should take equally under a bequest 
made by him and his secondary intention was that his nephews who were in 
existence should, though not specifically named, take, and where the primary 
intention could not he given effeot to, because the bequest was bad in respect 
of those who might be born subsequently, the Court would carry out tho 
secondary intention andegiye effect to the bequest as regards the nephews 
who are competent to take. Prat ai v. Kali Charan 





Singh PA B 482 

c Husband and wife, See Conjugal a, ee isa 283 

——__—— Wills, See Hindu Law, Adoption “3° E wee 270 

ey ; See Hindu Law, Gift et “Oy 482 

) 7, Oonstruction of, Ses Gift to sons, CANTA restrain- 

ing én oy ment: eee see 605 

———— , ———— , Gift to idols not in existence, See Idols, gift t to _ 605 
1 , Bpecific trusts, cee and anus See Idols, | 

gift to age 605 


Hindu Widow, Sale by Hindu widow Daki PN VATT not bie 

Limitation Act (XV of 1877) Sch. LI, Arts. 91 and 141. 

A sale of immoveable property by a Hindu widow without legal necessity is void 
at her death and not simply voidable. The reversionary heir need not sue to set aside 
the document, within three years, before he can recover the property. 

Per Pargiter J.—A sale by a Hindu widow is of itself void upon her death, but 

88 
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that a lease should not have that character unless the hoir should elect to ret it aside 


on the ground that it had constituted an unjustifiable alienation detrimental to the 
estate or on some other grounds. 


Per Woodroffe J.—When a person seeks to recover property against 
an instrument executed by himself or one under whom he olaims, he must 
first obtain the cancellation of the instrument. If, on the other hand, 
a person possessing a simple life-interest alienates, then such alienation is 
only good to the extent of such interest and terminates ipso facto at his 
death. It is not necessary to set it aside. In the case of an alionation 
by a Hindu widow without necessity, the title passed ipso facto ceases upon 
the death of the widow unless assented to by the reversioners. i 
Harihar Ota v. Lokenath Misra Ses ies 408 
Idols, gift to, not in existence—Hindu Law—Will, construction of specifle trusts, 
religious and charitable—Perpetuities, rule as to. 


- Where a testator has not made specific gifts to particular idols, but bas 
expressed a desire to dedicate certain of his properties to specific trusts which his 
executors and trustees are to carry out in the manner indicated by the will, 
there is nothing in the principles of Hindu Law to prevent effect being given 
to the purposes and intention of the testator in the manner proposed by him. 

Held, that in order to constitute a valid endowment all that is necessary 
ig bo set apart specific property for specific purposes, and where these are 
clearly religious and charitable in their nature, the trust is not invalid 
merely because it transgresses against the rule which forbids the oreation 
of a perpetuity. Prafulia Chunder pe yX. ere Nath Sree- 


many . tae 605 
Ijardar, if necessary party in a suit for par tition, 
Where the malik has been made a party to a suit for partition. the ijardar 
under him is not a necessary party. Radha Kanta Shaha v. Biprodas 
Roy ... es aa 40 
Imperfect partition, See Assam Lani and Revenue Regulation T zas 421 
Implied Authority of agent, See Contract Act, Sec. 188 ays bee 199 
Inadequacy of Price, See Revenue Sule Law, Secs. 5, 6 a *° ... we 14,91 
Incumbranee, right to annul, See Revenue Sale Law, Bec. 87... ‘es 579 
Irregularity in Sale, See Revenue Sule Law, Secs. 5, 6 vee .. 14,91 
Joinder of Charges, See Criminal Procedure Code, Secs. 237, 238... « ste 475 
Joint trial, Oriminal Procedure Code, Secs. 107. 117, oÑ oe 283, 289, See 
Oriminal Procedure Code, Sec. 117 ol. (4) Sie 616 
Judge, Duty of, Ses Criminal Procedure Code, Sec. 298 ea 385 


Judicial Officers Protection Act, Sec. 1—Tori—Governmeni Officer, act n 
act of —Government, hability of. 

Where s Judicial officer of the Government is in such a position, that for all 
practical purposes, the Government has no contro] over him, does not cause the act 
complained of, does not authorize or adopt it, and gains no profit from it, the Govern- 
ment cannot be made liable for any tortious act of such an officer, coven assuming 
him to be an agent of the Government, 

In such cases the person to be sued is the person who has actually done the alleged 
wrongful act, who may or may not have a statutory or othor defence. 


Having regard to Act XVIII of 1850, the Judicial officer, if he acted 
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bona fide in the matter, could not be held liable. The legislature by Act 
XVIL of 1850, while freeing the agent, the person who actually commits the 
tort complained of and who would be the person primarily responsible, from 
all responsibility, could not have intended to leave the principal liable. Mati 
Lal Ghose v. The Seoretary of State ies wes Si Ae 855 


Judicial Proceedings, See Criminal Procedure Code, Sec, 476... OR 161 
Judicia! Sale, disturbance of—De facto guardian. 


The Indian Courts have properly exercised a wide discretion in allowing 
the estate of a deceased debtor to be represented by one member of the family 
and in refusing to disturb judicial sales on the mere ground that some 
members of the family, who were minors, were not made parties to the pro- 
ceedings, if it appears that there was a debt justly due from the deceased, and 
no prejudice is shown to the absent minors. But these are usually cases 
where the person named as defendant is, de facto, manager of a Hindu family 
property or has the assets out of which the decree is to be satisfied, under his 











control. Khiarajmal v. Daim... ee iat Sed sii 684 
Jurisdiction, Collector Ses Land Acquisition Act Seo. 9 oai iss 227 
—— ~, Civil Court Ses Revente Sale Law, Secs. 5, 28 z ois 565 
—————,, High Court, Caloutta Ses Copy right ... wns iss 278 
, Criminal Bench, See High Court Oriminal Bench ... Sei 161 
——_—--—, Original Side, See High Comt, Original side Jes vas 219 
——_—~——., Magistrate, See Oriminal Procedure Code Sea. 144 ... “a 216 
r , See Oriminal Procedure Code, Beo. 145 ade di 482 

—— -—,, -— _, Limits of, See Criminal Procedure Oode, Beo. 145 ase $29 
——, , Ouster of, Ses Oriminal Procedure Code, Sec. 138 wee 434 

Jury, charge to, Ses Oriminal Procedure Code, Secs. 297,298 ... hei 159 
—_—_—-——., See Oriminal Procedure Code, Secs. 293, 299 ae ae 885 
———— Duty of, See Oriminal Procedure Code, Secs. 298, 299 Lia 885 


Land Acgaisition Act (T of 1894,) Secs. 9,11, 18, 18, 14, 15, 18, 89, 40—Owner—Land 
—Notice of enquiry—Government, position of—Collector—Jurisdiction— 
Proceedings, judicial or administrative. 


When proceedings are taken for the acquisition of Jand for any Company under 
Seo. 39'of the Land Acquisition Act, the Government is constituted, under Seo. 40, the 
sole Judge as to whether the acquisition is needed for the construction of some work, 
and whether such work is likely to prove useful to the public. The nature of the 
previous enquiry is, in no sense, litigious, and the Government is given control of it; 
neither the promoter nor the owner of the land is entitled to receive notice of the 
enquiry, nor is either of them entitled to be heard. 


The proceedings of the Oollector regarding the measurement and valua- 
tion of the land and resulting in his award are administrative ane not judicial. 
When, therefore, the Collector who conducted the enquiry and made the 
award availed himself of information supplied to him withot the knowledge of 
the owner of the land acquired, and such information was not disclosed at the 
enquiry the proceedings could not, unless they were corrupt or fraudulent, be 
impeached upon this ground. Esra v. The Secretary of State for India ... 297 
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Landlord and Tenant—Repudiation of title—Ejectment—Notice—Appeal, setting up 
: fresh case in. 
In a suit brought by the plaintiffs for ejeoment against the defendant described as 
a trespasser, he repudiated the plaintiff's title altogether, and set up a title in himself. 
His plea, however, was found to be fraudulent. 


Held, that the defendant could not be allowed to set up an entirely fresh 
and inconsistent case in appeal, and say that he was a tenant, and as such 
entitled to six months’ notice. He was liable to ejectment without any 








notice, as n trespasser—Sujjad Ahmed,Chowdhury v. Ganga Charan Ghose .. 116 
Procedure Act (VIII of 1869 B. 0.) See Bengal 
Tenancy Act, Sec, 116 ie PF iwi sis 456 
Legal Cruelty, Ses Conjugal rights si T sai sae 288 
Legal Necessity, Ses Limitation Act, Sch. H, Art. 91 wae ss 408 
Limitation, See Hindu Law, Adoption fe ada ae 819 
——Act (XIV of 1859), See Hindu Law Riess at ea 819 
———, Bec. (1) Cl. (16), See Limitation Act (XV of 1877), Sch. I ` 
Arts, 120,144... eis si Sii S48 78 
——_—-——(XV of 1877) Sch. I, Art. 11, See Civil Procedure Code, Secs. 
278, 280, 283 nee a vee sae ads 296 
, Sch. I, Art. 12 (b), Ses Public Demands Recovery Act, 


———— Aris. 62, 120—Money had and received, suit for—Money 
received by the defendant for the plaintiffs use, suit for. 


A suit instituted by a plaintiff for recovery of money which has been received by 
the defendant, his co-mortgagee in satisfaction of a mortgage in ‘which both were 
interested, though the deed stood in the name of the defendant alone, is suit for money 
payable by the defendant to the plaintiff for money received by the defendant for the 
plaintiff’s use and must consequently under Art. 62, Sch. II of the Limitation Act, be 
brought within three years from the time when the money was received by the 
defendant. ‘ 


The Court ought not to regard a case as coming under Art. 120 of the 

Limitation Act, unless clearly satisfied that it does not come under one of the 

many articles dealing with specific cases. Sheik Mohamed Wahib v, 
Mahomed Amir... O e 167 


Art 89, 180—Suit for dccount—Principal and agent. 


A suit brought by the principal against his agent for rendering an account as a 
preliminary step to enable the principal to recover from the agent money received by 
him and not accounted for, is governed by Art. 89 of the Limitation Act. The period 
of limitation is three years and if would run from the date of the termination of the 
agency. 

But so far as it seeks to obtain from the agent account papers, the suit is 
governed by Art. 120, and the period is six years and it would run from the 
date when such papers are to be submittad to the principal under the contract 
between the parties. Madhub Chandra Chakerbuttl v. Debendra Nath Roy. 147 
Arts. 89, 90 and 120—Sutt for acoount—Principal 
and agent—Time of determination of agency—Misconstruction of a 
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portion of documentary evidence—Question of fact—Ground of second appeal 
—Oontract Act (IX of 1878) Sec. 218. 


For an action by a principal against his agent claiming an account and 

the money found due on such account, the period of limitation is three years 

from .the date of the termination of the agency, as prescibed in Art. 89 of 

Schedule IL of the Limitation Act. The term “moveable property ” in this 

article inoltides money. Shib Chandra Roy Chowdhry v. Chandra Narain 
Mukerjee si ses us 232 





—— dris. 89, 115, 116—Swuit for account against Gomasta. 


A suit for an account by a principal against his agent on the basis of a registered 
agreement, is governed not by the three years rule laid down in Art. 89, but by the six 
years rule laid down in Art, 116 of the Limitation Act. The time runs fron the date 
when the contract to render accounts is broken. 


Tf under the contract, the account has to be rendered ‘at the end of every year, the 
plaintiff is not entitled to accounts for more than six years preceding the suit. $ 
Semble, if the agent does not hold under a registered contract, the case 
would be governed by Art 115, and not by Art. 89. ‘Moti Lall Boge v. Amin 
Chand Chattapadhya Pi a 211 


—— Árt. 120, See Aris, 89, 90, 120. ...147, 167, 282 


— a, Aris. 91, 141— Sals by Hindu widow without 
legal necessity— Void, not voidable. 


A sale of immoveable property by a Hindu widow without legal necessity is void 
at her death and not simply voidable. The reversionary heir need not sue to set aside 
the document, within thres years, before he can recover the property. 


Per Pargiter J.—A sale by a Hindu widow is of itself void upon her death, but 
that a lease shonld not have that character unless the heir shold elect to set it aside 
on the ground that it had constituted an unjustifiable alienation detrimental to the 
estate or on some other grounds, 


Per Woodroffe J.—When a person seeks to recover property against an 
instrument executed by himself or one under whom he claims, he must first 
obtain the cancellation of the instrument, If, on the other hand, a person 
possessing a simple life-interest alienates then such alienation is only 
good to the extent of such interest and terminates ipso facto at his death. 
It is not necesfary to sot it aside. In the case of an alienation by a Hindu 
widow without necessity, the title passed ipso fato ceses upon the death of 
the widow unless assented to by the reversioners. Harihar Ota v. Loke 

Nath Misra dis 408 


, Sch. II—Arts. 120, 154— Declaratory nis Spactfia Relief Act (I 
of 1877), Sec. 48—Lrmitation Act (XIV of 1859), Sec. 1; cl. 16, appli- 
cability of—Amendment of plaint—Change of character of suit. 

A suit, for the declaration of title to-immoveable property against persons who, 
by their fraudulent and unauthorised dealings with the same (e. g. mortgage, sale in 
execution of mortgage decree, and purchase thereunder), had cast a. cloud upon the 
plaintiff's title, was instituted more than six years after the date of the confirmation 
of the sale under the mortgage decree. 

Held, (1) that the provisions of the Limitation Act are applicable to such a case. 


(2) that Art. 144 of Bch, II of the Limitation Act of 1877 does not apply to a suit 
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suit for the.declaration of title to immoveable property under Sec. 42 of the Specific 
© Relief Act; Art. 120 applies to such a case, 


(8) that the title of an auction-purchaser originates when the sale takes place, 
and in any event it is matured when the sale is coufirmed, and a plaintiff seeking for 
a declaration that the auction sale has not affected his rights, is bound to sue within 
six years from the date thereof. 


Heid further, that an amendment of the plaint so as to make a new case 
materially different from the original one, and wholly contradictory to the 
evidence on the record, cannot be allowed. Mahabharat Shah v. Abdul 

Hamid Khan re ie sie 78 


, árt. 179— Evidence of decree—Revival of previous 
application. 

An application for execution of a decree was made in time on the 24th August, 
1888, and notwithstanding objections by the judgment-debtor, an order was made on 
the 18th December, that the execution should proceed. On appeal, the High Court 
held, on the 7th January, 1890, that the application for execution could not be allowed. 
Onthe 24th November, 1894, the Privy Council set aside the order of the High Court 
and restored that of the Subordinate Judge. In the meantime. on the 29th November, 
1889, an order was made by the Subordinate Judge transferring the case to the 
Collector. 


On the 28rd of December, however, another order was made to the effect that, in 
default of prosecution on the part of the decree-holder, the rocord should not be sent 
to the Collector. 


On an application made on the 28rd November, 1897 for the revival of the execu- 
tion case instituted on the 24th August, 1888, 


Held.—That the order of the 23rd December, 1889 was in nosense a 
final order, that the execution proceedings, commenced by the petition of the 
24th August 1888, were never finally disposed of and that the present 
application was in substance, as well as in form, an application to revive 
and carry through @ pending execution, suspended by no act or default of 
the decree-holder, and was not an application to initiates» few one, and was 
such, it was not barred by limitation. Shaikh Kamaraddin Ahmed v. 


Jawahir Lal wee tas e šas ves 381 

Lis Pendens—See Mortgage ie tee wey wah 871 

Local Usage —See Bengal Tenancy Act, Seo. 181 ... © 188 
Magistrate of the first claas—Enquiry or trial held TE E es 

Oriminal Procedure Code, Sec. 195 ol. (4) Mia wee 680 

Mahomedan Law, Eixecutor—Ses Executor, Hindu or Mahomedan ha 594 

Maintenance, sult for—See Criminal Procedure Code, Seo. 488 ... TO e.. 104, 214 





, based upon contract—Mitakshara Ch. I, sec. 7, 
paras. 1 and 8—Step-mother’s share on partition. 

Under the Mitakshara law a step-mother is entitled to aœ share on a partition 
amongat tho son. 

By a contract of the 12th May 1890, the uterine sons and step-son of the plaintiff 
agreed to pay Rs. 700 to her annually for her expenses of charitable acts and mainten- 
ance. The plaintiff was not a party to the contract, but accepted and acted 
upon it. ` 


Vou. I.] INDEX OF CASES. 667 


Maintenance, (Conid.) 


Held, that the plaintiff having accepted and acted upon the terms was, 
to all intents and purposes, a party to the contract and could enforce the 
same. Chowdhury Thakur Prosad Shahi v. Musstt. Bhagbati Koer 142 


——— grant, duration of, khorposh grant, incidents of—Custom, family, 
territorial, how to prove—Mtnes—Holdsr of maintenance grant, not 
entitled to open and work new mines. 

A grant for maintenance made to æ junior member ofa joint Hindu family isprima 
facie for the life of the grantee. 
A family or territorial custom, at variance with this general characteristic of æ 


maintenance grant, must be established to be ancient and invariable by clear and 
unambiguous evidence. 


Quere—Whether a Khorposh grant prima facie involves anything more than the 
grant of the income of the property. 
It is inconsistent with the ordinary conception of a grant for mrinten- 
ance, whether limited to the life-time of the grantor or to that of the granteo, 
that it should confer, either on the grantee or on his transferee the right to 
open new mines within the grant and raise and appropriate to his own use 


the product of them. Tituram Mukherjee v. Elias E. Cohen ane 517 
Marriage, Yalidity of—See Deceased wife’s sister, marriage with és 55 
Marriage Pan—Ses Contract Act, Seo. 28 ... ee ive See 261 
Merger of charges—See Mortgage ue ap Se ace 581 
Mines, working new mines—See Maintenance grant ... 517 


Minerals—Interpretatton of uae neal 7 miner als— Rights 
of grantor to have egress and ingress and to work mines. , 

A reservation of minerals does not necessarily include every substance which can 
be got from underneath the surface of the earth for the purpose of profit. The words 
‘mines’ and ‘ minerals’ in any particular grant must be given the meaning which, 
judged from the whole of the deed, the parties may be taken to havo intended. 

When a grantor of land has reserved to himself the right to,under- 
ground coal and lime stone, he is entitled to egress and ingress, for the 
purpose of reasonably wosking the mine, but he is bound to do no more 
damage to the surface than is absolutely necessary, to protect “the granteo’s 
right of support and to compensate him for any itjury tothe surface of the 
soil. Gandoo Mahata v. Nilmonee Singh Deo Bahadur ... 526 
Mitakshara, Se8 Maintenance, suit for `... 142 
Money had and received, suit for—See Limitation Act? Soh. L, Arts. 62, 120 167 


Mortgage, right of mortgagee—Throwing entire burden oy portion of the security, 
releasing remainder, illegal, Acknowledgment by mortgagor of prior morigage, 
effect Of, on puisne mortgages, before acknowledgment—Revival of mortgage after 
satisfaction by conveyance, when allowable—Limitation runs from revival. 

It is not open to a mortgagee to throw the burden of the entire debt upon a 
portion only of the mortgaged pfoperty and release the remainder orf the ground that 
it is subject to prior charges. ae ae 

Per Mookerjee J—An acknowledgment by the mortgagor in favour’ of æ prior 
mortgagee does not preclude a puisne mortgagee whose title accrued before the ack- 
nowledgment was given, from relying on the Statute of Limitation as a bar. ` - 

Per Hartington J.—Quere, whether an acknowledgment so given may not be 
operative a8 against a puisne mortgagee. 
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Mortgage, (Contd.) 
Per Mookerjee J.—When a mortgagee takes a conveyance of a portion of 
the mortgaged property in satisfaction of his claim, if the convoyence subse- 
quently proves to be inoperative, the mortgage dobt is revived and may be 
enforced by suit. The period of limitation for such a suit runs from the 
date of the revival of the cause of action. Surjiram Marwari v. Barhamdeo 
Persad... ass ot see “ve, 887 
, Two Mortgages— Mortgage upon the same property—Decress—Sale— 
Right of purchaser—Lis Pendens. 


Per Brett and Mitra JJ. (Rampini J. dissenting)—When a first mortgagee and 
a second mortgageo ofthe same property obtain deorees upon their respective mort- 
gages, each without impleading the other, if the second mortgagee purchases the 
property in execution of his own decree before a similar purchase by the first mortga- 
gee, the first mortgagee purchaser is entitled to call upon the second mortgagee pur- 
chaser to redeem him and upon failure to do so, to get possession. 

PerRampini J. contra.—The remedy of the first mortgagee in such a case is to bring 
® fresh suit upon his mortgage making the second mortgagee a party, and if such suit is 
barred by limitation. he is without a remedy. 

Quere—Whether tho doctrine of lis pendens would apply to tho sale in 
execution of the second mortgage, as the titles of the respective purchasors 
relate back to the dates of their mortgage. Har Prasad Lal v. Dalmardan 
Singh ... see) a bis we BTL 
, Prior and puisne incumbrances— Merger of charges—Redemp- 

tion terms of-—Mortgagee tenant bound to account. 
A first mortgagee who purchases the mortgaged property from the mortgagor may 

set up his prior security as a shield against a subsequent incumbrancer. 

' When a mortgagee undertakes to colleot rent from the tenants of the 
property comprised in his security and to apply them in satisfaction of his 
dues, if he himself is one of the tenants he must, when the accounts are taken, 
allow credit for the rents payable by him, although if at that time a suit 
were brought for the recovery of the rent, it might be held to be barred by 





limitation. Ram Nath Mukhopadhya v. Brahmamoy! Debya is 531 
Decree, See Transfer of Property Aah, Secs. 85, 86, 88, 89. _ 81 
Redemption of, Ses Redemption of mortgage eee 584 


Puisne Mortgage, Evidence Act (I of 1873) Sec. 44—Transfer of 
Property Act (IV of 1882)—puisne mortgagee—right of, to redeem a 
prior mortggge. ° 
In the absence of fraudor collusion, a consent deoree, so long as it is not set aside, 
is binding, although cohsent was given by the pleader, in excess of his authority. 
- A mortgagor is entitled to redeem notwithstanding the existence of s puisne 
mortgage. 
A puisne mortgagee’s right to redeem a prior mortgage, asises when he 
aaserte it by a suit; and exists only so long as {he prior mortgage on that 
portion of the security, which is common to the two mortgages, is a sub- 
sisting one, and is capable of being redeemed. Batkantha Nath Roy 
Chowdhry v. Mohendra Nath Roy a was 65 
Moveable properties, necessary for the service of Thacoors—meaning of. 


‘* Moveable properties and articles necessary for the Thacoors, for the. . 
Service of the Thacoor'’ mean articles which ure suitable for the purposes 
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Moveable properties (Contd.) 
of worship of the Thacoor and not monies in the hands of the executors or 


other articles which are inappropriate for the worship of the Thacoor. 








Prafulla Chander Mullick v. Jogendra Nath Sreemany ... sei 605 
Notice, of suit, sufficiency of, Ses Civil Procedure Code, Sec. 424 Ay 542 
validity of, See Drainage Act, Sec. 43 ... 260 

, effect of due service of, See Public Demands Recorey Act, 
Sec. 10 ose sa 360 
defect in, See Public Demands ieee Act, Bec. 10 ade 550 
omission to issue, See Revenue Sale Law, Beos. 5, 28 eee 565 
Nuisance, See Oriminal Procedure Code, Sec. 144 sea ete 216 
———_—_—Public, See Criminal Procedure Code, Sec. 188 Des wis 434 
Objection, petition of, See Bengal Municipal Act EE D 51 
Occupancy holding, purchase of, See Bengal Tenancy Aot, Sec, 22 4 (9 ) ae 1 
ralyat, See Bengal Tenancy Act, Sec. 29 A ees 10 
—— right, acquisition of, See Bengal Tenancy Acl, Seo. 181 bee 188 
, See Bengal Tenancy Act, Secs. 116, 120 (2), 178 ioe 466 
Oral evidence, admissibility of, Ses Evidence Act, Sec. 92 ae 155 


Order in Counoil, costs. Appeal to His Majesty in Council—Security NE E 
of Property Act (IV of 1882) Secs. 58, 67, 99—Civil Procedure Code (XIV 
of 1883) Sec. 610 —Interest thereon. 

No interest on costs having been allowed by the Order in Council, it 
was not competent to any Court in India to award interest. Tokhan 


Singh v. Girwar Bing ... fee or st 118 

Owner, See Land Acquisition Act “iv “ei T Q27 
, for repair of building, Ses Bengal Municipal Aot 51 

Partition, Portion of joint estate—Suit for —if maintainable—Ijardar, if c a necessary 


party. 

A suit for partition of a portion of æ joint estate is maintainable when 
such portion is the only property held jointly by the plaintiff and the de- 
fendants, although thedefendants may be jointly interested, with or without 
other porsons, in the remaining portion of the estate. Radha Kanta 

Shaha v. Biprodas Roy a 40 

Penal Code, Secs. 95, 415, 419, ‘ Fraudulenily '— Cheating by personation— 
° “Dishonesty, if used im the same sense—" Defraud,” meaning of— 

Inducement by trick or lie, if amounts to defrauding—Damage or harm. 

The definition of the word “ fraudulently” in Sec. 25 of the Indian Penali Code is 
imperfect as it leaves undetermined the word “ defra x 

The word “ fraudulently ” used in Sec. 415 of the Penal Code, together with the 
word “‘ dishonestly ” means something different from “ dishonestly.” 

The word “ fraudulently ” is not confined to transactions in which there is wrong- 
ful gain on the one hand or wréngful loss on the other, either actual or intended ; and 
the word “defraud,” which is not defined in the Code may or may not imply 
deprivation, actual or intended. 

The word “ defraud ” should be taken or read in the general or ordinary 
acceptation of the word and an inducement by trick or a lie acted does not 
amount to defrauding. Baburam Raiv. Emperor ... Be 469 
— , Seo. 186, See Criminal Procedure Code, Sec. 476 oe 161 

89 
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Penal Code, Sec. 415, Cheating by personation. 

Where the karta or Manager of a joint Hindu family on applying to the Collector 
for payment to him as such karta, a sum of money due tohim and to the other members 
of the family including some minors, was directed to produce a power of attorney from 
the others or to cause them to appear and admit his authority to sign on their behalf, 
and thereafter some persons were produced who personated the minors and he signed 
the receipt for tho money and so obtained the money, he having been authorized to 
receive the money for the family. 

Held, that there was no intent to defraud the Collector and that the act not having 
been done ‘' dishonestly"' or ‘‘ fraudulently’ no offence of cheating as defined in the 
first part of Sec. 415 of the penal Code was committed. 


Held further—That the act done, in this case the payment of the money, 
did not cause nor was it likely to cause damage or harm to the Collector, in 
body, mind or reputation, for he was legally bound (though he was entitled 
to insist upon the authority being proved) to hand over the money to the per- 
son or persons authorized to receive it, and that, therefore, no offence of 
cheating by personation was committed, Baburam Rai v. Emperor bet 469 
Sec. 447, Possession, what is—Possession, actual and peaceful—Tyespass, 
criminal—C. P. Code (Act XIV of 1888) s. 818—Delivery of possession 
— Acqutescence. 
A forcible entry upon land, which had been sold in oxecution of a money 
decree and of which actual possession had been given to tho purchaser under 
Sec, 818 of the Code of Civil Procedure, without resistance or opposition 
and over which the purchaser had thereafter exercised acts of possession, by 
subtenents claiming unders lease of an antecedent date from the judgment 


debtor, constitutes criminal trespass. Kailash Ghose v. Jugal Lohar ate 104 
Permanent Tenure; evidence of, Ses Bengal Tenancy Act, Sec. 7 bos 572 
Perpetulties, rule as to, See Idols, gift to 605 
‘Persons claiming to have an intsrest In the Estate ’ meaning of, Seo 
Probate and Administration Act, Sec. 69 at wes 258 
‘Plaintiff,’ meaning of, Ses Civil Procedure Code, Seo. 48 see Ses 864 
Pleader, duty of, See Estoppel .. te ass vas 38 
Possession, Ses Penal Code, Sec. 447 need 104 
, Buit to recover, See Hindu Law, ree oof 819 
Prejudice, Joint-trial, See Criminal Procedure Code, Seo, 117 Cl. {a See 616 
Presumption of validity, See Bengal Municipal Act ... D aia H oe 51 
Principal and Agent, Ses Limitation Act, Sch. II Arts. 89, 120 . 147, 289 
ti ————-——, §¢¢ Contract Act, Secs. 188, 189 ies sus 199 
Printing Presses and Books Act, See copyright ise en we, 278 
Privy Council, Appeal to, See order in Council ae ay i 118 


Probate, application for— Will of an illiterate person—Execution, proof of, by testator — 
Provisions, insertion of without testalor’s knowledge, whether invalidates whoel 
will—Grant of probate of portion of tli. 

It is essential to the validity of a will, particularly of an illiterate person, that at 
the time of its execution the testator should know and approve of its contents, and the 
Court, before it grants probato, must be satisfied beyond any doubt that the whole of 
the will was read over to the testator before. its oxecution or that the testator had at 
such time knowledge of every provision of the will. 
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Probate, {Conid.) 


Probate may be granted of a portion of a will after striking out or omit- 
ting such portions of it as are proved to have been inserted in it without the 





testator’s knowledge. Girish Chandra De v. Rasharaj De TT ate 109 
~——, proceedings for, See Civil Procedure Code, Bec. 18... a 594 

Probate and Administration Act, Secs. 4, 18, 59, 88, 90, See Civil Procedure 
Code, 8e0.18 ... fe 594 


———, Secs. 69, 71, siesta T E T <Cieaal by 

reversioners—Persons claiming to have an interest in the estate, meaning of. 

Where caveators in a Probate case objected to the grant of Probate on the 

grounds, that the Will was spurious and that the testatrix had no power to dispose 

of the property by will, and that the properties belonged to them as reversionary 

heirs of the husband of the testatrix. 

Held, that persons claiming outside and independent of the will have no 
interest in the estate of the testator or testatrix, within the meaning 
of Sec.. 69 of the Probate and Administration Act, and have no right to 
intervene and challenge the will set up. Baistab Charan Shaha v. 

Ganga Sagur Saha Roy ais ite ov 258 


, Sec. 78, Security, amount of-—Ezecutor, to be furnished by. 


The District Judge bas œ discretion, under section 78 of the Probate 
and Administration Act, to require security even from an executor, 
Security is required only to guard against malpractices and seourity is 
enough if it affords reasonable protection agninst malpractices which 
require time to be carried out. Security for 8 or 4 months income is a 
sufficient safeguard against serious or continuous mismanagement. 
Mahamaya Debi Chowdhurani v. Ganga Moyi Debi 

Chowdhurani 2a wee ee ane 180 


Provincial Small Cause Courts Act, Sec. 17 Sub-sec. 1—application to set asids an ex- 


parte decree or for a review of judgment—depostt of decretal amount or security at 
the time of presenting the application, if subsequent—within what time, valid, 


When an application has been presented under Seo. 17 of Act IX of 1887, 
without deposit of decret&l mount or security therefor, if before such applica- 
tion is rejected and within the time limited for making the application, such 
deposit is duly made, the application may rightly be regarded as satisfying 
substantially the requirements of the law and ought to be acted upon by the 
Court, Jean Machi v. Budhiram Muchi siani ske ses 43 


s Sch. IT, Exceptions 2, 3—Tort—A ct of Government Oficer 
— Principal, tf and how far responsible for @ts of agent—äct for the 
protection of Judicial Officers (XVIII of 1850) Sec. 1—Civil Procedure 
Code (Act XIV of 1888) Sec. 586—Second appeal. 


The third exception of Schedule II of the Provincial Small Cause Courts Aot (IX 
of 1887) is aimed at the acts of some officer of Government other than a Judicial officer; 
whilst the second deals with a suit concerning an act purporting to be done by any 
person in pursuance of an order ofa Judicial officer acting iu the execution of his 
office. 


Where a suit is brought concerning an act, not of any person, acting in- ~ 
pursuance of an order of & Judicial officer acting in the execution of his 
office, but of the Judicial officer himself, it does not fall within either of the 
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Provincial Small Cause Courts Act, (Conid.) 


exceptions, 2 and 8 of the Second Schedule of the Provincial Small Cause 
Oourts Aot. Moti Lall Ghose v. Secretary of State for India ie B55 


Public Demands Recovery Act, (I of 1895 B. C. as amended by Act I of 1897 
B. C.) See. 10, Notice, dus service of, effect of—Decree— Sec. 19, effect of —Civil 
Procedure Code (Act XIV of 1882), Sec. 244, applicability of, to certificate sales— 
Limitation Act (XV of 1877) Sch. ITI Art. 12 (b), applicability of. 

When the copy of the certificate and the notice prescribed under Sec. .10 

of Act I of 1895 (B. C.) are issued and duly served, the certificate has the 

force of a decree, and Sec. 19 of Act I of 1895 (B. O.) as amendod by Act I of 

1897 (B. OC.) makes the provisions of Sec. 244 of the Code of Civil Procedure 

applicable to proceedings for enforcing the certificate, which bars a separate 

suit to set aside a Certificate sale on the ground of irregularity. Barhamdeo 

Narayan Singh v. Bibi Rasul Bandai ... wat B60 


m- Sees. 10, 12, 15, 16, 21, 81,—Certificate sale, suit to set aside—Certificate 
lo recover public demands—Nolice, service of—Defect in service, if cured 
by knowledge—Objections, determination of —LAimitation—Code of Civil 
Procedure, sections 278, 317. 

Sections 15 and 16 of the Public Demands Recovery Act (I of 1895, B. C.) taken 
together indicate that the period of limitation is to run from the determination of 
objections, if any, under section 12 of the Act, and that such determination need not 
necessarily be upon evidence given. 

Where, therefore, objections had been filed and disallowed more than six months 
before the institution of a suit toset aside a sale in execution of a certificate under the 
Public Demands Recovery Act, the suit, so far as the parties who filed those objections 
are concerned, is barred by section 16 of the Act. 


Such a suit must be instituted either within six months after the date of service 
of notice on the plaintiff under section 10 of the Act or within six months from the 
date of the determination of objection, if any, under section 12 of the Act, 


Beotion 31 of the Act requires personal service, whenever it may be practicable, and 
allows substituted service only when the judgment-debtor cannot be found; the 
affixing of a copy of the notice to the outer door of his dwelling house, when he is 
known not to be living there but at n different place, is pots sufficient compliance 
with the law. 

Mere knowledge of the issue of a certificate under the Act is not sufficient by itself, 
to cure, or make up for, the absence of due service of notice. 

It is the servico of notice that by section 10, and other provisions of the Act gives 
to the certificate the force and effect of a deoree of a Civil Court; and in the absence 
of such notice, sale held i» execution of a certificate to enforce a public demand is 
invalid, even if it is not shewn that no arrear was due. 

Section 21 of the Act, Sub-Sec. (2) limits the application of Chapter XIX of the 
Code of Civil Procedure to the proceedings to enforce a certificate and does not make 
Sec. 817, Civil Procedure Code, applicable to a case like the present. 

Where s case comes under the second paragraph ‘of Bec. 317, Civil Pro- 
ceđure Code, as it does here, the claim cannot be barred a the first S S 
of that section. Ambica Prosad v. Gopal Buksh Das.. 550 


Secs. 19, 15, 17, 20 and 31—Oertificate, validity of—Servica of notice— 
TamAtation, suit to set aside a sale in execution of a certificate—Civil 
Procedure Code (Act XIV of 1888) Sec, 244. 
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Public Demands Recovery Act, (Contd). 

Under the Public Demands Recovery Act (I of 1895 B. O. aa amended by Act I 
of 1897 B. C.) section 19, section 244 of the Code of Civil Procedure is applicable and 
bars a separate suit when the only grounds alleged for setting uside a sale are 
irregularities not in the proceedings anterior to decree or in the decree which is sought 
to be executed, but in the execution proceedings subsequent to decrees. 


The law has changed subsequent to the decision of the cases of Ram Taruk Hasra 
v. Dilwar Ali and Janki Das v. Ram Golam Sahu. 


Semble. The mere fact that a greater sum is claimed as due in the 

certificate, than what is really due, does not make the certificate and notice 

bad and does not prevent the running of time against the debtor provided 

that the notice was duly served. In serving the notice the procedure 

prescribed by ‘section 31 should be strictly followed. Umed All Bhuya v. 
Raj Lakshmi Debye ... 588 


Sec. 19 Cl. (2)—Certificate sale, suit to set Pea ena T of 
Civil Procedure (Act XIV of 1882) Sec. £44, how far applicable. 

A suit to set aside a certificate sale on the ground of fraud is not barred under the 
provisions of Sec. 244 of the Civil Procedure Code. 

Seo., 19, Ol. (2) of the Publio Demands Recovery Act, 1895, as amended in 1897, 
provides that a certificnte may be enforced and executed in the manner provided, by 
Ohap. XTX of the Civil Procedure Code for enforcement of decrees for money and 
all the provisions of that Chapter, except Sec. 810 A. and of Ohap. XX shall apply 
so for as they are applicale. There are at least three tests for determining whether 
® particular provision is applicable, and if so, how far}. first, such provisions only 
are applicable as apply to the enforcement and execution of the certificate as a decree 
for money, an application to set aside a sale is neither the enforcement nor the 
execution of the certificate; secondly, the provision sought to be applied must not 
contain any restriction which makes it inapplicable; thirdly, the provision must not 
be inconsistent with the provisions of the Public Demands Recovery Aot. 


Sec. 244 of the Civil Procedure Oode, is, by reason of the first two tests 





inapplicable to certificate proceedings. Raghubans Sahai Fulkumari sie 542 
Pablic Nuisance, See Criminal Procedure Code, Sec. 188 s ai 484 
Puisne Mortgagee. See Tyansfer of Property Act, Secs. 85, 86, 98, 89 was 81 
—— c, Ses Morigigee decree... a 65 
Putnidar, under auction purchases rights of, See Revenue Sale Law, Sec. 87.. 579 
Quarry, See Account, suit for ... eee 437 
Rateable Distribution of sale proceeds See Attachment before judgment si 97 

See Oivil Procedure Code, Seos. 223, 295 ws 815 
Record of Rights, See Bengal Tenancy Act, Becs, 101,102 è ... wes 239 


—— See Bengal Tenancy Act, Secs. 107, 109 se. see 134 
Redemption, terms of prior and puisne incumbrancer. 
A puisne incumbrancer who has not been made a party to a suit by a 
prior mortgagee, retains his right of redemption, but he must exercise such 
right only upon the footing that the mortgage relied upon by the prior in- 
cumbrancer is subsisting and entitles him to all dues, including interest, 
thereunder. Ram Nath Makhopadhya v. Brahmamayi Debya oats 531 
Redemption of mortgage, Suit for—Equity of redemption, sale of—Limitation— 
Irregularities—Jurisdiction of Court to sell, want of—Sale, effect of—Morigagor, 
representative of —Guardtan, de facto. 
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Redemption of mortgage, (Contd.) 

Where the equity of redemption had been sold in execution ea purchased by 
nominees of mortgagees and not by independent third parties on the 11th October 1580 
and the 8th February 1881, and the mortgagees had been in possession since then, 
and no steps or proceedings had been taken by the mortgagors for the purpose of 
setting aside the sales, and a suit for the redemption of the mortgage was brought on 
the 1ith January 1897 : 


Held that as between the mortgagor and the mortgagee, neither exclusive 
possession by the latter for any length of time, short ofthe statutory period of 60 
years, nor any acquiescence by the former not amounting to a release of the equity 
of redemption, would be a bar or defence tos suit for redemption if the parties were 
otherwise entitled to redeem. 


Held also: that if the purchasers had been independent third parties, and accounts 
had been rendered and payments made by the mortgagees to them instead of to 
the mortgagors, the circumstances, that since the dates of the execution sales no 
accounts had been demanded by or rendered to, the mortgagors or their represent- 
atives, no payments of subsistence money which they: were entitled to under the 
mortgnges have been made to them and the parties after the sale ceased to have any 
connection with the land, and renewed leases have been granted to the nominees of 
the mortgagees, would have been cogent evidence of adverse possession. 


Held further: that the sales of 1880 and 1881 could not be treated as 
void or now be avoided on the grounds ofany mere irregularities of procedure 
in obtaining the decrees or in the execution of them. But, on the other 
hand the Court had no jurisdiction to sell the property of persons who were 
not, parties to the proceedings or proporly represented on the record, As 
against such persons, the decrees snd saler purporting to be made, would be 
a nullity and might be disregarded without any PEE: to set them 
aside. Khiarajmal v. Daim... z see 584 
Registration Act, Sec. 17, Petition of compromise. 

Per Harington J.—A petition of compromise purporting to declare the rights and 
interests of the parties to a suit in property worth more than one hundred rupees, and 
to deal with properties not included in the suit, must be registered, and such a com- 
promise, if unregistered is inadmissible in evidence and cannot be enforced between the 
parties as a binding contract. f ° 2 


Per Mookerjes J.—A petition of compromise, in so far as it relates to, 
properties in suit, does not require registration under Bec. 17 of the Regis- 
tration Act, and the decree in so far as it gives effect to the settlement 
touching such properties operates as res judicata ; in so f&r, however, as it 
gives effect to the settlment tonching properties extraneous to the litigation, 
the decree is clearly without jurisdiction and is inopemtlve; in relation to 
these extraneous properties, the parties must fall baok upon the petition itself, 
which cannot, without registration, effectively declare or create title to im- 
moveable property exceeding one hundred rupees in value. Birbhadra 
Rath Kalpatara Panda bes ots 888 


Secs. 88, 24, 25, 26-—Date of qn insirument— Optional registration—Sec. 
17—Part VII of the Act, operation af—Sec. 77—Descriptton, sufficiency of. 


Held, (1) It is not essential for the registration of a document that it 
should be dated When a document tendered for registration is, as a matter 
of fact, executed, parol evidence is admissible to prove when the execution took 
place. L ee: Staion At 


g. 5 


. 
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Registration Act, (Contd.) 

(2) Where the doed gives the names of the Dihis and Chuks of the properties com- 
prised therein, but not the names of the Districts wherein they are situated, the 
description is sufficient for the purposes of registration. 

(8) The provisions of Part VIM of the Indian Registration Act for ` 
enforcing the appearance of executants and witnesses are applicable to the case 
of an oxecutant of a document, the registration of which is optional, and the 
refusal of such an executant to admit execution gives rise to a cxuse of action 
under Seo. 77 of the Aot. Chandra Kishore Munshi v. Dinendra Nath 


Sanyal ‘ies : es sin eas 126 
Rehearing of case, Ses Criminal Procedure Code, Sec. 488 see axe Q14 
‘Remainder or Residue,’ meaning of, See Revenue Sale Law sais .. 14,19 
Rent, deposit of, See Bengal Tenancy Act, Secs. 61, 63 i esd Lid 





— Suit for—Zurpeshgidar of a portion of the holding, if liable for the rent of the 
entire holding. 
A landlord cannot sue his tenants for the rent of a holding and at the same 

time, sue the Zaupeshgidar from the tenants for the same, when such Zurpesh- 

gidar is in oocupation of only a portion of the holding. Mohunt Rama Das 


v. Thakur Singh is as ses #33 wae 186 
——_-—__-——_—__—_--—., See Civil Procedure Oode, Sec, 2 (2) ... at 248 
Rent decree, Ses Bengal Tenancy Act, Ses. 158 abe ae 255 
Rent Recovery Act, See Bengal Tenancy Act, Sec. 2 (2) ae ... 810, 456 
Res judicata, Ses Civil Procedure Code, Seo. 18 ro 46, 176, 248, 810, 837 
Resumption of Chowkidari lands, See Village Chaukidars Act... wi 303 
Retrial, Ses Criminal Procedure Code, Secs. 287, 238 ae “sh 475 
Revenue Officer, Jurisdiction of, See Bengal Tenancy Act, Soes. 101,102 ... 239 


Revenue Sale Law, Secs. 5, 6,—Notification of sale-—Sypecification of share to be 
sold, sufficiency of —‘ Remainder" or “‘Residue’’—Sec. 88 --Irregularity—Proof 
of substantial injury by reason thereof. 

The estate or share to be sald must be specified in a sale notification issued under 
the Revenue Sale Law; the question whether, in any particular caso,the notification 
sufficiontly specifies the estafe or share of an estate to be sold, must depend upon the 
terms of the notification in that case. 


When there has been an irregularity in publishing or conducting a sale under Act 
XT of 1859 and also inadequacy of price at the sale, the connection betweon the two 
must be established by evidence before the sale can be set aside, but no rule can be 
laid down as to the amount or nature of the evidence; each case must depend upon its 
own circumstances, > 


Per Rampint J.——Without expressing any opinion on the above two 

questions, the oases of Ananda Charan v. Kishori Mohun and Hem Chandra 

v. Sarat Kamimi, in so far as they lay down a general rule, vis., that “merely 

advertizing that the residue of an estate is to besold without giving further 

particulars and stating what the resillue is, cannot be considered a sufficient 

description,” have not been is oe decided. Esmail Khan v. Abdul 
Aziz Khan ae 14 


ne, Sees. 5, 28, Act VII a 1869 (B. o) Sec. 8 —Notice, 
omission to issue, if cured, effect of attachment, strictly to be proved— 
Attaclanent, if partial—Defaulter may purchase. 


Omission to issue the notification prescribed by Sec. 5, Act XI of 1859 is ae reme- 
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' Revenue Sale Law, (Contd.) 

died by the issue of the certificate of sale under Sec. 28 of that Act, and the Civil 

Court sale not precluded by Soc. 8of Act VO of 1868 B. C. from investigating the 

question. 

_ When a revenue salo is impeached on the ground that a notice under Sec. 6 of Act 

XT of 1859 ought to have been issued, because the estate was under attachment by order 

of a judicial authority, it must bo proved that there had been actual attachment effected 

strictly in accordance with the requirements of Sec. 742 of the Civil Procedure Code. 

It is not sufficient to produce the order-sheet in the Execution Case containing a recital 

that the attachment had been effected which does not affect either the Collector 

or the purchaser of the revenue sale who are strangers to the proceedings in execu- 

tion. j 

A notice under Sec. 5 ought to issue even where a portion only of the estate in 
default is under attachment, 

Tho object of a notification under Seo. 5, when the estate is under attachment, isto 
protect the interest of the attaching creditor ; omission to issue such notice would not 
prima facie lead to any inadequacy of price. 

There is no legal bar to a defaulter purchasing the state, though the 
default might have been deliberately made, and he cannot be compelled to 
convoy to his co-sharers their shares unless a case of active fraud is made out. 

Gonesh Persad v. Pandy Brij Behary... 655. 
Sections 5, 6 —Notifiertion sf sale, R P ee thari to be 5 od suffi- 
ciency of — Remainder” or “ Residus” —Sec. 88—Irregularity—Proof 
of substantial injury by reason thereof. 

Whena separate share ofan estate has been opened under Sec. 10 of Act XT of 1859 
and the notification of sale under Seo. 6 of the Act contains the number of the ostate in 
the Towzi, the names of the Mehal and the Pergahna, the revenue of the entire Mehal, - 
the revenue, of the share to be sold and the share to be sold is described as “residue” or 
“remainder” but the exact fractional share is not specified, the specification is sufficient 
and the provisions of Seo. 6 of the Act are sufficiently complied with; the non-specifica- 
tion of the exact share in the notification of sale is not, under these circumstances, an 
irregularity within the meaning of Sec. 38 of the Act. 

Per Rampini J.—When there has been an irregularit} in publishing or conducting 
a pale under Act XI of 1859 and also inadequacy of price ab the sale, the connection 
betwecn the two must be establishod by direct evidence before the sale can be set asido, 





Per Miira J.— Under certain circumstances there may bes necessary in- 
ference of substantial loss an, account of an irregularity; but the mere inade- 
quacy of price cannot be the sole ground upon wdich it can be eoncluded 
that the one is the cause ot the other. Esmail Khan v. Abdul Aziz Khan 91 


Revonue Sale law, Sec 37, Sale for arrears of revenue—Right to anuul incunbrance 
—Prinidur under the auction purchaser. 
The power given to an auction purchaser ata revenus sale to annul under 
tenures, under section 87 of Act XI of 1859, ig not limited to the purchaser 
personally but is transmissible tohis heirs and assignees. This power can be 
transmitted to a puinidar and a puinidar even ofa portion of the zemindari 
can exercise that power, if the whole ofthe undertenure sought to be set aside 


lies within hie putni. Narayan Ghandra Kansabanik v. Kasiswar Roy 579 
Revival of Mortgage, Ses Mortgage ‘55 387 
Revival of application for execution, Ses Limitation Act, Sch. I, : 

Art. 179 Aes sa N oe 881 
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Right of Occupancy in Orissa, Ses Bengal Tenancy Act, Beos. 2 (2), 20, 21 810 








Roman Catholics, Marriage, See Deccased wife’s sister, marriage with vis 55 

Sale, See Mortgage ... 871 
by Hindu widow, void or se GALI. Ses Limitation Act, Sch. II, Arts. 

91, 141 z e hes 408 

Notification of, irregularity in, See Reveno Bale Law ... .. 14,91 

-——— proceeds, rateable distribution of, Ses Attachment before, judgment ... 97 

——— property attached in, See Attachment before judgment ... is 97 

Setting aside, See Bengal Tenancy Act, Sec. 183. oe 255, 454, 476 





Second Appeal, Ground of—Misdirectton. 

A finding of the Lower Appellate Court as to the time of the termination 
of the agency, although based onan alleged misconsiruction of a letter, 
written by the principal to the agent, which was merclya portion of tho 
evidence, is not erroneous in law, and cannot be » ground of second appeal. 

Shib Chandra Roy Chowdhury v. Chandra Narain Mukerjec 239 
Civil Procedure Code, Sec. 586. 

A suit brought to recover money said to have been twken by the police 
as stolen property from a person suspected of having committed an offence 
and not returned to him after he had been acquitted of the charge brought 
against’him, but made over wrongly to another person, the complainant in the 
Criminal case in whose house the offence was committed, by order of tho 
Magistrate, presumably under ths provisions of Sec. 517 of the Code of 
Oriminal Procedure, is a suit of the nature cognizable in Courts of Small 
Causes, and where the amount claimed does not exceed Rs. 500, no Second 





appeal would lie. Moti Lall Ghose v. The Secretary of State $i 355 
mamm meeen suit for rent, See Bengal Tenanoy Act, Seo. 158 w+ 454, 476 
Sanction to prosecute, Ses Cr. P. Code, Sec. 195 cl. (4), ee soe 680 
Security, amount of, Ses Probate and Administration Act, Beo. 78 see 180 
—— Bond, See Transfer of Property Act, Secs. 58, 67,99 ... 118 
mfr keeping the peace, Sec. 107 Cr. P.O. See Or. P.C. Sec. 117 a. 

(4) 616 


Servants, acting in the interest of their dasten-toist trial —Prejudica, 
Or. P. C., Secs. 107, 117 ol. (4), 288-—289, Sea Cr. P.O. Beo. 


117, ol. 4 à 616 
Set-off, omission to olaim portion, effect of, ‘See Civil Procedure Code, Secs. 43 

lll... eee nee 264 
Settlement of Rent, Sse Bengal Tenana Aot, Becs. 104, 107 Js Jos 810 


Simple motgagee, if can apply—Civil Procedure Code, Sec. 311. 

A simple mortgages of property which has been sold in execution of a 

decree for arrears of rent’ is competent to apply to have the sale set aside 
under Seo. 811 O. P.O. Safar Ali Raj v. Mohuq Guha ... 454 
Santhal Pergannahs Usury Laws—(Reg. III of 1872) Sec. 6, as amended i by (Reg. 

V of 1893) Sec. 24—“ Total interest decreed,” meaning of—Interest equal to 

principal, if realisable by decree only or altogether—Claim, limit of—Legislature, 

intention of—-Intermediate adjustment of account, what is—Compound interest. 

Per Maclean, O.J. and Pargéter, J.—Reg. IIT of 1872, 8. 6, as amended by Rog. V 
of 1893, Sec. 24, does not authorize any*Oourt to decree as interest a larger sum of 
money than what would, together with prior payments, if any, equal the original loan 
or debt. 

The words ‘‘ total interest decreed ’’ in sub-section (b) of Bec. 6 of Reg. ILI of 
1872 as amended by Sec. 24, Reg. V of 1893, mean the total amount of interest which 

90 
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Santhal Pergannahs Usury Laws (Conid.) 
the Court decrees, either explicitly, if none has been paid, or by implication if it 
determines the amount outstanding by reference to previous payments or adjustments. 


Per Ghose, J. contra.—The Santhal Pergunnahs rules as embodied in Bec. 6 of 
Reg. ITT. of 1872 as amended by Sec. 24 of Reg. V of 1898 do not contemplate that 
any transaction, which might have taken place between the parties by way of pay- 
ment or gattlemənt of intorest antecedont to the date from which interest is claimed, 
should be taken into account ; all that tho Court has to see whon a suit is instituted, 
is that the interest claimed in the suit does not exceed the limit presoribed therein. 


The words “total interest decreed ” moan the total amount of interest awarded 
by the decree and refor only to the sum claimed as intorest in the suit and have no 
regard to any sums paid amicably betweon the partios proviously. 


Per Ghose and Pargiter JJ.—The words ‘‘ intormediate adjustment of accounts " 
should be interpreted with referenco to the particular facts of each case; in the present 
case the compound interest claimed is not barred by cl. (a) of Soc. Gof Rog. II of 
1872, as amended by Seo. 24 of Reg. V of 1883. Ram Chandra Marwari v. Rani 


Keshobat! Kumain abe oss s 182 
Specific Performance, Ses Contract Act, Seo. 28 és ak ste 182 
Specific Relief Act, Soo, 22, See Contract Act, Sec. 28 we) 8B 
——— —, See. 42, See Limitation Act. Sch. IT, Arts. 120, 144. wea © 78 
Specific trusts, religious and charitable, gift, to idols, See Idols, gift to Ane 605 
Subsequent Judicial decision, affect of, Ses Civil Procedure Code, Sec.18 ~ ... 176 
Substantial injury, proof of, See Revenue Sale Law ... aa we = 1d, 91 
‘Suit’ includes what, Ses Civil Procedure Code, Seo. 48 dee ae 864 
————, Change of Character of, See Amendment of plaint ‘ee ao? 78 
Buit, declaratory, Ses Limitation Act, Sch. IT, Arts, 120,144... iss 73 
Tenant, admission by, Ses Bengal Tenancy Act, Soc, 116 af aay 456 
Title, non-disclosure of, See Estoppel ie T i oes 28 
Tort, See Judicial Officers Protection Act ... ive ced se 855 


Transfer of Property Act, Secs. 58, 67, 99, Appeal to His Majesty. 


The Judgment-debtors, who were appellants in a case before the Privy Oouncil, 
oxccuted @ security bond in favour of the Rogistrar, High Court, for costs of the 
respondents. The appeal to the Privy Council was dismissed and the ordor in Counoil 
directed the appellants to pay respondents’ costs. The Registrar assigned the bond in 
favour of the respondents who wanted to bring the properties comprised therein to 
sale in execution of the Order in Council and also claimed interest on the costs awarded. 


Held—The secwity bond was a deed of mortgage and the respoxdents, 

after the assignment, were mostgagees within the meaning of section 99 of 

the Transfer of Property Act and they could not therefore sell the properties 

comprised in the bond m execution of the Order in Council without bring- 

ing a suit under Sec. 67 of the Transfer of Dini Act. Tokhan on v. Qir- 
war Singh ... as 118 


, Secs. 85, 86, 88, 89—Mortgage decree——First morigagee’s sust for 
sale—putsne morigages party defendanis—form of decree. 


Under the provisions of the Transfor of Property Act, in a suit for sale instituted 
by a first mortgagee against the mortgagor and a second mortgages, who has been made 
a party defendant in accordance with tho provisions of Beo. 85 of the Act, the 
mortgagor cannot be called upon to redeem not merely the first but also the second 


mortgage. 
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Transfer of Property Act—(Conid). 


The mortgagor does not incur the liability to have his property sold at 
the instance of the second mortgagee by reason of non-payment of the dues 
of the second mortgagee, a liability which only arises upon failure to pay to 
the mortgages plaintiff the amount found due to him. L.J. Mackintosh v. 


N. 8., Watkins. ave ses eee wae 81 
Troyer, See Account, Suit for ... Si few ies 487 
Trespass, Criminal, See Penal Code, Sec. aT ais ive Yad 104 
Trespasser, lessee from, See Village Chowkidars Act. . ats see 803 


Trusts, Scheme for carrying owt of, when to be framed. 

Tho Court will only frame a schome when the testator having expressed 
his clear intention to create a trust has failed to indicate the means by which 
the trust is to be carried out. Prafulla Chandra Mullick v. Jogendra 


Nath Sremanee __.... vai sis s 605 
Trustee, Sse Contract Act, Sec. 28 ie sti vsš i's 85 
Unlawful, consideration, SeeContract Act, Sec. 28... eee Ri 85 
Vice-Chairman of Municipality, Sce Bengal Municipal Act T sii 51 


Village Chowkidars Act (VI of 1870 B. C.)—Chowkidari Chakran lands—Resumption 
efect of —Trespasser, bona fide lessee from—Status. 


Whon Chaukidari Chakran lands have beon resumed under Act VI of 1870 (B. C.) 
and transfered to the Zamindar, they do not become part of the mal lands of tho 
Zemindari; consequently a tenant taking a settlement bona fide trom the trespasser of 
such resumed lands does not become an occupancy or a non-occupancy raiyat. The prin- 
ciple of the decision of the Full Bench in Binad Lal Pakrashi v. Kalu Pramanik 
cannot be oxtendod tosuch a case. 


Janab Ali v. Rakibaddin Mallik ws wk a 808 

Waste, See Account, suit for ... was ‘ei a 437 

Wagering contract, See Evidence Act, Soo. ‘92 es 115 

Will, Construction of. See Gift to sons, Limitations reabràlnina: sijoyment 605 
—, Specific trusts, religious and charitable, gift to 

idols, See idols, gift to ine Sate aes 605 

Will of an illiterate person, Ses Probate, aopieation re sia 109 


, Executors by tmplication—Authority to perform rights aida céremontes 
and deal with debis ard daes— Wives empowered to make patni settlement of immove- 
able property, not inconsistent. 


Where, by his will, a testator empowered his two wives to make patni settlemont of 
his immoveable proporty snd gave full authority to throe othor persons to do what 
they thought fit as regards the performunce of the ritesennd ceremonies and tho debts 
and dues. 


Held, that the three persons were appointed executors by*implication, the duties 
assigned to them being the primary duties of an executor. 

Held further, that the powers given to the widows and to the executors 
were not inconsistent and did not clash. Promode Bala Debi v. Krishna 


Sundari Debi... ar a 801 
—-_——-Probate of portion of, "See Propate, applica icin for ... is 109 
Zuarpeshgisdar, liability of, See Rent, suit for as rèi sas 136 
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_ OURSELVES. 


Tue main object of the present -publication is to 
secure the early and speedy publication of— - 


(i) accurate short notes, carefully compared 
with the full texts, of important judg- 
ments and decisians of the Calcutta High 
"eis Court involving questions of Jaw and 
i practice, . 
(ii) reports of important decisions (both recent 
l and hitherto unpublished) with full state- 
ment of facts and brief notes of argu- 
ments (where necessary), 


(iii) decisions of the Judicial Committee of His 
Majesty’s “Privy Council from all the 
Courts in India, 


(iv) leading articles of general interest on im- 
portant topics of law and discussigns on 
disputed points or’ conflicting decisions 
from the pen of lawyers of distinction 
and experience, 


(v) notes of such recent English cases as are 
likely to be of use to the Profession in 
India, 


- (vi) comments on cases, 


ah THE CALCUTTA LAW JOURNAL, a Von i. 
(vii) extracts from leading legal journals, Foreign 
as well as Indian.. 

In all these matters we earnestly solicit the active — 
help and co-operation ‘of the legal public in this coun- 
try. 

We beg to offer our grateful thanks to His Lord- 
ship the Chief Justice and the other Hon’ble Judges 
of the Calcutta High Court for granting necessary 
permission to the publication of this Journal, and we 
venture to express the hope that with the co-operation 
of the members of the Profession, we shall be able’to 
justify its existence. Meanwhile, we trust our friends 
will suspend their judgment as to the necessity for this 
new periodical, and, in the end, judge it only by the 
quality of its work. j 


roae ei 


CONSTITUTION OF THE HIGH COURT 
BENCHES. 


The present constitution of the different Benches of the 
High Court is as follows :— 

The Chief Justice and Mr. Justice Holmwood preside 
over the PRESIDENCY GROUP. l 

Mr. Justice Ghose and Mr. Justice Pargiter. preside over 
the RAJSHAHYE GROUP. å 

Mr. Justice Rampini and Mr. Justice Mitra preside over 
the PATNA GROUP. 

Mr. Justice Harington and Mr, Justice Méokerjee preside 
over the BURDWAN GROUP. 

Mr. Justice Pratt and Mr. Justice Bodilly hear appen 
from Appellate decrees of all the groups. 

Mr. Justice Sale, Mr. Justice Stephen, and Mr. oe 
Woodroffe sit singly on the Original Side. 

Mr. Justice Henderson and Mr. Justice Geidt preside 
over the Criminal’ Bench, 
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CASES AND COMMENTS. 


I 


What is the test of eligibility for adoption in Hindu Law ? 
According to the Dattaka Chandrika S. V. Sec. 8 and Dattaka 
Mimansa S. V. Sec. 16, it is “ the capability to have been begotten 
by the adopter through appointment.” This proposition has 
sometimes been expanded to mean that not only in the case of an 
adoption by a father, the natural mother of the adopted child 
should be a person between whom and the adoptive father there 
- might have been a valid marriage, but that in the case of an adop- 
tion by a widow under the authority of her husband, the natural 
father of the adopted child must be a person who might lawfully 
have been the husband of the adoptive mother. Stanley C. J. 
and Banerji J. in this case, after an exhaustive review of the 
opinions of the various modern writers on Hindu Law, based as 
they are on the texts and the case law on the subject, have come 
to the conclusion that there is no warrant for introducing into the 
Hindu theory of adoption a second fiction, the incorporation of 
which leads to the result that a boy who is admittedly eligible 
for adoption by a husband must be regarded as ineligible if the 
adoption is by the, widow of that husband with his sanction. In 
the case before the Allahabad High Court, a widow had adopted 
under the authority of her husband her brother's grandson. The 
learned Judges held that such an adoption was valid under the 
Hindu Law and that, notwithstanding the high authority of the 
Dattaka Mimansa and the Dattaka Chandrika, there was no valid 
reason for extension of the rule “no one can be adopted whose 
mother, the adopter could not have legally married ”—a rule 
which manifestly applies*to the case of a male person adopting a 
boy to himself—to the case ofa female. Banerji, J. points out 
that no doubt it would offend Hindu ideas if a woman were to 
become, as she must become by adoption the mother of her 
brother’s son or grandson but this would happen if the same boy 
had been adopted by the husband himself in his lifetime or by 
another widow after his.death under his express authority. The 
view taken by Stanley, C. J. and Banerji, J. in this case seems to 
be sound'and is in consonance with the accepted view of the law, 


—w 





Jaisinghpal 
TE 


Bijaypal Singh 


[1904] 2 All. 
E. J., 36. 
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REVIEW. 


The Law of Limitation and Prescri Prescription including Easements.— 
Tagore Law Lectures, 1882, by Upendra Nath Mitra, M.A, B. ne 
4th Edition, Calcutta, 1905. 

We welcome this new edition of what is now regarded as the 
standard work upon the subject of Limitation and Prescription. 
The first edition of these lectures was published just twenty years 
ago and by reason of its excellence, took rank as an indispensable 
book of reference. It has stood the test. of criticism for many years 
past and there can be no doubt of the full justice of the encomium 
passed upon it by Dr. Whitley Stokes that “for learning, ac- 
curacy and completeness, it stands in the front rank of the com- 
mentaries on the Indian Codes.” The work, as is well known, is 
divided substantially into two sections, namely one comprising the 
Lectures delivered by the author as Tagore Professor of Law, the 
other an exhaustive commentay on the Limitation Act. We are 
afraid that the first portion of the book is not as widely read as 
it deserves to be ; the difficulty perhaps lies in the fact that it 
requires to be systematically studied and not occasionally refer- 
red to, but we can assure our readers that any one who has the 
patience to read through these luminous lectures will find them 
extremely profitable. We may invite particular attention to the 
sixth lecture where the nature of possession and specially of adverse 
possession is‘examined. The twelfth lecture is in reality an ex- 
haustive treatise upon the important subject of easements and 
gives all the information necessary for ordinary purposes. The 
second section of the book is, as we have said, a full commentary 
upon the Limitation Act and we do not know of any other edition 
of the Act which can compare with it in fullrfess and accuracy. The 
most characteristic feature of the commentary is the care with 
which conflicting cases have been examined and summarised. See 
for instance the notes to Art. 62 which relates to stits for money 
had and received, as also the notes to Art. 120 upon the question 
of the limitation applicable to suits for declaration of title to im- 
moveable property. As another illustration of the fullness with 
which the subject is dealt with, we may point out that the notes on 
Art. 179 relating to applications for execution of decrees occupy 
54 pages. The work is bropght ub to date with the help of an 
addenda which gives all cases reported up to the beginning of 
this year. The index is adequate and helpful. On the whole we 
have no doubt that the new edition of this familiar work will be 
found by the profession to be as useful and indispensable as the 
preceding editions, , 7 ; 
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Vors LI oy “SHORT®NOTRS. * 51 
ESEAS 1905. 
HORT NOTES. February 8. 
Appeal to His Majesty in Conncil—Security Bond—Transfer of Property . Tonan Seen 
Act (IV of 1882}, Secs. 58. 67, 99—Costs allowed in Order in Council—Interest, PPO Ohne#s 
' Girwar Singh 
Appeal by the Judgment debtors. and eS i 


It appeared that the judgment debtors were appellants in a case Mis. Ap. No, 309 

before the Privy Council and they executed a security bond in favour of 1903» 

of the Registrar, High Court, for the costs of the Respondents. The = I 
appeal to the Privy Council was dismissed and the Order in Council 

directed the Appellant to pay the-Respondents’ costs. The Registrar 

had assigned the bond in favour of the Respondents who now wanted 

to bring the properties comprised in the bond to sale, in execution 

of the Order in Council and also claimed interest on the costs awarded. 


Held, (Harington and Mookerjee JJ.) that the property could only 
be sold after a regular suit under Sec. 67 of the Transfer of Property 
Act. I. L. R.17 All. 99 @issented from, 


Held furtherv—That no interest on costs having been allowed by the 
Order in Council, it was not competent to any Court in India to award 
interest, L. R.4 I A., 137 and I. L. R. 23 Calc.. 357- followed, 


Babu Khetra Mohan Sen for the Appellants 
Babus Jogesh Chandra Roy and Digamber Chatterji for the Respondents. 


A ppeal allowed with corts, 


7905. 
Criminal Procedure Code (Act V of 1898), Seos. 345 (6), 439—Compound- Piney ba 
ingof offence—A cguittal—Revision—High Court—Practice of. er 
st oft f s ney Kumud Nath Sen 
This was an application under Sec. 439 Cr. P. Code bya private Supe i 
prosecutor for revision of An,order of acquittal passed by the second Dwarka Nath 
Presidency Magistrate of Calcutta under Sec. 345 (6). Cr. P. Code. It Gupta. 


was urged that the Magistrate had erred in law in holding that the Criminal Revision 
offence had been compounded and that therefore the High Court ought 1286 of 1994. 
to interfere, notwithstandinge that the Local Government had not aoa 
appealed under Sec. 417 Cr. P. Code. 


Held, (Henderson and Geidt JJ.) that the usual practice of the High 
Court was not to interfere by way of revision in cases of acquittal, and 
the practice ought not to be departed from in this case. 


I. L. R. 8 Calc., 895 and the unreported case of Farid AK v. Babar Au 
and others (decided by Pratt and Handley JÌ. on 15th June 1904) followed. 


Mr. P. Z. Roy with Babu Manmatha Nath Mukerji for the Petitioner. 


Mr. Dunne with Babus Narendra Kumar Basu and Karsnamova Basu for 
the Opposite Party. 


Rule discharged, 


19056 
January 30, 


Ram Charan 
Singh and others 


. Romõni "Mohan 
Sinha and others. 


Civil Rule 
Ng. 3035 of 1904. 


IOS. 
January 27. 


Ram Dhan Dey 
and others 
v 
. Surjya Narain 
Mukhopadhya 
and others. 


S. A. 1065 of 
1902. 


pann 


1905. 
Jaruary 9. 


Bisseswar Roy 


v. 
Durgadas Mehara 
and others. 


S.A. 2864 of 1902. 
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Civil Procedure Code (Act XIV of 1882), S. a5—Transfer—Suit on Mort- 
gage bond —Place of suing mentioned in bond—Convensence of Parties, 


This was a rule obtained by the petitioners, who were some of the 
defendants in a suit upon a mortgage bond, calling upon the plaintiffs 
to shew cause why the suit shoùld not be transferred from the Bhagul- 
pore Court to some other district for trial, as the plaintiffs had engaged 
all the leading pleaders there, and they being the sons of the late Rai 
Suryya Narain Singh Bahadur, himself a leader of the Bar, none of the 
leaders agreed to accept the defendants’ brief. There was a clause in 
the bond limiting the place of suit to Bhagulpore and stipulating 
that the defendants would not object to the place of suit. 

Held (Harington and Mookerjee JJ.) that in view of the clause in 
the bond, it would only be for very strong reasons that the High Court 
would transfer thé suit. The plaintiffs having agreed to surrender any 
two of their pleaders whom the defendants might choose, the suit was 
not transferred. Under the circumstances, their Lordships declined to 
allow costs, 

Mr, Hill with Babus Dwarkanath Chakravarti and Joy Gopal Ghosha for 
the Petitioners. 

Mr. Sinka with Babus Provash Chunder Mitter, Narendra Chandra Bose 
and Sailendya Nath Pali for the opposite Party. 

: Rule discharged, 


- 


Bangal Tenancy Act (VIII of 1885), Se 167—-Aunulment of Jucumbrances, 

Notioe for, given by y Deputy Collector—Validity of. 

Appeal by the Defendants. - 

It appeared from the facts that the notice under s. 167 of the Bengal 
Tenancy Act had been given by the Deputy Collector, but that 
subsequently his action was approved by the Collector. This approval 
however, was given after the lapse of the time limited by section 167, 

namely one year from the date of sale. 

Held (Harington and Mookerjee, JJ.) The incumbrance was not 
annulled, the notice given by the Deputy Collector being invalid. ‘The 
provisions of the section must be strictly followed. i 

1. L. R, 28 Cale. 6b, followed. 

Babu Digambar Chatterjee for Appellants. a 

Babu Nalini Ranjan Chatterjee for Respohdents. 

l Appeal alowed. 


Succession Cecrtificate Act (VII of 1889), Seotion 4—‘Debt — fea nine of 
Appeal by the Defendant. 

Held, (Harington, Bodilly and Mookerjee JJ.) that a suit for account 
is not a suit fora debt undey the Succession Certificate Act and that 
therefore in order to enable a person to bring such a suit, 1 no certificate 
under the Act is necessary. 

I. L. R, 22 Mad. 139 and r: £a. 73 followed. 

Babu Digambar Chatterji for Appellant 

Babu Mokendya Nath Ray for Respondent. 


Appeal dismissed. 
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Probate and_ Administration Act (V of 1881), see. 79—Security—LHeaecutor, 
amount of bond giver by, sufficiency of. 

Appeal by the widow and sole executrix of one Romesh Chandra 
Roy Chowdhry. . 

The District Judge of Rungpore (Mr. K. N. Roy) when he granted 
probate to the appellant, in consideration of her youth, demanded 
security for Rs. 20,000 with 2 sureties for the like amount each. The 
appeal was directed only against the amount of the security and the 
bonds. f r 

Held, (Ghose and Pargiter JJ.) that security is only required to guard 
against malpractices; and security is enough if it affords reasonable 
protection against malpractices which require time to be carried out, 
and that therefore security, for 3 or 4 months’ income is a sufficient 
safeguard, 

Dr. Rash Behary Ghose and Babu Chandra Sekhar Banerji for Appellant. 


Appeal allowed 
Security reduced. 


Evidence Act (I of 1872), 8, ga—Evolusion of oral ecidence— Bond— Mohu- 
melar joint familyp—-Karla. 

Appeal! by the Plaintiff, 

Plaintiff and his brother Sabir were joint in food and property. On 
Sabir's death, his widow and children claimed the whole of his estate 
Plaintiff claimed half of the debts owing to Sabir anda share in his 
property. The bonds for the debts stood in the name of Sabir alone 
and the lower Appellate Court dismissed the plaintiff's suit. 

Held, (Ghose and Pargiter JJ.) the family though Mohamedan, being 
joint, it may be presumed that the incidents of a joint Hindu family 
` attached to it, and that ‘the bonds stood in the name of Sabir as Karta, 
Evidence of the fact was not excluded by sec. 92 of the Indian Evidence 
Act, 

Babu Dwarkanath Chahvacarti for Appellant. 


Babu Priyanath Sen for Respondents. 

. Cuse remanded. 

Partition—Preliminary deoree, Sor—Costs disallowed Allowing preliminary 
costs tn final decree—Rea Judicata, 

Appeal by the Defendants regarding costs only. 

Ina preliminary decree foy partition, the first Court allowed no costs 
to. the plaintiff i in whose favour the decreg was made. He appealed to 
the then District Judge but his appeal was dismissed. dn the final 
decree, the Court of first instance included the costs of the preliminary 
decree f2. allowed them, in favour of the plaintiff; this order was 
however, revoked on review. Against this last mentioned order there 
was an appeal to the present District Judge, Mr. Mac Blaine, who 
allowed the appeal and costs. . 

Held, (Ghose and Pargiter JJ.) that it was not open to the present 
District Judge to reopen the matter which had been finally adjudicated 
upon by his predecessor in office. 

Babu Jogesh Chandra Roy for Appellants. 

Babus Mahendra Nath Roy and Amarendra Nath Bose for Respondents. 


Appeal allowed, 


1904. 
Gi Ó, 


Mahamaya Debi 
Chowdhrani 


v. 
Gangamoyi Debi 
Chowdhrani 
and others 


R. A. 125 of 
1903. 


1904. 
November 2, 


Sheikh Cheru 


v. 
Sabir Munsho 
and others. 


S. A, 1351 of 1903, 


1904. 
Naa as. 
Robert Watson & 
Co. Limited 
v, 
Khirode Gobind 
Chowdhuri 
and others. 


S. A. 1398 398 of Igo. 


1904. 
Noientes 24. 
Dinanath Singha 
and another 


v. 
Abhooram Karuni 
and others. 


S. A. 1223 of 1902. 


em” t904. 
* November 22, 
Kalitara Chow- 
dhurani 
and others 


v. 
Harakishore Roy 
and others. 


S. A. 1106 of 1902. 
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Landlord and Tenant—Tenant holding over—Interest un rent—Rate in 
Kabulipat 75%—Bengul Terancy Act (VIII of 1885), 8. 67. : 

Appeal by the plaintiffs, landlords. 

The suit was for rent of 1304 to 1307 B. S. with interest iheredi al 
75 p.c. per annum. The defendants gave a Kabuliyat in 1283 B. S. for 
one year and therein there was a stipulation for payment of interest 
at that high rate; but there was uo evidence of their having paid 
interest at that rate, nor of any implied contract come to between the 
parties, 

Heil, (Ghose and Pargiter JJ.) that though there was a presumption 


that on the expiry of the one year the tenant held the lands on the, 


terms contained in the Kabuliyat, yet on the evidence, the Jandiord 
was entitled only to the interest authorized by sec. 67 of the Bengal 
‘Tenancy Act. 
Babu Debendra Nath Bagchi for Appellants. 
Balu Govinda Chandra Dey Roy for Respondents. 
Apppeal disimssed. 


Evidenoe—Survey Khatian—see. 103 B of Bengal Tenanoy Act (VI of 
1885 )—Jndian Evidence Aot (1 of 1872), 8. 9. 


Held, (Ghose and Pargiter JJ.) that though a Survey Khatian may not 


be evidence under sec. 103 B of the Bengal Tenancy Act, it may be 
evidence of the conduct of parties during the time of the survey, and so 
may be admissible. 
Bubu Govinda Chandra Dass for Appellants. 
Babu. Tara Kishore Chowdhary for Respondents. ` 
Appeal dismissed, 
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INTERPRETATION OF PROMISE. 


The subject of interpretation of promise with a view to 
determine the extent of liability of the promisor to the promisee 
has been discussed by eminent jurists, and, in recent times, an 
evident inclination has grown towards the adoption of an exclu- 
sively objective stand point ; onecan easily understand why it 
should be so, for in practice, a tribunal can ordinarily take notice 
of only the objective counterpart of a subjective state, anda 
person should not ordinarily be allowed to say that the language 
used by him is not to be construed in a reasonable sense as 
understood by the person to whom he uses that language ; the 
standard of reference has thus come to be the interpretation that 
a reasonable man would place upon the promise under the cir- 
cumstances of the case. The reasonableness of this view within 
certain limits may be readily admitted ; but it seems to me that 
there may be cases where one should pause and consider whether 
an unqualified adoption of the objective standard is not really 
going too far. I, therefore, propose to make a few observations 
on the rules of interpretation of promise, although it may seem 
that the subject has been so often discussed as to leave very 
little to be said. % 

Itis agreed on all hands that in ordinary cases, where the 
éxpectation of the promisee coincides with the intention of the 
promisor and „the sense which the language used would convey 
to a reasonable mind, there is no difficulty, for in such cases no 
dispute can possibly arise. But it may often so happen that 
the elements noticed above do not coincide, and there the 
question arises in what sense is the Court to enforce the promise : 
is it to fulfil the expectation of the promisee, or is it to enforce 
the promise according to tke intention of the promisor in so far 
as evidence of such intention is available, oris it, in a doubtful 
case, to leave both out of consideration, take up a by-stander’s 
standpoint, and interpret the language used on the principle 
‘that the right meaning of an expression is that which may be 
fairly presumed to be intended by it’? 
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Paley’s proposed solution of the problem is well-known ; it 
has been often times quoted, and, I believe almost as often dis- 
missed with the observation that it comes very near to the right 
solution, but not near enough; I am, however, disposed to think 
that sufficient justice has not been done to the view, of late, by 
reason of the extreme and unqualified application. of what I have 
called the objective standard. Dealing with the question indi- 
cated above, viz, in which sense is the ~promise to be taken, 
Paley reasons as follows : “It is not the sense in which the promi- 
sor actually intended it, that always governs the interpretation 
of an equivocal promise ; because, at that rate, you might excite 
expectations which you never meant, nor would be obliged to 
satisfy. Much less is it the sense in which the promisee actually 
received the promise ; for, according to that rule, you might be 
drawn int> engagemants you never designed to undertake. It 
must, therefore, be the sense (for there is no other remaining) 
in which the promisor believed that the promisee accepted his 
promise.” This, then being Paley’s view, let us consider to what 
extent it presents a true solution of the problem. 

The shortcomings of the solution are not-far to seek. As Sir 
F. Pollock points out, the application of the rule may, in pecu- 
liar cases, give the promisee either too much or too little. There 
may be cases, where the rea? expectation of the promisee does 
not.coincide with what the promisor supposes it to be, and in 
such cases, to hold that the promisor is only and invariably to be 
called upon to fulfil what he, at the time of the promise, supposed 
to be the expectation of the promisee, irrespective of its coinci- 
dence with or divergence from the rzal expectation, cannot al- 
ways be pronounced to be fair and reasonable. For instance, 
suppose the words of the promisor, ina Case like this were cal- 
culated, in the usual course of things, and under the circumstan- 
ces of the particular case, to produce a certain expectation, and 
suppose they did produce that expectation in the promisee, sure- 
ly the promisor should not be absolved from the obligation of ful- 
filling that expectation, if it be more onerous, merely on the plea 
that he did not understand that that expectation was being 
entertained by the promisee. Paley’s test, therefore, fails in a case 
like this, and the promisor should be held bound to fulfil the pro- 
mise in the sense in which the,promisee, as a reasonable man, un- 
‘derstood it, not because the promisor is absolutely bound to satisfy 
the expectation raised by him in the promisee, but because he is 
bound to do so when the expectation entertained by the promisee 
is such as would be entertained by a reasonable man on the basis 
of his words and conduct in the particular case. This, then, is the 


a 
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case where the application of Paley’s rule would give the promi- 
see less than what he ought to have. Let us now consider a 
slightly different case where the expectation really entertained 
by the promisee is less advantageous to him than what the pro- 
misor understood his expectation to be; in such a case, it is 
open to the promisee, if he subsequently comes to know that the 
promisor believed that he (the promisee) accepted the promise 
in a different sense more advantageous to himself, to demand 
that the promisor should perform his promise according to his 
right intention irrespective of the misapprehension of the promi- 
see and the inadequacy of the language used to convey that in- 
tention to a reasonable mind, or is it competent for the promisor 
to resist such a demand with the reply that the promisee has no 
right to get more than what he expected to get, for he (the pro- 
misee) did not really bargain for more? The question, if it 
arises, is very difficult to answer, though in practice it is seldom 
likely to arise. If we adopt Paley’s solution, the answer would 
be that the promisor should be held bound to perform his pro- “ 
mise in the sense in which he understood the promisee to ac- 
cept it, although he was mistaken in his idea, and thus confer a 
greater advantage than what the promisee expected to receive; 
if, on the other hand, we apply the objective standard, i. e. the 
standard of expectation reasonably entertainable’ under the cir- 
cumstances of the case, the answer would be different, for then the 
promisor should not be held bound to do more than what his lan- 
guage could, on a proper construction, be held to offer, which, again 
might or might not agree withthe real expectation of the promisee, 
although, as a matter of fact, he himself thought that he was offer- 
ing more ; it is also possible to adopt a third view, viz., that where 
the fulfilment of the expectation really entertained by the promisee 
on the basis of the promise held out by the promisor would be less 
advantageous te the promisee and less onerous on the promisor 
than the enforcement of fhe promise in the senge, in which the 
promisor believed the promisee to accept it, there the promisee is 
entitled to compel the promisor to fulfil his expectation, (and thus do 
less than what he, according to his own idea, was promising to do), 
whether that expectatiou would have been entertained by a reason- 
able man placed under the ciraimstances or not. As I have already 
stated, acase like this is seldom likely to arise, and a practical lawyer 
may be prone toignore the distinctions indicated above, but, it seems 
to me that when its occurrence is not absolutely impossible a jurist 
would do well to take note of the distinctions and decide which of 
the answers suggested above ought to be accepted. To my mindit 
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seems that the misapprehension of the promisor may not be 
regarded as furnishing a proper measure of his /ega/ obligation 
when it appears that the expectation induced by him was 
different, but, al the same time, I think that the interpretation 
that would be placed upon the promise by a reasonable man 
should not be held to debar the promisee ‘from claiming at least 
as much as he really expected if it falls short of what the promi- 
sor intented to confer, merely because another man more con- 
siderate or less sanguine than himself would not have expected 
as much. What justification can the promisor possibly have to 
resist such a claim when he had thought that he would have 
to meet ahigher claim? Obviously none. Paley’s objection 
that promisee’s expectation should not be the test, because 
according to that rule the promisor might be drawn into engage- 
ments he never designed to undertake, does not apply to such 
a case for ex Aypothest he had designed to undertake something 
higher; nor can the promisor complain of the unreasonableness 
of the promisee, for on that line of argument he was more so. 
It is enough, therefore, if he gets off by rendering as much as 
the promisee expected to have, and it would be unreasonable to 
curtail it further. : 

Having thus dealt with cases where the real expectation of 
the promisee diverges from what the promisor supposes it to 
be, let us now turn to cases, where they do coincide. In-these 
cases, it seems to me that Paley’s rule furnishes a correct solution. 
To question the applicability of the rule in such a case on the 
ground that the promise should always be enforced in the sense 
in which it would be understood by a reasonable man would be 
to substitute for the real basis of liability what is really presump- 
tive evidence thereof. No doubt, in many cases the application 
of the external objective standard indicated above would be 
justifiable as consonant with the right method, of arriving at a 
‘correct conclusion under a doubtful state of facts ; but the pur- 
pose of this should not be altogether ignored. When the promisor 
understands at the time when he makes a promise that it was 
being understood in a certain sense, and does not take care to 
correct it, surely he ought not to be allowed to say that he is 
not bound to satisfy the expectatjon induced by him, even if 
it does not coincide with his real intention, merely bacause a 
hypothetical reasonable man might not under the circumstances 
expect as much. No doubt Jurisprudence is not Psychology ; 
but it should not ignore psychological states, in so far as they 
are capable of being proved with practical certainty, when sound 
morality demands that they should not be iguored. 

The view indicated in the last paragraph finps supp ron 
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the judgment of Hannen J. in Smith v. Hughes (1). There the 
plaintiff Smith sought to recover from the defendant Hughes, 
who was an owner and trainer of race-horses, the price of oats 
sold by the plaintiff to the defendant under the following circum- 
stances, Plaintiff bad a quantity of new winter oats for sale ; 
he was anxious to get rid of them because oats were then dear. 
He took a sample of these oats to Hughes, who managed for the 
defendant, and asked him if he was a buyer of oats. He replied 
he was alwaysa buyer of good oats. The plaintiff said he had some 
good oats for sale, showed the sample, and asked 35s. a quarter. 
Hughes took the sample and afterwards wrote to say that he 
would take the oats at 34s. a quarter, whereupon the plaintiff 
sent in 16 quarters: Soon afterwards the plaintiff met the defend- 
ant, complained that the oats sent were new oats and said that 
he thought he was buying old oats; he therefore, insisted thal 
the plaintiff should take the oats back. Evidence was given for 
the defendant that at the time of the contract 34s. a quarter was 
a very high price for new oats, and such as a prudent man of 
business would not have given. In laying down the law applica- 
ble to the case Hannen J. observed as follows :—“If, in the present 
case, the plaintiff knew that the defendant in dealing with him 
for oats, did so on the assumption that the plaintiff was contract- 
ing to sell him old oats, he was aware that the defendant appre- 
hended the contract in a different sense to that in which he meant 
it, and he is thereby deprived of the right to insist that the de- 
fendant shall be bound by that which was only the apparent, and 
not the real bargain, 

In order to relieve the defendant it was necessary that the 
Jury should find not merely that the plaintiff believed the defend- 
ant to believe that he was buying old oats, but that he believed 
the defendant to believe that he, the plaintiff, was contracting Lo 
sell old oats.” , The rule thus laid down seems to be in accord- 
ance with Paley’s rule so far as it goes, and I am not satisfied 
that there is any sufficient reason for rejecting it under the. 
limitations which I have attempted to indicate. $ 

The solution proposed by me may appear to be less simple than 
auniform reference to the interpretation that would be placed by a 
reasonable man on the promise, which the promisor has got to fulfil 
but in the complexity of human affairs mere simplicity is not the 
true test to determine the correctness of a rule of law. The conception 
of justice does not indeed vary, but the ways through which it works 
itself out must be varied to meet the requirements of different cases, 

Priya NATH SEN. 
G) L. R. 6 Q. B. 597. 
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Stuy of Proceedings in a suil instituted in the Court of Small Causes—Juris- 
diction of the High Court, 

G filed a suit against H in -the S. C. Court for Rs. 625. On the 
same day H had filed a suit against G in the High Court for Rs. 3,431. 
H had admitted G’s claim in his plaint, and obtained a rule on G to 
show cause why proceedings in the S, C. Court should | not be stayed 
pending the hearing of this suit. : 

àir. B. C. Mitter showing cause :—The High Court has no jurisdiction 
to-grant such injunction, §§ 492, 493 C. P. C. do not apply—Jusram v. 
Zamontal, I. L. R. 27 Bom. 357. 

My, Dunne, contra :—Under § 25 C. P. C. the High Court can transfer 
a suit from the S. C. Court. It has inherent jurisdiction to stay pro- 
ceedings also. f 

Held, (Stephen ].)—The High Court has jurisdiction. 

Note :-—See also /ssar Singh v. G. Bergmann, |. L, R, 30 Calc. 627. 

Proceedings stu ye. 





Provixcial Small Cause Courts Act (1X of 1887) Sch, Lf ol. 8—Suristic- 
tion—Suit for rent—Indian Evidence Act (I of 187%), S. 92—Oral Evidence 
adinisstbility of. 

Application by the Plaintiff. 

The landlord of the defendants owed some money to the plaintiff. 
The defendants were liable to pay Rs. 20 to their landlord as rent and 
by an arrangement come to between the parties, the defendants execu- 
ted an instalment bond stipulating to pay this sum annually to the _ 
plaintiff, There having been default in the payment, this suit was 
instituted in the Small Cause Court. The learned Judge, following 
the principle laid down in I. L. R. 27 Galt. 827, held that the suit 
was not maintainable in the Court of Small Causes. Against that judg- 
ment, the plaintiff obtained the present rule. 

Held (Mookerjee J.}—A suit against the defendant? who had execu- 
ted a bond in favour of the plaintiff undertaking to pay a debt due 
from their lgndlord isnot a suit for rent and is therefore cognizable 
by the Court of Small Causes. - 


I. L. R, 27 Calo, 827 distinguished. 


Held furiher—When the terms of the bond are clear the defendants 
are not entitled to go behind it an to allege and prove that the con 
sideration for it was in substance an assigned rent. 

Dabu Jogesh Churder Dey for Petitioner. 

Babs Digambar Chatterji for Opposite Party, i ‘ 

Rule made absoiute, i 
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Privaie International Law—Deed of Trust, Post-nuptial—Lex situs. 


A Frenchman married a Frenchwoman in Calcutta without any 
marriage settlement. Some years after the marriage, in 1863, they 
executed a Deed of Trust whereby the husband conveyed a house in 
Calcutta, to trustees on certain trusts. 


The plaintiffs are the trustees who seek the direction of the Court 
as to the disposition of the trust funds in their hands. The contesting 
defendants are the mortgagees of some of the children of the marriage, 
who under a deed of appointment made under the settlement are 
excluded from the benefits of the trust funds. 


` Question :—Was the settlement a valid one? 


It was contended that the mutual relations of the husband and 
wife were governed by the law of their matrimonial domicil which 
was French; and under the French law a post-nuptial settlement 
was bad. The reply was that even if the law of matrimonial domicil 
(assuming it was French) applied to the mutual relations of the hus- 
band and wife, such law could not govern the disposition of real 
property : the law of the place where the property was situate would 
apply. “The rejoinder was that although lev situs governed the dis- 
position of real property as a rule, the latest case on the subject De- 
Nicols v. CurHer, (1900) 2 Ch. 410, decided that where the law of matri- 
monial domicil was French it was immaterial whether the property 
which the husband or wife possesed at the time of their marriage was 
real or personal. It fell into the law of community and as such was to 
be treated as partnership property and consequently as personal pro- 
perty. Therefore the disposition by a post-nuptial settlement was 
bad. - 


Heid, (Bodilly J.) that /ez situs would apply and the settlement being 
an English instrument in English form and having conformed to the 
Law of British India was valid and operative. 


De Nicols v. Curlier (1900) 2 Ch. 410 dissented from. 

Mr, Zovaé and Afr, Bagram’fog the trustees plaintiffs. 

Mr. B.C. Milter and Mr, B. L. Afitter for the mortgagees, defendants. 

Mr, Graham and Mr.* Moses for`one of the beneficiaries under the 
Deed of Appointment. 

e . 

Maintenance Grant—Heritability—Presumption, 

Appealby the Defendant. 

Held (Mookerjee J.) Although a grant for maintenance prima facie 
ceases with the life of the grantor and is resumable on the death of the 
grantee, such presumption is rebuttable and if it is proved that such 
a grant has been enjoyed by successive generations, the inference may 
legitimately be drawn that the grant was iftended to be heritable and 
permanent. 

T. L.R. q Mad, 371 followed. 

Babu Shorashi Charan Mitra for Appellant. 


Babn Nilmadhud Bose for Respondent. 





Appeal dismissed. 
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Service Te PE AERE Tenancy Act ( VIT of PA Secs. 155, r&r 

Appeal by the Plaintiffs. 

This was a suit for ejectment on the ground that the defendants 
who held a service tenure had neglected and had persistently refused to 
perform the service incidental to their tenure. The lower Appellate 
Court dismissed the suit on the ground that Sec. 155 of the Bengal 
Tenancy Act had not been complied with. 

Held (Mookerjee J.) The tenant of a service tenure who refuses to 
perform his services ‘is liable to be ejected even without a notice to 
quit. 

Service tenures are by virtue of Sec. 181 of the Bengal Tenancy 
Act excepted from the operation of Sec. : 155 of that Act, and conse- 
quently a tenant who has refused to perform the services incidental 
to his holding is liable to ejectment. 

S, D. A. (1857) p. 1772 and 7. L. R. 4 Cale, 67 followed. i 


«Bahns Akhay Kumar Banerji and Probash Chunder Mitter for Appellants. 


Bubu Govinda Chandra Das for Respondents. 


Appeal ailowed, 


Mislake—Rectification oaf—Specific Relief Act (1 of 1877), See, 34— 
Separate Suit. £ 


Appeal by the Defendant. 


This was a suit for rent on the basis of a lease. The plaintiff claimed 
at the rate of Rs. 79 a year; the defendant pleaded that he was liable 
to pay at half that rate. The lower appellate Court gaye a decree to 
the plaintiff at the rate claimed by him. In second appeal it was 
argued by the respondent that there was a mistake in the lease but 
that the instrument might be rectified in the present action. 


Held (Mookerjee J.) The instrument need not be rectified by a 
separate suit but may be rectified in the present action by proving 
what was the real arrangement between the parties. As however such 
a case had not been made in the plait, the plaintiff was not entitled 
to succeed | on the ground of the alleged mistake. 


12 W. R. 532 and 7. C, P. D. 145 followed. 
Babu Nalini Ranjan Chatterjee for Appellant. F 
Dr, Rask Behary Ghose and Babus Joy Gopal Ghosha and Rajendra Chandra 


Chakravarty for -Respondent. i 


a Appealallowed, 
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_ Specific Relief Act (7 of 1877), Seo. 54—Peeptual Infunetion—Co-sharere 
` Appeal by the Defendnnts 1—4 


The ancestors of defendants 1 to 4 were tenants of a ppt of land, 
which tenancy the defendants continued to hold. In 1888 they- acquired 
one-third of the proprietary rights in the, plot but continued to hold 
as tenants under the plaintiffs and defendant No. 5 for the remaining 
two-thirds. 


The defendants were building a puocou ghat ina tank’and the plaintiff 
sued for a perpetual injunction. ' 


Held (Mitra J.)}—As between co-sharers, the proper remedy for 


1905. 
February 3. 


Khan Mahmud 
and others. 


v, 
* Sükhoda Sundari 
Debi and others. 


S. A. No. 75 of 
- 1904. 


adjustment of the rights of the parties is by partition. An injunction to - 


restrain the erection of a buildingis not ordinarily the proper remedy. 
- The Court will not interpose to restrain Waste in the case of coparcen- 
ers, joint tenants and tenants-in-common, unless it amounts to destruc- 
tion, waste or spoliation or unless the wrong-doer is insolvent or incap- 
able of paying to the other the’ excess of the value beyond his own share. 


L. RF. 3. A. C. zog and I.L. R. r4 Cale. 189 followed. 
Babu Surendra Chandra Sex for Appellants. . 


_ Bubx Priya Natk Sen for Respondents. 
` Appeal allowed, 


Limitation Act (NV of 1877), Sek. IT Art, 179—Appellute Conri, final 
decree or order of, 

Appeal by the Judgment- Debtors. 

Held (Pargiter and Mookerjee JJ.) that an order of the High Court 
declaring that an appeal had abated is, if not a decree, certainly an 
order which finally disposed of the suit, and that therefore an applica- 
tion for execution presented within three years from the date of such 
order was not barred. « 

Babs Akhoy Kumar Banerji for Appellants. 

Babu Govinda Chandra Das for Respondent. 

S Appeal dismissed. 


Civil Prooednye Code (Act XIV of 1882), Seo. s62—Preliminary point— 
Meaning of. j 

Appeal by the Defendants. 

This was a suit for accounts from 1301 to 1304, B. S. 

The Court of first instance held that an adjustment of ac- 
counts having been made in respect of the year 130r, the 
claim as regards that year was not maintainable in the 


form in which it had been brought, and that as _ regards 
the years 1302-1304, the accounts had been settled. The Court of 
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Appeal below while confirming the decree as regards 1302-1304, 
remanded the suit under Sec. 562, C. P. C on the ground that 
on the adjustment for 1301, a large sum was found to be due from the 
defendants and evidence ought to be taken on the point whether any 
part of this sum or how much of it had been paid. In this appeal it 
was contended that the suit had been tried on the merits and therefore 
the remand under Sec. 562 C P. C. was not legal. 


Held (Pargiter and Mookerjee JJ.) that as regards the accounts of 
the year 1301, the Court of first instance had tried the case only ona 
preliminary point and the remand under sec. 562 was legal and proper. 

Babn Satis Chunder Ghose for Appellants. 

Babu Ram Charan Afitra for Respondents. 

Appeal dismissed. 


Reg. VITI of 1819, seor. 5 & 6—Patni, shave of—Sale or tranfer without 
consent of landlorda—Vualidity. 

Appeal by the Defendants. 

Held (Pargiter and Mookerjee. JJ.) that the purchase of a share of a 
ulni even without the landlord's consent, is not void. 

I, L. R. 26 Calo. ro3 followed ; rr W. R. 294 explained, 

Babu Sarat Chandra Ray Chaudhury for Appellants. 

Babu Debendra Nath Bagchi for Respondents. 


Appeal allowed ` 
\ 


Civil Procedure Code (Act XIV of 1882), S. 3704—Purohaser at private 
sale of tenure—Person interestad—Depoxit. 

Application under sec. 310 A of the Civil Procedure Code 

The petitioner purchased a tenure at a private sale in 1897. Subse- 
quently in 1902, the landlord sued the original tenant for airears of 
rent for a period subsequent to the petitioner's purchase, got a decree 
and brought the tenure to sale in execution, The petitioner applied to 
make a deposit under s. 310A but his applicatjon wasrefused. Hence 
the present rule. g ` 


Heid (Pratt and Mitra JJ.) Thé petitioners purchase having 
evidently been registered in the landlord's sheriséa under sec. 12 of the 
Bengal Tenancy Agt, long before the insditution of the suit, and the 
arrears being for a period subsequent to the purchase, the landlord's suit 
was brought against the wrong party and would not affect the. 
petitioner. 


= 
Rabu Jnanendranath Bose for the Petitioner. . 
Babu Gobinda Chandra Dey Roy for the Opposite Party. 

° Rule discharged, 
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LIMITATION ACT, ART. 118. 


It is proposed in this article to discuss the question, namely 
what is the period of limitation prescribed by the Indian Limitation 
Act, XV of 1877, for a suit to recover possession of immoveable 
property against a person who sets up title under an alleged 
adoption which according to the plaintiffs case either never took 
place or is void. As no other article of that Act can have any 
application to such a‘ suit the question may be narrowed down 
into whether Art. 118, which prescribes a period of six years, or 
one of the group of articles relating to suits to recover possession 
of immoveable property prescribing a period of twelve years 
should apply to such a suit. The question has given rise to 
considerable conflict of judicial opinion. The High Courts of 
Calcutta and Allahabad have held that a suit of the nature stated 
above is governed by the twelve years! rule and not by Art. 118 
(Lala Parbhu v. Mylore, I. L. R. 14 Cale, 401 ; Ram Chundra v. 
Ranjit, 1.L. R. 27 Calc. 242; Batkunta Chandra v. Kali Charan, 
9C. W. N., 222; see also Fagannath v. Ranjit, I.L.R. 25 
Calc. 354°; Nathu v. Gulab, I. L, R. 17 All. 167 ; Basdeo v. Gopal, 
I. L. R, 8 All. 644; Gandharp v. Lachman, I. L. R. 10 All. 485 ; 
see also Zali v. Murlidhar, I. L. R. 24 All. 195; Chandanta v. 
Salig, I. L. R. 26 All. 40.) The Bombay High Court has recently 
affirmed the opposite view and has held, overruling its earlier 
decisions, that such a suit is governed by Art. 118.(S4rinīvas v. 
flanmant, I. L.R. 24 Bom. 260 FYB. overruling Faunyamma 
v. Manjaya, I. L. R. 21 Bom. 159 as also Padajsirav v. Ramrav, 
I. L. R. 13 Bom. 160; the F. B. case has been followed in Barot 
v. Barot, I. L. R. 25 Bom. 26); and the Madras High Court, 
not without weighty dissent, has takén the same view. (Parvathi v. 
Saminatha, I. L. R. 20 Mad. 40; Patnamasari v. Akilandammal, 
1. L. R, 26 Mad. 291 ; see the dissentient judgment of Bhashyam 
Ayangar J. in the last case.) 

Art. 118 of the second schedule of the Indian Limitation Act, 
XV of 1877 provides that for a suit to obtain a declaration that an 
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alleged adoption is invalid or never in fact took place, the period 
of limitation is six years from the date when the alleged adoption 
becomes known to the plaintiff. The bar presented by this - 
article directly applies only to a suit for declaratory decree of the 
nature mentioned therein and can apply to a suit for possession 
of immoveable property only if as a matter of law the plaintiff 
cannot succeed therein unless he can get such a declaratory decree. 
It may perhaps be safely asserted that there is no reported case in 
which it has been held that the obtaining of a declaration such 
as is contemplated by Art. 118 is a condition precedent to the 
success of a plaintiff in a suit for possession to which the defen- 
dant sets up in defence a title by adoption. But a slight para- 
phrase, which the Bombay and Madras High Courts have ap- 
parently considered allowable, of the language of Art. 118, has led 
to the adoption of the view that Art. 118 is a bar to a suit for 
the recovery of possession of immoveable property if only it 
involves the issue of adoption or no adoption—a view fraught 
with consequences so anomalous that one is tempted to question 
whether it is the right one. 

The most exhaustive exposition of this view is contained in 
the judgment of Jenkins C. J. in the case of Shrintvas v. Hanmant, 
I. L. R, 24 Bom. 260 which was heard by a Full Bench composed 
of the Chief Justice and Candy, Ranade, Tyabji and Russell JJ. 
The facts of the case are briefly these. Shrinivas and Konherrao 
were two brothers who had separated; Swamirao was the 
adopted son of Shrinivas and Konherrao left a son Timaji, who 
died leaving a widow Gangabi and three daughters ; Hanmant, the 
defendant No.1 in the case, who was a daughter’s son of Timaji, 
alleged that he-had been adopted by Gangabai in the year 1872 ; 
in 1878, during the lifetime of Gangabai and her daughters, 
Swamirao had brought a suit for a declaration that the adoption 
of Timaji was invalid but the suit was ultimately dismissed in 1881 
on the ground that Swamirao had not siifficient interest to main- 
tain the suit and that he could sue after the death of Gangabai 
for recovery of possession of the estate left by Timaji. Swamirao 
died in 1889-99 and Gangabai died in August 1890 and the present 
suit for recovery of possession of Timaji’s estate was brought by 
the infant grandson of Swamirao ig the year 1894. In the suit 
the plaintiff claimed a declardtion that the adoption set up by 
Hanmant never took place or that at all events it was invalid, 
The suit was held to be governed by Art. 118 and therefore 
hopelessly barred, as Swamirao was admittedly aware in the year 
1878 of the alleged- adoption set up by Hanmant. 

¿in delivering his judgment thelearned Chief Justice laid dome the: 
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_ principles which in his opinion governed the decision of the case 


in the form of.three questions ; Viz: 

1. Can the plaintiffs recover possession without disturbing 
the adoption ? 

2. Is there any principle on which suits involving the issue 
of adoption or no adoption must, if of a declaratory nature, be 
brought within one period of time, but ifinvolving relief based on 
that declaration, may be brought within another period of time? 

3. Are the words of the Limitation Act such as to denote 
exclusively a suit confined to a declaration that an alleged adop- 
tion is invalid in law or in fact never took place ? i 

Reterring to the first question the learned Chief Justice ob- 
served that it had been answered inthe clearest terms in the 
negative by the Privy Couucil in thecase of fagadamba v. Dakhina, 
I. L. R. 13 Cale. 308. Now in the first place in Fagadamda v. 
Dakhina, the Privy Council was dealing with a case in which 
the fact of the adoption had been proved by repeated admissions 
and recognitions by the plaintiffs (see p. 318), and in a case of 
that description the success of the plaintiff would certainly mean 
the overthrow of the alleged title by adoption set up by the 
defendant ; but the expression “setting aside an adoption” or 
“disturbing the adoption” can hardly be used with propriety in 
a case where the alleged adoption turns out to be a myth for the 
simple reason that in such a case there is no adoption in fact to 
disturb ; and the answer of the Privy Council even if it be what 
the learned Chief Justice takes it to be, cannot be held to extend 
to a case which comes within the scope of Art. 118 of the present 
Act, but not within Art. 129 of the Act of 1871, namely a case 
where there never was an adoption in fact. Inthe second place 
the answer to this question which the:learned Chief Justice would 
draw from Jagadamba’s case is apparently this, namely, that in a 
suit for possession where the defendant seeks to oust the plain- 
tiffs title by an allegation of adoption it ‘would be on the 
plaintiff not only to prove his own case but to, disprove the 
fact or validity of the adoption set up. With great respect for 
the learned Chief Justice, it may be doubted whether that was 
the meaning of their Lordships in Jagadamba’s case. Their 
Lordships had already held,inthe case of Chowdhury Pudum 
Singh v. Kooer Oddey Singh, (12 W. R. P. C, 1) that, where 
in a suit for possession the defendant sets up a title by adoption, 
it would be necessary for him, in order to establish the validity 
of the adoption, to prove (where the alleged adoption was made 
by a widow and the case was governed by the Benares law) 
the authority of the adopting widow and the actual . fact 


k 
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of adoption, and their Lordships after going through the evidence 
said, “Their Lordships, therefore; agree with the Sudder Court 
that the a pellant (defendant) has failed to prove that he was 
lawfully adopted as the son of Hem Sing by Khoosal Koer, in 
pursuance of authority conferred upon her for that purpose by 
her husband ; and that he has, therefore, no answer to the claim 
_of the respondent (plaintiff) to a share of the succession to Hem 
Sing’s property.” This case, therefore, is clear authority for the 
proposition that in suits of this description the burden is on the 
defendant to prove both the fact and the validity of the adoption 
set up by him. See also Tarini Charan Chowdhry v. Sarada 
Sundari Dasi, 11 W. R. 468 at p. 474S. C. 3 B. L. R. (A. C.) 145, 
159 ; Btsesswar v. Ramjoy Majumdar, 2 W. R. 326; Hur Dyal 
Nag v. Roy Kiishto Bhoomick, 24 W. R. 107 ; Ramprotab Misser 
v. Abhilak Misser, 3 C. L. R, 174. It is not therefore likely that 
their Lordships would in Jagadamba’s case take the contrary view 
without making any reference to their previous decision. In fact 
in the paragraph in the judgment in Jagadamba’s case from which 
Jenkins C. J., quotes a passage, their Lordships go on to observe as 
follows : “But whatever the mode of pleading, there is but one 
issue on the merits of the case, namely, the validity or invalidity 
of the adoptions, by virtue of which alone the defendants hold their 
property. Ifthe validity is proved, the plaintiffs cannot succeed 
in their claim. * * And each of the defendants contends that the 
true construction of these words (Art. 129, Act IX of 1871) is that 
the validity of his adoption shall not be challenged after 12 years” 
from the date of the adoption. In the paragraph referred to, their 
Lordships were dealing with the argument advanced on behalf of 
the plaintiffs that they were not suing to set aside any adoption 
but to recover possession on their prima facie title as heirs, and 
they held that asin the suit, the adoption was challenged it wasa 
process in which the validity of an alleged adoptign was brought 
under question, ard a suit of that description being a suit “to set 
aside an adoption” as that expression was understood by Indian 
lawyers, it was on that ground governed by Art. 129 of the Act of 
1871. Their Lordships apparently did not entertain the view that 
in a suit for possession against a defendant who set up an adoption, 
the plaintiff would be bound in the {rst place to get a declaration 
of the invalidity or non-existence of the adoption set up, or even 
to disprove the fact or validity thereof and that Art. 129, even 
if on a proper construction it were restricted to suits of a declara- 
tory nature only, would consequently apply to such suits. Any 
doubt or ambiguity which might have been left in Jaga- 
damba’s case has been removed by the judgment in Malkarjun 
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v. Narhari, (I. L. R. 25 Bom. 337 at p. 350) where Lord Hob- 
house, who delivered the judgment of the Committee in Jagadam- 
_ ba’s case explained himself as follows : “In the case of fagadamba 
v. Dakhina the plaintiffs were reversionary heirs of a deceased 
Hindu, subject to the interest of his widows. They brought suits 
not long after the surviving widow’s death to recover the estate. 
But adoptions had been made in 1853 and 1856 either of which, 
if valid, would displace the plaintiffs. The law of limitation appli- 
cable to the case (the Act of 1871) provided that a suit to set aside 
‘an adoption must be brought within twelve years after the date of 
the adoption, The plaintiffs sued not to set aside the adoptions 
but_ to recover the estate ; and they argued that their title was 
good until an adoption was set up; that those who set it up must 
prove its validity which accordingly might be controverted by the 
plaintiffs, There was difficulty in the case because the expression , 
“set aside an adoption” is inaccurate; an adoption cannot be set 
aside, though its validity may be impeached ; and in fact the language 
was altered in 1877 before the appeal was heard. This Board found, 
however, that the expression had been frequently used in legal 
documents and was known to Indian lawyers as a short way of de- 
noting any process in which the fact or the validity of the adoption 
was disputed. On that ground they held that the Legislature 
must have intended to place the specified limit on suits for these 
purposes. Then the suit, being rightly described as one to set 
aside an adoption, attracted the consequence that the time for 
suing ran from the date of the adoptions and that the suits of 
1873 and 1874 were barred.” 

On principle too it is difficult to understand why a plaintiff seek- 
ing to recover possession froma trespasser should be obliged, merely 
because he may be aware that the latter alleges an adoption which 
is either absolutely false or void, to obtain a declaration that the 
alleged adoptiop is invalid or never in fact took place. It is no 
doubt reasonable that a person who seeks relief inconsistent with 
a transaction which is valid until set aside should pray to set it 
aside. (Malkarjun v. Narhari, I. L. R. 25 Bom. 337 at p. 350; 
Bijoy Gopal v. Nilratan, I. L. R, 30 Calc. 990; Chunder v. 
Ramnidhi, 6 C. W.N. 863), but where the transaction is with- 
out any legal effect be would remain unaffected by it. (Malkarjun 
v. Narhari, I. L. R. 25 Bom. 337¢ at pp. 346, 350). It may 
be permissible in this connection to refer to Arts. 91, 92, 
93 of the Limitation Act, XV of 1877. Art. 91 provides a 
period of three years for suits to cancel or set aside an instru- 
ment not otherwise provided for, but it has been uniformly 
held that a suit for possession of immoveable property in 
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which the defendant sets up title under an instrument which is null 

and void so far as the plaintiffs interests are concerned (Rag hubar 

v. Bhikya, I L. R. 12 Cale. 69; Beniv. Dudhnath, 1I. L.R. 

27 Calc. 156; Bunku v. Kristo, I. L. R. 30 Calc. 433), or 

which was never intended to be operative (Sham v. Amarendro 

I-L. R. 23 Calc. 460), or which was executed by a person having 

no legal authority to do so (Sheosankar v. Ramsewak, 1. L. R. 24 

Calc. 77; see also Narmada v. Sasibhusan, 8 C. W. N. 802); or 

which was not executed at all, being a forgery (Nadabmiry v. Yas- 

sin Khan, I. L. R.17 Bom. 755, 758) is governed not by Art. 

gt but by one or other of the articles relating to’suits for posses- 

sion of immoveable property. It would be a strange thing to say- 
that an alleged adoption which is void either on the ground of 
want of authority in the person making it or for some other 

ground is valid until it is declared ‘by a court to be invalid or that 

an alleged adoption which never in fact took place is a legally 
valid adoption until some court grants a declaration to the party 

questioning it, that it never in fact took place. (But see Shrintvas 

v. Hanumant, I. L. R. 24 Bom. 206 at p. 284; Barot v. Barot, 

I. L. R. 25 Bom. 26). 

When an adoption is set up by a defendant as an answer to 

_the plaintifs claim in a suit for possession the court would 

no doubt have to come to a decision on the questiou. The defen- 
dant would have to establish his case and the plaintiff would be 
at liberty to controvert it; Art, 118 of the present Limitation Act 
offers no bar either to the defendant raising such a defence or to 
the plaintiff controverting it or to the court adjudicating upon 
the defence so set up, unles3 it can be said of the expression “to 
obtain a declaration &c.” what was said of the expression “for 
setting aside an adoption” namely, that it is either by its literal 
meaning or by any long course of user or otherwise, applicable to 
any process in which the fact or the validity of an glleged adoption 
is disputed and that it is applicable quité-indiscriminately to suits 
for possession of land and to suits of a declaratory nature. 

When the words used in a statute are unambiguous, and there 
isnoambiguity in the language of Art. 118, it is certainly a matter of 
some importance to adhere to the very words used. Now the words 
of Art. 118 present no bar to a suit in which the plaintiff “has to 
challenge an apparent adoption set up bythe defendant,” nor to a 
` suit “when the validity of the defendant’s adoption is the substantial ` 
question in dispute,” nor to a suit in which the plaintiff is embarras- 
sed by the defendant’s adoption and cannot recover the property -: 
without disturbing the adoption.” The article simply purports to 
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provide for a suit “to obtain a declaration that an alleged adoption 
isinvalid or never in fact took place.” If a suit for possession, in 
which the defendant sets up an adoption could be called a suit to 
obtain a declaration that the adoption is invalid, there is no 
reason why such a suit in which the defendants sets up some other 
title as a defence should not be called a suit to ubtain a declaration 
that the title so set up is invalid. In that view all such suits 
must be deemed to be governed, if there be no special article 
applicable to a suit for the specific declaration involved in the case, 
by Art. 120 which is the article applicable to all declaratory suits not 
otherwise provided for (Raja of Venkatagiri v. Isakpalli, I. L. R. 
26 Mad. 410; Francis Legge v. Rambaran, I, L. R. 20 All. 35 ; 
Rampal v. Bulbhaddar, I. L. R. 25 All. 1; Mokabharat Shaha v. 
Abdul Hamid Khan, 1 C. L. J. 73.) A suit in which the defendant 
sets up a forged conveyance would in the view be governed by Art. 
92 or 93, a view which has never been accepted. (Triloch :n v. Nobo- 
kishore, 2 C. L. R. 10; Nistarini v. Anandamayrt, 2 C. L. R. 561 ; 
Nabab v. Yassin, I. L. R. 17 Bom. 755 at p. 758 ; see also Sundaram 
ve Sithammal, I. L. R. 16 Mad, 311 at p. 315 ; Abdul v. Shaluka, 
I. L. R. 21 Calc, 496 at p. 500 from which it would appear that a 
contention of this sort which was raised by Counsel for the appel- 
lant was not even noticed by their Lordships of the Privy Council). 
SARAT CHANDRA BANERJER, 

(To be Continued) 


CONSTITUTION OF THE HIGH COURT 
BENCHES. ` 


The following is the constitution of the different Benches 
of the High Court witlf effect from the 6th March 1905 :— 
Presidency Group and the Privy Council Department :— 
Maclean ©. J. and Mitra J. 
Rajshahye Group :—Ghose and Pargiter JJ. 
Patna Group :—Rampini and Holmwood JJ. 
Burdwan Group :—Harington and Mookerjee JJ. 
Regular appeals and Special appeals of the value of Rs. 
1000 and under, of all the Groups :—Brett and Woodroffe JJ. 
Criminal Bench :—Hendeyson and Geidt JJ. 
Sale, Stephen and Bodilly JJ. st singly over the Original 
Side. i 
. Mr. Justice Pratt has gone out on a tour of inspection of 
the Subordinate Courts, 


26n 


1905. 
Marohk 6. 
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Muji V Virji 


Bunga Bashi Saha. 
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of 1904. 
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~ SHORT NOTES. 


Original Side—Costs—Praotice. : 

Ar. Buckland for the defendants asked for costs on Scale No. 3 as it 
was an important case which had lasted for 16 days and a great deal | 
of evidence of a technical character hadto be gone into. In any event : 
he asked his Lordship to certify for 3 Counsel, for the cost of two com- 
missions and for special directions as to costs as regards some photo- 
graphs which had to be enlarged. ` 

Mr. Sinka for the plaintiff. 

Held (Stephen J.)—The length of the case does not necessarily show 
that itisimportant. The technical questions at issue were of a compara- 
tively easy kind. Costs of the commissions and special costs for the pho- 
tographs would be allowed. No orders would be made as to aires. 
Counsel. 

Kesteven for the Secretary of State; Watkins & Co. for Defendant 
Company. 


wea 


Costs on Scale No, 3 disallowed. 





Bengal Tenanoy Act (VIII of 1885)—Seo. r16—lease for a term or from 
year to year.—Zerait land. 


Appeal by the Defendants. 

Aeld—(Harington and Mookerjee JJ.) that in order to prevent the 
acquisition of rights of occupancy or non-occupancy in Zerait lands 
under Sec. 116 of the Bengal Tenancy Act, it is essential that at the 
time of the inception of the tenancy, the lands should be let out on a 
lease for a term or year by year. If they are not so initially let out, 


- the execution of a Kabuliat for a term by the tenant during the conti-, 


nuance of the tenancy, does not affect his status or bar the applica- ' 
tion of the provisions contained in Chh. V. and VI of the Act. 

Babus Saligram Singh and Raghunandan Prasad for Appellant. 

Babus Dwarka Nath Chakravarti and Joy Gopal Ghosha for Respondent. 
Appeal allowed, 


Charter Act (23 and 24 Vict. C. r04) & 15—Judgment, 


Letters. Patent Appeal by the Respondent. 

An appeal from appellate decree was heard exparve by a Division 
Court consisting of two Judges and allowed. One of the Judges constitu- 
ting the Division Court being absent from the Court, an application for. 
Review was presented to the other who issued a rule, at the hearing of 

which he rejected the application. Thepresent appeal was thereupon 
filed. 

Aid (Maclean C. J. and Holmwood J .)—No appeallay. The order re- 
jecting the review was nota judgment within Sec, 15 of the Letters Patent. | 

I. L. R. 16 Calo, 788 followed ; 7. Z. R. 26 Calo. 36r explained. 

Mr. L. P. Pagh and Babu Binode Behari Mukerjee for the Appellant. 

Dr. Rash Bekary Ghose and Babn Baikuntha Nath Das for the Respondent. 
Appeal dismissed, 


ee 
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Civil Procedure. Code (Act XIV of 1882)—Se08. 108, 591—Exparte decree 
set aside—Final decree—A ppeal. f 

Rule obtained by the Defendant. 

Held (Harington and Mookerjee JJ.) When a plaintiff obtains an 
exparle decree which is subsequently set aside upon an application by 
_ the defendant under Sec. 108C. P. O., he cannot, in an appeal preferred 
_ by him against the decree made in the suit after it has been restored 

and re-heard, question the validity of the grounds upon which the 
eeparte decree was set aside. An order setting aside an evparte.decree 
is not an order affecting the decision of the case within the meaning 
of Sec. 591 C. P. C. 

T. L, R. 22 Calo. o98rand J. Z. R. 25 All. 280, followed. 

M. Sowghat Ak for Petitioner. 

Babs Joy Gopal Ghosha for Opposite party. 

` - . Rule made absolute. 





Aot X of 1859, Seo. 23—Civil Court—Revenue Court —Suit for sect inte 
Jurisdiction, : 

Appeal by the Defendant. 

Heid (Harington and Mookerjee JJ.) Sec. 23, cl.6 of Act X of 1859 
does not oust the jurisdiction of a Civil Court to entertain a suit for eject- 
ment instituted by a raiyat against his landlord and other persons who 
have unlawfully dispossessed him ; the Revenue Courts have no juris- 
diction to entertain such a suit 

6 W. R. (Act X) 19 followed. 

Dr. Rask Behary Ghose and Babu Pramatha Nath Sen for Appellant. 

Babus Provash Chindra Mitter and Surendra Nath Ghosal for Respondent. 


Appeal dismissed, 





Bengal Tenanoy Aot (VITI of 1885)—Seo. 148, ol. (b)—Plaint in a rent 
suit—Reguiroments of-—Desoription sufficient for identification, 
Appeal by the Defendant. 


The plaint ina suit for rent under the Bengal Tenancy Act con- 
tained the following particulars regarding the description of the jote 
(holding) :—The ‘names of the Taluk and the Pargana wherein the sore 
was situated, the boundaries of two sides of one plot of land out of 
seven plots and the yearly jama (rental) and it described the jure as 
being recorded in the name of one Mohim Deb Koer and as formerly 
held by Ananta Deb Koer and it was further described as being of a 
sarasori (temporary) character, The area was not given. The defen- 

. dant admitted that he held a joze under the plaintiff in the same Taluk 
. and Pargana and at the same Fama but alleged that his jote was a 
mokurary (permanent) one, and that it did not comprise any land 
supposed to be included within the given boundaries. The Lower 
Appellate Court found that there was real difficulty in giving the area 
and the boundaries in the plaint and that the description given was 
sufficient for the identification of the lands. 


1905, 
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S. A, 2343 of 1901 


1905. 
February 22, 
Murari Mohan 
Deb Koer 
v, 

Rani Amriteswari 
Debi. 
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1905. 
February 14. 


Azger Ali 
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Kishore Manikya 
Bahadur. 


M. A. 6 of 
1903. 
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1905. 
February rg. 
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Heid (Ghose and Pargiter J.J.) The plaint did not comply with the 
provisions of Sec. 148 cl. (b) of the Bengal Tenancy Act and the des- 
cription given therein was not sufficient for the identification of the 
lands and the suit must be dismissed. 


Babus Lal Mohan Doss and Jnanendranath Bose for Appellant. 
Babus Ram Charan Mitra and Siis Chandra Chowdhury for Respondent 


Appeal allowed, 





Partition—Joint Property—Previons private partition, 
Appeal by the Plaintiff. 


Hed (Harington and Mookerjee JJ.)—In a suit for partition of joint 
property, if it transpires that a portion of the properties in claim had 
been the subject matter of a previous private partition, such properties 
must be excluded as they had ceased to be joint properties ; the plaintiff 
is not entitled to ignore the previous partition and to call fora fresh 
partition of all the properties. 

Babus Nilmadhab Bose and Jogesh Chunder Dey for Appellant. _ 

Babu Digamber Chatterjee for Respondent. 

Appeal dismissed. 


Exeoutor—will, probate of a—suit against the heir-at-law by a creditor. 
Appeal by the Defendant. 


Hela (Mookerjee J.)—A creditor of a deceased debtor cannot sue a 
person named as executor in the will of the deceased unless he has 
either administered, that is, intermeddled with the estate, or proved the 
will. 

(1894) A. C. 437, followed. ~ 


An action commenced against the heir-at-law before the executors 
have applied for probate cannot after the grant of probate be continued 
as against him, but the executors must be added as defendants, as by 
the grant.of the probate, they become immediately vested with the 
whole estate which belonged to the testator at the time of his death. 


L. R. 22 I. A. r07, referred to. 


Babu Surendra Chandra Sen for Appellant, ? 
Dr. Rask Behary Ghose and Babu Baikantha Nath Das for Respondent. 
`. ; _ Appeal allowed. 





Maintenance grant—Resumption—Chota Nagpur Landlord and Tenant 
Procedure Act (J of 1879 B. C.)—Se0s. 4, 34¢-—Jurisdiction of Civil and Revenxe 
Courts—Non-vegistration—forfeiture. © 

e 

Appeal by the Defendant. 


Heià (Harington and Mookerjee JJ). (1) When there is a maintenance 
grant and the descent is to the heirs male of the grantee, the estate is 
not inalienable and so long as there are heirs male, the grantor or his 
heirs cannot resume such an estate from a transferee. 


z 


Vor. 1] - SHORT NOTES. ` 297 


- 


z B. L. R. 70 and 22 W. R. 17 followed. z 

(2) An omission to register the name of the successor or heir of the 
original grantee of a taluq or tenure under Sec. 34 of Act I of 1879 
(B. C.) (Chota Nagpur Landlord and Tenant Procedure Act) and con- 
sequent delivery of possession to the Zemindar, does not effect a 
forfeiture of the taluq or tenure. 

(3) A proceeding in the Revenue Court under Sec. 34 of Act I of 
1879 (B. C.) against the successor or heir of the original grantee, after 
he had parted with his interest does not bind the transferee, and Sec. 
4 of the Act does not bar a suit in the Civil Court by the transferee for 
declaration of title and recovery of possession. 

Ar. Cotton, Babus Ram Charan Mitter and Jogesh Chunder Dey for 
Appellant. 

` Mr. Dunne, Babus Dwarkanath Chakravarti and Khetra Mokun Sen for 
Respondent. ` 
: Appeal dismissed, 





Civil Procedure Code, 8. 310 A—Beneficinl owner, right of—Setting aside sale, 
Rule obtained by the Applicant under Sec, 310 A, C. P. C, 
Application to set aside sale. 

Ae/d (Harington and Mookerjee JJ.)—When in execution of a decree 


. for money against a person, immoveable property, of which he is the 


benamdar, has been attached and sold, the beneficial owner is entitled 
to apply to have the sale set aside under Sec. 310 A. 
Babu Digambar Chatterjee for Petitioner. 
Babu Saligram Singh and Moulvi Makomed Tahir for Opposite party. 
Rule made absolute, 





* Civil Procedure Code (Act XIV of 1882)—Sec. 43—S80. 373— Withdrawal of 
suit-—Canese of action. 
Appeal by the Plaintiff. 
The plaintiff had sued for possession of a plot of land, but he subse- 
quently obtained leave to wtthdraw his suit with liberty to bring a fresh 


. suit on payment of costs within a limited time. He failed to put in the 


costs within the time limited. Then the present suit was brought by 
him for possession of two plots of land, one being the subject matter of 
the previous suit. The Courts below dismissed his suit regarding both 
the plots. š 

Held (Mitra J.) remanding the case as regards the plot not previously 
sued for—Sec. 43 of the Civil Procedure Code does not apply to the 
case of a suit withdrawn by permission under Sec, 373; it is therefore 
no bar to the institution of a suit in respect of a property covered by 
the same cause of action if it wa$ not covered by the previous suit. 

T. L. R. 10 Mad, 160 followed; 7. L. R y] All. 53 dissented from. 

_ Babu Ram Charan Mitra, Moulvi Serajal Islam and Babu Jnanendranath 

Bose for Appellant. 

Babu Harendra Narayan Mitter for Respondent. 


Appeal allowed, 


1905. 


February 2, 


Baburam Mandar 
v, 
Ram Sahai Sahoo. 


Civil Rule 3663 of 
1904. 


1905. 


January 20, 
Syed Hassen Ali 
v, 

Hari Nath Dags 





S. A No. 2314 of 


1902. 
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A wa % Specyfic Relief Act (1 of 1877) #.9—Possession: actual or Juvidical—Objeot a 
of See. 9. : { 
Barada Mohan : a 
Bhuttacharya Rule obtained by the Defendant. : 
Ei ark Suit for possession. 
a vas A A as oe 5 * 
Bhattacharya The petitioner was one of the defendants ina title suit in the Mun- . 


—_~— siff's Court at Comilla. It appears that in January 1898, the plaintiff r 
Civil nule No. 3706 was dispossessed of a certain land in execution of a decree, in proceed- > | 
9% 199 a ings under s8. 318 Civil Procedure Code, by a third person. That person 
subsequently sold his interest in this land to the petitioner and others. 
It appears that the vendor actually took no steps to retain his posses- 
sion obtained in the proceeding under Sec. 318 C. P. C. but allowed 
the plaintiff to continue his possession though by an order of Court he 
was legally ejected. In January 1902, the petitioner after purchase 
succeeded in ejecting the plaintiff. The plaintiff then brought the 
present suit, and asked to be put in possession under s. 9 of the Specific 
Relief Act. The Munsiff made an order restoring his possession. 
This rule was obtained against that order. 
Heid (Prinsep and Handley JJ.}—that the ejectment of the plaintiff 
not being “in due course of law” or with his consent, the Lower Court 
i7 was right in restoring him to possession, against any person who, what- 
ever be his title, had dispossessed him otherwise than in due course of / 
law or with his consent. The object of s. 9 is to prevent any one from 
taking possession violently or without the consent of the party in posses- 
sion, and otherwise than in due course of law even on a just claim of title. 


Babu Dwarkanath Chakvacarti for Petitioner. : } 
Babu Sarat Chandra Roy Chowdhury for Opposite party. 
Rule disokarged. 





1902. Criminal Procedure Code (Act V of 1898) s. 145—Aotual possession—Right 
November 13. to possession or title,— Jurisdiction, 


Tarip Khalasi and Rule obtained by the second party. 


others ° 


Proceeding under Sec. 145 Cr. P. C. 


is v, 
elie ner iat This application arose out of a proceeding under s. 145 of the Code 
se of Criminal Procedure in which the petitioners were the second party. 
Criminal Revision The Magistrate found the first party in possession of the land in dispute. 
No, 935 of 1903. But instead of confining himself to the question of actual possession, he 
dealt with the’question as to who was entitled to possession of the 

particular land, and on that basis alone, he came to the conclusion `~ 

=- that the first party was in possession. 

Heid (Stephen and Henderson JJ.)—that the Magistrate exceeded his 
jurisdiction in so deciding a question yf title, and his order should be 
set aside. . ` 
~ Babw Sarai Chandra Roy Chowdhury for Petitioners. 

Balu Prasanna Chandra Roy for Opposite party. 


` 7 Rule made absolute. 
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LIMITATION AGT, ART. 118. 
(Continued). 


It will appear from what has been said above that a negative 
answer to the first of the three questions set out above does not 
help towards the solution of the question under discussion. A 
negative answer to the question may mean, either 


(1) that success of the plaintiff's suit necessarily means the 
overthrow, displacement or disturbance of the adoption set up by 
the defendant; in this sense it is a mere truism; or it may mean 

(2) that the plaintiff cannot succeed unless he can disprove 
the fact or validity of the adoption set up by the defendant, the 
burden being on the plaintiff; it has been endeavoured in the 
preceding lines to show that this view is opposed both to princi- 
ple and authority. But even if this view were accepted it would 
not lead to the conclusion that the suit would be governed by 
Art. 118; for it is one thing to say that the plaintiff must in the 
suit disprove theadoptien and anotherthing to say that He must pray 
for and obtain a declaration that the adoption is invalid or never 
. in fact took place so as to bring the suit within the scope of Art. 
118. (See Chapdania v. Salig Ram, I.L.R. 26 All. 40.) More- 
over as an adoption which either never took place or is invalid 
must from the beginning have been void of legal effect, a prayer 
for the declaration of its invalidity in a suit for possession would be 
wholly unnecessary, and if actually inserted in the plaint, would 
be looked upon as merely ancillary and not as altering the char- 
acter of the suit. (Trilochan v. Nobokishore, 2 C.L.R. 10; 
Nistarim v. Anandamayi, 2 C4L.R. 561; Nabab v. Yassin, I.L.R. 
17 Bom. 755; Rampal v. Balbhaddar, I.L.R. 25 All. 1 at p. 16.) 

With reference to the second question set out above the learned 
Chief Justice observes that the judgment in Jagadamba’s case 
furnishes a clear answer to it and that answer is in the negative. A 


* 


32n THE CALOUTTA LAW JOURNAL. [Yon. I. 


discussion of the principle referred to in this question is relevant 
only if there is any ambiguity or want of clearness in the language 
of the articole which has to be construed. The aid of the principle 
was invoked by their Lordships when they were asked by the 
plaintiffs to restrict the operation of Art. 129 of the Aot of 1871 
to one of two classes of suits which came equally within the 
language of that article. Their Lordships say: “If then the 
expression (suit to set aside an adoption) is not such as to denote 
solely or even to denote accurately, a suit confined to a declaration 
that an alleged ddoption is invalid in law or never took place in 
fact, is there anything in-the scope or structure of the Act to prevent 
us from giving to it’the ordinary sense in which it i is used, though 
itmay beloosely, by professional men? The plaintiff’s Counsel were 
asked but were not able to suggest any principle on which suits in- 
volving the issue of adoption or no adoption must, if of a declara- 
tory nature, be brought within 12 years from the adoption, while 
yet the very same issue is left open for 12 years after the death of 
the adopting widow, it may be 50 years more, if only it is mixed 
up with a-suit for the possession of some property.” Their Lord- 
ships did not hold that even if the expression in Art. 129 were such 
as to denote solely and accurately a suit confined to a declaration, 
they would have been prepared by reason of the absence of any such 
principle to extend the operation of the article to suits for posses- 
sion. Assumingthen thatthe judgmentin Jagadamba's case implies 
that there is no principle on which a Court or the Legislature may 
expect greater diligence in a plaintiff who seeks a relief more of the 
natureof aluxury than anecessity which itisin the discretion of the 
Court to grant or withhold than in a plaintiff who demands an 
adjudication on hisstrict legal rights, the exjstence or non-existerice 
of any such principle can hardly be a måtter of much consequence 
when the Court has to interpret an article which, as will pre- 
gently be endeavoured to be shown, is nenna „inaccurate Dor 
ambiguous, i . 

Coming to the third question the learned Chief Justice repeats 
it with some’addition and answers it in the negative. The question 
as repeated stands thus: “ Are the words of the Indian Limitation 
Act, 1877, such, as todenote exclusively a suit confined to a declara- 
tion that an alleged adoption is.invalid in law, or in fact never took 
placa, and to exclude a suit of wh&h such a declaration forms-a 
necessary part if it also seeks (as this suit does) possession-or other 
relief?” It will be seen that in the clause added, the learned Chief 
Justice makes an important assumption, namely, that a declaration 
of the invalidity or non-existence of theadoptionisa necessary part 
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of a suit like the one that was before him, and he proceeds to work 
out the argument on the basis of that assumption. He goes on to 
say: “Ifa plaintiff can recover possession without challenging 
an apparent adoption, then Art. 118 is notin. his way and 
obviously has no application. But if, on the other hand, a 
successful challenge of the apparent adoption is a necessary 
condition precedent to his claim for possession, then it appears 
to me to follow irresistibly that he must prevail-in so much of 
his suit as seeks a declaration that the adoption is invalid before 
he can invite the Court to investigate the claim to possession 
which can only arise if the adoption is out of the way.” If the 
declaration is a necessity, the plaintiff’s suit must fail totally, if 
it fails quoad the declaration. 

Tt hag been endeavoured to be shownin thé preceding lines 
that the assumption that the declaration forms a necessary part 
ofa suit of the description mentioned above is opposed both to 
authority and to principle. In such a suit the plaintiff would be 
entitled to succeed if the defendant fails to prove the fact and 
validity of the adoption set up by him (Ohowdhry Pudum Sing v. 


`  Kooer Oddey Sing; 12 W.R.P.O. 1). On principle again, one may 


be permitted to ask what purpose is the declaration to serve ? 
Not to take away any legal force or efficacy from the alleged 
adoption, for there could have been none at ‘any time in an 
adoption which is invalid in law or nevet took place in fact; 
and ‘is not such an “apparent adoption” completely put out of 
the way by the failure of the defendant to proveit or by a 
finding of the Court ‘as to its invalidity in law or non-existence 
in fact? Would not the plaintiff be entitled after such failure 
on the part of the: defendant or after such a finding to invite 
the Court to investigate his claim to possession ? H not, it is 
difficult to say why. 


If, then, the assumption be not well founded, it would follow 
from the argument of thé learned Ohief Justice-that the claim to 
recover possession cannot be held to be governed by Art. 118; for, 
to use his own words, “ the combination of several claims would, 
not in general, deprive each claim of its own specific character and 
description.” Even if a suit, in which the plaintiff prays for a deo- 
laration that an adoption alleged by the defendant is- invalid in 
law or in fact never took plafo and for recovery of possession of 
immoveable property, could be considered to constitute a combina- 
tion of several claims (amatter which isbyno meansclear, see Rat- 
namasari v. Akilandammal, 1.L.R.26 Mad. 991 at 319 per Bhashyam 


Ayyangar J.) the claim to.recover possession would be governed by 
5 
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the article appropriate to such a claim although’ the claim for 
declaration may be governed and barred by Art. 118. 


The language of Art. 118 would seem to be reasonably clear 
and unambiguous. The'expression “suit to obtain a declaration” 
evidently refers to the class of suits contemplated by Chapter VI 
of the Specific Relief Act, I of 1877, and according to its plain 
meaning the article can apply only to suits in which the principal 
relief claimed is a declaration of the nature mentioned there and 
to suits joining several claims only in so far as they claim such a 
declaration as one of the principal reliefs. But learned judges 
in Bombay and Madras have held that although Art. 118 differs 
from Art. 129 of the Act of 1871 in the three essential elements, 
of the description of the suit, the period provided and the starting 
point for limitation, still the alteration in language has not 
effected any change in the law so far as regards the nature of 
the suits that come within the operation of the article, or in 
other words, that the alteration in the description of the suit 
has left the meaning unaltered and that the words in the first 
column of Art. 118 mean thé same thing as the words in the 
first column of Art. 129 of the Act of 1871 meant. Thus 
Jenkins O.J. in Shrinivas v. Hanmant says, “ For my own part, I 
fail to find anything in article 118 which calls for such a construc- 
tion (restricting it to suits for declaration only.) (1. L. R. 24 Bom. at 
978); and Tyabji J. in the same case is reported to have said, 
"I must, however, confess that Iam not able to see that there 
is any sufficient difference either in the language or in the structure 
of the present Limitation Act to make the decisions of the Privy 
Council on similar provisions of the Act of 1871 inapplicable or to 
distinguish them from the present case (Ids. p. 286); Shephard J. 
in Parvathi v. Saminatha referring to the alteration in the deserip- 
tion of the suit said: “ To support the plaintiff's contention itis neces- 
sary to show that the change inthe language descriptive of the suit 
points to a change.of policy on the part ofthe Legislature and to the 
intention to restrict the application of the article to suits in which 
a mere declaration is sought for” and further on, the learned Judge 
observed that he was “at a loss to understand how this substitution, 
which is in accordance with the observation of the Judicial Com- 
mittee, though not consequent upon them, can be taken to effect a 
change of law in favour of the plaintiff” (I. L. R. 20 Mad. 40 at 45); 
and’Davies J. in the same case held that “ the plain ruling of their 
Lordships of the Privy Council has not bean in any way affected by 
the mere change in the wording as to the character of the suit in the 
new article ;’ MooreJ, ini Ratnamasari.y,.Akilandammelis reported 

ae 
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to have observed as follows: “There is, in fact, as it 
appears to me, no distinction that can possibly be drawn between a 
suit to set aside an adoption and a suit to get a declaration that an 
adoption is invalid except that the former is s loose and inaccurate 
expression, while the latter is the correct phrase to use.” (I. L. R. 
26 Mad. 291 at 296). Candy J: was prepared, were it not for the 
authority of the Privy Council, simply on the language of Act KV 
of 1877 to say that Arts. 118 and 119 of Schedule II applied in 
cases where a declaration only, and no consequential relief was 
sought (I. L. R. 24 Bom. at p. 281); and Benson J. in I. L. R. 26 
Mad. at p. 322 expressed a similar opinion. 


With all deference to the learned Judges of Bahay and 
Madras it may be doubted whether in construing an enactment 
like Art. 118 of Act XV of 1877 it is at all profitable, or one may 
even say, permissible to embark on an inquiry as to the previous 
state of the law on the point. Shephard J. in Parvathi v. Sami- 
natha (I. L. R. 20 Mad. 40) declined to give effect to the content 
tion of the plaintiff on the ground that the learned Judges were 
acquainted with the reasons which led to the change in the 
language of the law. The Act itself gives no indication of any 
such reason; and it may fairly be questioned whether in con- 
struing Art. 118 it would be quite the right course for a Court 
to start with what was the law before the enactment and then 
to act on the inference that no change was intended on the 
ground that the judges were aware of the reasons which led 
to the change or on the ground that the only change effect- 
ed by the Legislature was a “mere change in the wording.” 
(Per Davies J. in Parvathi v. Saminatha I. L. R.20 Mad. 40). 
The proper course, as pointed out in Bank of England v. Vagli- 
ano, (L. R., 1891, A. O. 107 at pp. 144-145) is “in the first place 
to examiné the language of the statute and to ask what is its 
natural meaning, uninfluenced by any considerations derived from 
the previbug state of thé law, and not to start with inquiring 
how the law previously stood, and then, assuming that it was 
probably intended to leave it unaltered, to see if the words of the 
enactment will bear. an. interpretation in conformity with this 
view.” Itis not open to question that Art. 118 of the present Act 
was inténded to alter and has altered the law in certain respects; 
and it is not to be presumed fhat in „any particular matter it was 
intended to be a statement of the existing law ‘rather than a substi- 
tuted enactment. There are, in the article, no words of a doubtful 
import,nor any words which had previously acquired any technic- 
al or extraordinary meaning, nor is there any other special 
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ground on‘ which an appéal to previous decisions ĉan be justified. 
It is from the words of the enactment that the intention of the 
Legislature must be sought. 
SARAT OMANDRA BANERJEE. 
(To be continued.) 


CASES AND COMMENTS. 

: IL. eee 

The appellant who was in the service of the respondent Com- 
pany was seriously injured by an explosion at the Company's 
works. He sued to recover damages on the ground that the 
explosion was due to the fault of the Company, who denied 
liability alleging that the mishap was caused by the negligence of 
the plaintiff himself. The jury found that the explosion was due 
to the neglect of the Company in supplying suitable machinery 
and taking proper precautions. The Supreme Court of Canada 
set aside this verdict on the ground that there was no exact 


‘proof of the fault which certainly caused the injury. ` The 


Judicial Committee reversed the judgment of the Supreme 
Court on the ground that the rule which requires proof of 
a fault to which the injury is certainly traceable is not of univer- 
sal application ; it cannot apply when the accident is the work of 
a moment and the eye is incapable of detecting its origin or fol- 
lowing its course. In such a case itis sufficient to prove circum- 
stances which indicate that the accident must have been due to 
some default of the defendant. Any other view leads to the posi- 
tion that utter destruction carries with if complete immunity for 
the employer. 

In this case & lessee of lands was dispossessed of the premises 
by a trespasser who occupied the lands, went on paying rent to 
the superior landlord, and acquired a good title as against the 
lessee by adverse possession for the statutory period. The ques- 
tion arose whether the landlord was entitled, as against the. tres- 
passer who “had thus acquired title, to enforce a covenant for 
repair in the lease. Theanswer depends upon the view to be taken 
of the status of the adverse possessor; if he has practically got a 
title to the leasehold interest by a sort of involuntary alienation 
of thé interest of the rightfu] owner, he would be bound by the 
covenant. The Master of the Rolls in Ireland held, that the 
adverse possessor is not in the position of an assignee but has 
merely acquired the right of possession during the remain- 
der of the lease against the lessee and is consequently not 
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bound by the covenants in the original'lease. This is in accord- 
ance with the decision of the Court of Appeal'in England in 
Tichborne v. Weir (67 L. T. N. S. 785). 


Under the English Money Lenders Act, 1900, a transaction 
with a money-lender can be re-opened where the Court is satisfied 
that the transaction is “ harsh and unconscionable,” even though 
it is not such that a Court of equity would have given relief before 
the Act. The question was raised before Lord O’Brien, O. J. 
whether an extravagantly excessive rate of interest is of itself evi- 
dence that the transaction was harsh and unconscionable. The 
learned Judge held that thequestion must be answered in theaffirm- 
ative. The same view has been taken in England in Rea debtor 
[1903,1 K. B. 705], Wells v. Allott (20 T. L. R. 800). In the 
absence of any statutory provision in this country, there does not 
seem to be any good reason why a similar test should not be 
applied here. 


What should be the value of the subject matter of a suit under 
Sec. 283 of the Code of Civil Procedure, both for the purposes of 
determining the jurisdiction of the Court as also of levying. the 
amount of Court fees, where the sole question between the parties 
to the suit is whether the property attached in execution of a decree 
is or is not liable to be attached and sold ? Is it the amount of the 
decree sought to be recovered by the execution sale or the value of 
the property sought to be attached and sold? The question was 
partially answered by Petheram O.J. and Tottenham J. in the case of 
Modhusudan Koer v. Rakhal Ohander Roy [1887] J. L. R. 16 Cale. 
104, where the learned Chief Justice observed that the question 
had never been actually before this Court so far as appeared from 
the books, and sjnce then there has been no otherjudicial pronounce- 
ment by our Court, so far*as we are aware, but has recently been 
completely answered by Banerjee J. of the Allahabad High Court, 
though without any reference to the Calcutta case, and we are glad 
to note that both the decisions arein perfect harmony. The quéstion 
is one of general and practical importance and we have no. doubt, 
the answer will be noted with interest. lt is thus put by Banerjee 
J.: “The value of the subject-matter, where the amountof the decree 
is leas than the value of the attached property, is the amount of the 
decree” or to be more precise, the amount sought to be recovered 
in execution, and where “the amount of the decree exceeds the value 
of the property sought to be sold, the value of the suit is the value 
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of the property sought to be sold in execution of the decree,” or 
to put it shortly, it is the amount of the decree sought to be exe- 
cuted or the value of the property. sought to be sold, whichever is 
less, that determines the value of such a suit. 


REVIEW. 


The Law of Damdupat.—by J. R. Gharpure (Bombay 1904). 

In this interesting paper which was read before the Bombay 
High Court Moot, the learned author gives a comprehensive 
survey of the rule of Hindu Law which restricts the amount of 
principal and interest recoverable by a creditor from his debtor to 
double the principal. The original texts which show the place of 
the rule in the Hindu system of jurisprudence are examined in 
detail, and so far as we can make out, its application is illustrated 
by reference to all the decided cases to be found in the books. 
The discussion willbe found useful to practitionerson the Original 
Side of this Court as the rule in question has been frequently 
applied within Oaleutta. A question of some importance which 
is just referred to by the learned author, but not discussed in 
detail, is as to the applicability of the rule to cases governed by the 
Transfer of Property Act; thepoint appears to have been overlooked 
in I. L. R. 21 Calo. 841, but it was decided by the Madras High 
Court in I.L. R. 26 Mad. 662, where it was held that the Damdupat 
rule is inapplicable to cases of mortgage governed by the Transfer 
of Property Act. The question is not free from difficulty and we 
hope some of our learned contributors may, deal with it. 


CHANGES IN HIGH COURT BENCHES. | 


Mr. Justice Ghose and Mr. Justice Holmwood 
preside over the RAJSHAHYE GROUP. 


Mr. Justice Rampini and Mr. Justice eee 
preside over the PATNA Grote. 


Mr. Justice Pargiter and Mr. Justice Woodroffe 
take Regular and Special Appeals valued at Rs. 1,000 
and under of all the Groups. 


a 
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Transfer of Property Act (IV of 1882)—Sec. 119--Exchange—Righi of 
party, deprived of thing received in —Defect in title. 


Appeal by the Defendant. 


Plaintiff exchanged a plot of his jote land in one estate fora plot of 
defendant's Khamar land in another in which latter however, the plaintiff, 
the defendant and some third parties were jointly interested as co-sharers. 
The parties ramained in peaceful possession and enjoyment of their respective 
exchanged lands for about seven or eight years, when on partition amongst 
the co-sharers of the estate within which lay the Khamar land received by 
the plaintiff, the plaintiff's plot was made over to another co-sharer ; plaintiff 
thus lost possession of it, and got nothing in lieu thereof. He now sued the 
defendant for recovery of the jote land which he had given to the defendant 
in exchange. 


Held (Brett and Woodroffe JJ.) The plaintiff was deprived of the land 
received by him in exchange, by reason of æ defect in the title of the defend- 
ant and was therefore entitled to the return of the land transferred by him. 


Babu Jnanendranath Bose for Babu Dwarka Nath Chakravarti for 
Appellant. 


Babu Gobinda Chandra Dey Roy for Respondent. 
Appeal dismissed. 


Guardian and Wards ct (VIII of 1890)—Sec. 7 Ols. (a), (6)—Guardian 
of property—Appoiniment, declaration of—Joint Mitakshara family. 


Appeal by the Applicant. 

Held (Harington and Mookerjee JJ.) A guardian of the property of an 
infant cannot properly be appointed under Sec. 7 cl. (a) of Apt VIII of 1890 
or declared under Sec. 7 ol. (b) of that Act, in respect of the infant’s interest 
in the property of an undivided Mitakshara family ; there is no distinction in 
this respect between appointing and declaring a guardian, 


L. R. 80 I. A, 165 applied. * 


Babus Jogesh Chunder Dey and Munindra Nath Bhattacharji for Appel- 
lant, 


Appeal dismissed. 


1905. 
March 23. 


Sabu Bhuya 
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8. A. No. 2780 
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1905 
March 14. 





Sati Prasad Garga 
Appellant. 


Mis. Ap. No. 459 
of 1908. 


eee 
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March 14. 


Madhu Sudan Ghose 
and others 


v. 
Nasir Mahomed. 
Civ. Rule No. 4189 
of 1904. 


1905, 
March 14. 





Sheikh Jonab Ali 
and others 
v. 
Rakibuddin Malik 
and others, 


8. A. No. 2181 
of 1902. 


1905. 
March 10. 


Bidhu Mukhi 
v, 
C. 8. Nagiah 
and others. 


0.0. C. J. 190 
of 1898. 
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Civil Procedure Code (Act XIV of.1888), Sec. 885—Symbolical possession- 


— Dispossession, 
Rule obtained by the Applicant. 


Held (Harington and Mookerjee JJ.) The provisions of Sec, 885 0.P.0. 
are applicable even when the auction-purchaser has taken symbolical posses- 
sion of the lands sold, if as a reault of such delivery of possession, the appli- 
cant has been dispossessed. 


I. L. R. 30 Cale, 710 distinguished. 


Mr. G. D. Seal and Babu Manmatha Nath Mukerjee for Petitioner. 
Rule discharged.. 


Village Ohaukidars Act (VI of 1870 B.O.)—Chaukidari Ohakran lands— 
Resumptson, effect of. 


Appeal by the Defendants. 


Held (Harington, Bodilly and Mookerjee JJ.) When Chaukidari Ohakran 
lands have been resumed under Act VI of 1870 (B.0.) and transferred to the 
Zemindar, they do not become part of the mal lands of the Zemindary; con- 
sequently a tenant taking a settlement bonafide from a trespasser of such 
resumed lands does not become an ocoupanoy or a non-ocoupancy raiyat. 
The principle of the decision of the Full Bench in Binode Lal Pakrasi v. Kalu 
Poramanik (I. L. R. 20 Oalc. 708) cannot be extended to such a case. 


Babu Dwarka Nath Ohakravarti for Appellants. 


Dr. Rash Behary Ghose and Babu Shib Chunder Palit for Respondents. 
Appeal dismissed, 


Civil Procedure Code (Act XIV of 1888)—Sec. 874—Assignment pendente 
lite—Obstruction of axoient light—Removal of obstruction by assignes. 


Plaintiff was owner of the dominant tenement and defendant Nagiah ' 
owner of the gervient tenement. The suit was brought against Nagiah for 
the removal of an obstruotion to plaintifs ancient lights which Nagiah had 
erected and for damages. Nagiah in his defence disputed the ancient lights. 
Bhortly afterwards he was adjudicated a bankrupt and the Official Assignee 
was added as a defendant. The servient tanement was then sold in execution 
of a mortgage decree and Manik beqame puYehaser. Immediately on getting 
possession of the premises, Manik removed the obstruction and refused to 
be made a party to the suit. Plaintiff then obtained an exparte order, with- 
out notice to Manik, making him a party defendant. The question was. 
whether he wasa necessary party and the plaintiff could get any relief 
against him, 
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Held (Bodilly, J.) Plaintiff having proved her ancient lights was entitled 
to a decrees against Nagiah and the Official Assignee for damages and costa, 
Manik not being the tort-feasor himself and having removed the obstruction 
was not a necessary party to the suit and there was no cause outstanding for 
the grant of an injunction against him. Suit as against Manik was dismissed 
with costs. 


Kino v. Rudkin, 6 Ch. D. 160 referred to. 
Mr. B. O. Mitter and Mr. B. L. Mitter for Plaintiff. 
Mr. A. M. Dunne and Mr. B. Chuckerbutty for Manik. 
Suit partly decreed. 


Bengal Tenancy Act (VIII of 1885)—Secs. 12, 17 ana 88—Non-compliance, 
affect of—Transfer of a portion of a tenure—Subdivision—Transferes, if neces- 
sary party— Suit for rent. 


Appeal by the Plaintiff. 


In a suit to recover arrears of rent brought against the recorded tenants, 
the defence set up was that the suit could not proceed against them for the 
full rent claimed as there had been a subdivision of the holding or tenure by 
the sale of a portion thereof to a third party and that the suit could not 
proceed unless the transferee, who had taken possession, was made a party to 
it; it was not, however, the defence that the purchaser was jointly liable with 
thé defendants for the entire rent, but that the lisbility was apportioned be- 
tween the defendants and the transferee from the date of the transfer. 


Held (Brett and Woodroffe JJ.) The subdivision of the holding or the 
distribution of the rent, as pleaded by the tenants could not, having regard to 
the terms of Secs. 17 and 88 of the Bengal Tenancy Act, be binding on the 
landlord, unless his consent in writing had been obtained to the subdivision, 
and, therefore, the landlord sould not be held to have been bound by reason 
of the provisions of the Act to make the purchaser a joint defendant in this 
suit with the defendants who alone were the recorded tenants, 


The landlord is not bound to recognize any subdivision of the holding, 
unless the provisions of Secs. 12 and 17 of the Bengal Tenancy Act have been 
strictly complied with, or to sue to gecover rent of the holding from anybody 
except the parsons whom the landlord has recognized as tenants. 


Babu Brojolal Chakravarti for Appellant. 


Babu Upendra Lal Roy for Babu Pramathanaih Sen for Respondents. 
Appeal allowed, 


1905. 
March 7. 


Ram Moyi Dassi 
v. 
Rupai Pramaniok 
and others. 


8. A. No. 2081 
of 1902. 


1905. 
March 7. 


Jogendra Nath 
Singh and others 


v. 
Kali Charan Roy 
and others. 


8, A. No. 1496 
of 1902, 


1905 
March 3, 


Raja Promada Nath 
Roy 
v. 
Srigobind Chow- 
dhury. 


8. A. No. 1722 
of 1902. 
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Ghaiwali Tenure— Hortiabiliiy—Delermination or resumption of. 

„Appeal by the Defendants 2 and 8. 

Held (Harington and Mookerjee JJ.) ` 

(1) Although a ghatwals grant may not contain any words of inheritance, 
if it is proved by long uninterrupted usage that the lands have passed from 
father to son for two or three generations without objection, the inference 
would be that the grant was a grant of inheritance. 

14 Moo. I. A. 247 followed. 


(2) When lands are held subject to the payment of quit-rent and the 
performance of ghatwalt services, and where itis shown that at the Permanent 
Settlement, the lands comprised in the tenure were included in the mai lands 
of the Zemindary and were assessed upon the footing that the amount of 
revenue to be paid therafor by the Zemindar was equal to the amountof rent 
payable to him by the holders of the tenure, the inference is that the tenure 
was a permanent one descendible to heirs, the holders whereof would continue 
bound to perform the services. 


6 W. R. 199 followed, 


(8) A hereditary ghatwali tenure held upon payment of rent and perform- 
ance of services cannot be determined or resumed either by the Zemindar or 
by the Government on the ground that the services are no longer required. 


Incidents of a ghaiwali tenure in Bankura examined, 
I. L. R. 5 Cale. 740 commented on. 

Babu Digamber Chatterjee for Appellants. 

Babu Jadu Nath Mandal for Plaintiff Respondent. 


Babus Ram Charan Mitra and Srish Chunder Chowdhury for the Secretary 
of State, Respondent. 

Appeal dismissed. 

Lease, construction of—Authority to butld—Period not fiaed—Absence of 
any term implying permanent grani—Efeci of-—Grant in perpetuity, 

Appeal by the Defendant No. 1. 

Held (Ghose and Bodilly JJ.) Where a land situste in a Municipal town - 
is demised at a certain yearly rent for dwelling purposesewith authority to 
build masonry struetures thereon on condition’of paying rent at the prevailing 
rate, and the lease is not for any fixed or definite period but for holding from 
year to year, Tt is a lease for building purposes and is a grant in perpetuity, 
though there may not be the words that are usually used in documents con- 
veying & permanent grant, such as, mourasi mokarari and suoh other terms, 
and the tenant is not liable to ejectment on notice. 


88 W. BR, 899 and I. L. R. 27 Cale. A&O referred to. 
L.R. 96 I.A. 58 distinguishel. 
Babus Lalmohan Doss and Satis Ghandra Ghose for Appellant. 
Dr, Rash Behary Ghoseand Babu Priya Sankar Masumdar for Respondent. 
Appeal allowed. 
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LIMITATION ACT, ART. 118. 
(Concluded.) 


It-thus becomes necessary to see whether. on the ordinary 
significance of the words used, the description of suits in Art.118 
of the present Act means the same thing as the description given 
in Art. 129 of the Act of 1871. The words of the latter article (so 
far as they are pertinent to the matter under discussion) were 
“guits to set aside an adoption.” Now these words have been 
authoritatively interpreted andthere can no longerbe any doubtas 
to their meaning. The décision in Jagadamba’ s case turned almost 
entirely onthe meaning to be ascribedto these words, and their 
Lordships held thatthe expression was applied in the ordinary 
language of Indian lawyers to proceedings which bring the validity 
of an alleged adoption under question and applied quite indiscrim- 
inately to suits for possession of landand to suits of a declaratory 
nature and that it was not such as to denote solely a suit confined to 
adeclaration thitan alleged adoption is invalid in law or never took 
place in faot. (I.L.R, 18 Cale. 308 at p. 320.) In their Lordships’ 
opinion, therefore, this expression included (1)suitsfor declaration that 
an alleged adoption was invalid in law and (2) suits for possession of 
land which brought the validity of an alleged adoption in question: 
ofthesetwo classes of suits dealt with by Art. 129 of the old Act,only 
the first is included in the poscription given in Art. 118 of the 
present Act. It is not therefore, correct to say that there is no dis- 
tinction between the expressions* “ a suit to set asidé an adoption ” 
and ‘‘asuit to get a declaration that an adoption is invalid ” except 
on the score of accuracy; the former expression includes the latter 


and much more; the effect of the alterationis not, as was apparently 
10 A. 
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held by Shephard J., merely to remove an inaccuracy or looseness 
of expression, but considerably to restrict the denotation of the 
description. It is submitted, therefore, that the third question 
mentioned above ought to be answered in the affirmative. 


It now remains to consider the judgments of the other learned 
judges who took part in the decision of the case of Shrinivas v. 
Hanmant and the cases of Parvathi v. Saminatha, (I.L.R. 20 Mad. 
40), and Ratnamasari v. Akilandammal, I. L. R. 26 Mad. 291). It 
may be safely said that all the learned judges, who held the shorter 
period of limitation to be applicable, considered the question to be 
concluded by the authority of three decisions of the Privy Council, 
namely, the decisioninJagadamba’s caseand thosein Mohesh Narain | 
v. Tarak (I. fu. R. 20 Oal. 487), and Lachman v. Kanhaya (LLR. 
22 Cale. 609). If this view be correct, there is an end of the 
matter; but it is extremely doubtful whether the question under 
discussion is in any way concluded by any of the three or even by 
the joint effect of these three cases. Jagadamba’s case was decided 
under the Act of 1871, and as explained in Malkarjun v. Narhari 
(I. Iu. R. 25 Bom. 335), it went solely on the ground that the suit in 
that case came within the description given in article 129 of that Act 
which, as has been endeavoured to be shown in the preceding lines; 
differs materially from Art. 118 of the present Act. As regards the 
bearing of the other two cases it would be enough to leave the mat- 
ter where it is left by the decisions in Jagannath v. Ranjit (LL.B. 
25 Cale. 454); Ramchandra v. Ranjit (L.L.R, 27 Cale. 242); Lali v. 
Murlidhar (I. L. R. 24 All. 195); Ohandansa v. Saligram (I. L. R. 
26 All. 40); and the dissenting judgment of Bhashyam Ayangar J. 
in Ratnamasari v. Akilandmmal, (I. L.R. 26. Mad., 291). The case 
of Mohesh v. Tarak (I. L. R. 20 Calc. 487) merely contains an 
expression of doubt, perhaps of strong doubt, while the remarks in 
Lachman v. Kanhaya (I. L. R. 22 Cale. 609 at p. 614) which are 
relied upon in this connection, were made with the object of showing 
that on the facts feund, the plea of limitation would fail even if the 
suit were governed by the article (118) suggested by the defendant, 
appellant. 


In Shrinivasv. Hanmant, Ranade J. referring to the contention 
that there was a distinction between declaratory suits and suits for 
possession expressed himself as {dMows:“ The decisions of the 
Privy Council recognised no such glistinction. Suits for a declara- 
tion. under Act IX of 1871 in matters of adoption were held to 
embrace all suits where a suitor, cannot succeed without displacing 
anadoption in virtue of which the opposite party was in possession.” 
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With great respect it may be observed that Act IX of 1871 had no- 
thing to say about suits for a declaration in matters of adoption,— 
itdealt with suits “tosetaside” adoptions which meantand included 
suits for declaration as well as suits for possession. Further on, the 
learned judge extended to the case before him the principle of those 
cases where in a suit for possession the defendant pleads some con- 
veyance or agreement, valid and operative until set aside, as a bar 
to plaintiff's claim; and in the latter case of Barot v. Barot, (I. L. 
R. 25 Bom. 26) the same learned judge did not shrink from fol- 
lowing up the Full Benzh case to its logical consequence and hold- 
ing that an alleged adoption, which was found never to have taken 
place, had become a legally valid adoption simply because the plain- 
tiff had not obtained, within the time prescribed, a declaration that 
the adoption had never taken place. Tyabji J. held that the suit 
before them, sofar as it sought to recover the property, was govern- 
ed by Art. 141 and that if the plaintiff had struck off the prayer for 
a declaration it would be entirely governed by that article; but the 
learned judge proceeded to observe: “If, however, the defendant 
proves by way of defence his own adoption and the plaintiff's- 
knowledge of such adoption more than six years before the filing 
of the suits, the plaintiff would then, in my opinion, be barred from 
disputing the fact or the validity of such adoption by Art. 118.” 
Speaking with all due deference, it seems that there is some confu- 
sion in this passage. If the defendant proves his adoption, which 
must mean a valid adoption, it is difficult to see how the plain- 
tiff can still dispute the fact or the validity of such adoption, dnd, 
moreover, on the defendant proving his adoption, t. e, a valid adop- 
tion, the plaintiff's suit must fail independently of any question of 
limitation. Ultimately, however, thelearned Judge falls back on the 
position that Art. 118 ‘applies to all suits where the validity of the 
defendant’s adoption is the substantial question in dispute,—a posi- 
tion which has already been considered in the preceding lines. Candy 
and Russell JP, considered themselves bound by the authority of 
the Privy Council cases referred to above. Parvathi v, Saminatha 
‘was decided on the ground that Art.118 of Act XV of 1877 hasnot 
altered the law from whatit was under Art. 129 ofthe Act of 1871 as 
regards the character of the suits intended to be governed thereby ; 
and Moore and Benson JJ. in Ratnamasari y. Akilandammal held 
that they were bound to fgllow and accept what they consider 
to be the clearly expressed opinian of their Lordships of the 
privy Council in the three cases referred to above notwithstanding 
that no one of the Judgments could be considered to amount to 
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an absolutely conclusive decision on the question. 


From the foregoing observations it will, it is hoped, appear that 
in asuitfor possession ofimmoveable property in which thedefendant 
sets up a title by adoption, the burden is not on the plaintiff to dis- 
provethe fact or the validity of thealleged adoption,that at all events 
it is not necessary for him to obtain a declaraiion from the Court 
thatthe alleged adoption is invalid in law or that it nevertook place 
in fact and that it would.be enough for him to establish his own 
case and treat the alleged adoption ns of no effcet; that the langu- 
age of Art. 118 of Act KV of 1877 differs materially from the lan- 
guage of Art. 129 of the Act of 1871 and that the effect of the altera- 
tion in the lanuage has been to confine the scope of Art. 118 to suits 
for declaration and to exclude fromit suits for possession’of proper- 
ty; and that the decisions of the Privy Council referred to above 
afford no sufficient basis for a decision on the question. ‘There re- 
mains, therefore, no sufficientreason for not ascribingto the words of 
Art. 118 their plain meaning according to which the scope of the 
article would be confined to suits to obtain declarations only. 


A construction of article 118 which would make it applicable to 
suits for the recovery of possession of immoveable property would 
be attended with great hardships and numerous anomalies as has 
been pointed out by Bhashydém ayyanger J. in his dissenting judg- 
ment in the case of Ratnamasari v. Akilandammal (I. L. BR. '26 
Mad. 291 at p. 815e¢ seg.). Other instances may easily be given. A 
childless widow in Bengal may make an adoption to her deceased 
husband without having any authority to do so; as usual on such 
occasions all his near and distant agnates and cognates would be 
invited to take part in the festivities for the, purpose of celebrating 
the adoption so that the fact of the adoption would be brought to 
the knowledge ofevery ove ofthem; the then next reversioner may 
there-upon sue for and actually obtain a declaration of the invalid- 
ity of the adoption; he may afterwards die during the lifetime of 
the widow but more than six years after the date of the adoption ; 
any fresh suit for declartion would then be barred and the actual 
reversioner, if he sues for possession would also be barred, for the 
declartion in favour of a former presumptive reversioner cannot op- 
erate as res-judicata (See Isri Dutt v. Hansbutty, I. L. R. 10 Calo. 
824 at p. 338) so as to exclude the iswue of adoption from the suit 
of the actual reversioner. Such a result would strike an ordinary 
mind as startling, but Davies J. would answer to the hapless rever- 
sioner that it was owing to his want of due diligence to safeguard 
his rights, while there was yettime. According to thatlearned judge 
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Qn the occasion of every invalid or pretended adoption, and 
their number is not quite small, there must be as many 
suits for declaration as there are agnates and cognates however 
remote, who may be in the line of succession to the person 
to whom the alleged adoption is made or is pretended to. have 
been made. Anything short of that would savour of want of due 
diligence somewhere. 


It cannot fail to strike one that the learned Judges of Bombay 
and Madras, in coming to the decision to which they have come, 
were acting under a heavy sense of their duty to show respect for 
the decisions of the Privy Council. But it may be doubted 
whether in their anxiety to show respect to the Privy Council, 
they were not omitting to show due respect to the Legislature. 
It would hardly be showing sufficient respect to the Legislature 
to ascribe to its words a meaning which would suppose that it 
intended to bring about results which may fairly be characterised 
as startling, especially when the words used, even ifnotabsolutely 
incapable of that construction, plainly bear a different construction 
which is at once more natural, reasonable and fair. 


SARAT CHANDRA BANERJEE. 


REVIEWS. 


The Adjective Law of the SA J. R. , Gharpure B. A. 
L. L. B. (Bombay). 


This is a thesis on the Hindu Law’ of procedure and was ori- 
ginally published in the pages of our contemporary, the Bombay 
Law Reporter. The paper is interesting.and evinces much research. 
It ought to be usefulin one way, viz, as indicating that the Hindu 
Law of Procedure, though very rudimentary, was scientific. Our 
Legislators may perhaps bear thiain mind and abandon the some- 
what prolix and confusing Bill before the Council in favour of a 
simpler and more intelligible Code which would be suited to the 
needs of the country. 


1906. 
March 81 





Ram Dhary Misser 


v. 
Gobordhan Ohow- 
dhury and others 


B. A. No. 897 of 
1908. 
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The Current Index of Indian Cases, 1905, Part I—by T. V. 
Sanjiva Row, (Trichinopoly.) 


This is the preliminary issue of a new publication by Mr. San- 
jiva Row who has earned his reputation for thorough and careful 
workmanship by his wellknown ‘Digest of Privy Council Rulings’ 
and the annotated series of Acts,knownasthe Lawyer's Companion.’ 
The object of the Index is to give a Digest of all the current 
decisions, Civil and Criminal, contained in all the Reports, official 
and non-official, published in all parts of India and Burma. It will 
be published four times a year, each quarterly part incorporating 
the materials contained in the previousparts and thus superseding 
them. Having regard to the multiplicity of our Reports, a publi- 
cation of this description is absolutely necessary to every lawyer 
who desires not merely to keep himself up to date but also to have 
his instruments ready to hand. So far as we have examined the ab- 
stracts, they are full and accurate ; but the number of cross-refer- 
ences might, with advantage, be increased, e. g., the case of Bhug- 
wan v: Nil Kant, 9. 0. W. N. 171 which is entered under Sec. 365 
of the Civil Procedure Code, contains an important decision on the 
question of lis pendens in relation to mortgage suits, and might 
‘consequently be noted under the heads of “ mortgage ” and “lis 
pendens.” On the whole, the work hasbeenadmirably started and 
as it can be had for the modest sum of Rs. 7 a year, there can be 
no excuse for a lawyer to be without it. 


SHORT NOTES. 


Guardian and Wards Act (VILI of 1890), Seca. 89, 80-—‘Person affected 
thereby,’ meaning of. 

Appeal by the Plaintiff. ° 

Held (Pargiter and W: odroffe, JJ.) Under Seo. 30 of the Guardians and 
Wards Act (VIII of 1890), a disposal of immoveable propersy by a guardian 
in contravention of the provisio: s of Seo. 29 of the Act (wi hout the previous 
permi- sion of the Court) is voidable at the inet&nce of the ward or his assignee 
or legal representative whois a person affected thereby and not at the in- 
stance of a patty who is merely in p_session of the property for somo years 
from before the disposal, apparently without any title, and whois not a 
person affected thereby.’ 

Babus Mohenda Nath Roy and Joy Gopal Ghosha for Appellant. 

Babus Umakali Mukherjee and se sie Raed Bose for Respondent, 

è Appsal allowed. 


whole, the work has been admirably started and as it can be han 
for the modest sum of Rs. 7 a year, there can be no excuse for a 
lawyer to be without it. 


Vou. L]. SHORT NOTES. ‘ 49n 


Mortgage—Prior mortgagee—Purchass of smortgaged yroperty—Prior 
security—Collection of rents by tenant morigagese— Credit for. 


Appeal by Defendants Nos, 4 and 5. 
Held (Harington and Mookerjee JJ.) 


(1) A first mortgagee who purchases the moriguged property from the mort- 
gagor may set up his prior security as a shield against a subsequent incum- 
brance. 


I. L. R. 10 Gale. 1035 and I. L. R. 29 Calo. 154 followed, 


(2) When a mortgages unoertakes to collect rents from the tenants of the 
property comprised in his security and to apply them in satisfaction of his 
dues, if he himself is one of the tenants he must, when the accounts are 
taken, silow credit for the rents payable by him, although if at that time a 
suit were brought for the recovary of the rent, it might be held to be barred by 
limitation. 

1. L., R. & Cale. 388 followed. 


Babus Digamber Chatterjee and Bejoy Kumar Bhattacharyya lor Appl- 
Janie. 


Babu Manmatha Nath Mukerji for GN 
Appeal allowed ; osse EESE] 


Probate and Administration Act ( V of 1881), Sec. 88—Contentious case— 
Civil Procedure Oods (Act XIV of 1883), Secs. 59, 63—Documentary evidence— 
Permission to produce and prove at the hearing. 


Appeal by the Executors, applicauts for Proba‘e, 


Heid (Maclean C. J. and Mitra J.)—That until opposition is entered, an 
application for probate is not contentions within the meaning of Ses. 88 of 
the Probate and Administration Aot, and litigation cannot properly be said 
to have commenced until then,’so as to constitute the application a plaint. 


(24) That it is not obligatory upon the Executors to file a list of their 
documentary evidence or the documents with the application for Probate or 
subsequently to give a list of them. 


(8) That ot any rate when an application is made on the first day of actual 
hearing, by the appricant for Probate for permission to prodace and provo 
certain important ad relevant documents, leave ought to be given by the 
Court to put them in, under Sec. 68 of the Civil Procedure-Code, and to 
prove them. 


Mr. Garth and Babus Nilmadhub Bose, Golap Chandra Sarkar, Shiba 
Prasanna Bhattacharyya, Mahendra Nat} Roy and Nalini Nath Sen for 
Appellant, š ° 


Messrs Dunne, Sinha and Métier andBabus Provash Chunder Mitter and 
Oharu, Chunder Ghose for Respondents. 


Case remanded for evidence. 


41905, 
March 14, 


Ram Nath Mukho- 
padhya and others 


v. 
Brahmamoyi Debya 
and others 


S. A. No. 182 of: 
1904. 


1905. 

Maroh 14. 
Surendranath 
Gup‘a and another 
u. 
Kasimoni Debi 
and mother. 


R. A. No. 64 of 
1908. 





1905. 
March 14, 


. Robert Watson 
and Qo Ld, 


v 
Radha Nath Singh 
and others. 


8, A No. 1105 of 
1902 


1905, 
March 14. 


Thakurdas Maba- 
dani 


v, 
Hari Mahto. 





8. A. No. 635 of 
1901. 
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Landlord and Tenani—Enlincement of rent—Tenure, hereditary character 
of —Hvidence—Inference— Words of limitation, absence of —Rent, progressive 
rate of—Continuance of highest rate, 

Appeal by the Plaintiffs. 

Held (Harington ard Mookerjee JJ.) 


(1) A Zemindar holding under the Permanent Settl ment has the right to 
enhince the rent of all tenures within his Zemindary according to the Pergana 
or current rates, un'ess he is precluded from the exercise of that righthy a 
contract bindiug on bim or by some provision ot law. 


18. Moo. I. A. 248 followed. 


(2) It is not neces ary that -he hereditary char.oter of a tenure should be 
established by express words in the lease ; the inference may be drawn from 
evidence of long and uninterrupted e :joyment and of the descent of the tenure 
from father to son. 


10 Moo. I. A 188 and 12 Moo. 1, A. 868 followed, 


(8) Although a lease may not contain thet rm mokerari and may not 
therefore, imply a perpetui grant, evidence of long uniterrupted enjoyment 
at a fixed unvarying rent will supply the want of words of limitation. 


11 Moo, I. A. 483 followed. 
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(4) When land is held for purpos s of’ reclam stion and a progressive rent 
is fixed for the first few years, the full:ent being reached thereafter, the 
inference is that the full rent is to coutinue as long as the tenure subsists. 


19 W. R. 141 and I. L. R. 9 Cale. 505 followed. 
90. W. N. 884 distinguished. 
Mr. Dunne and Babu Jogesh Ohandra Roy for Appellant. 
Mr. Hill and Babu Joy Gopal Ghosha for Respondents. 
Appeal dismissed. 


Jurisdiction—Civil Court—Butt for delivery of Kabuliat—Reni Act (X of 
1859), Sec. 23 (1) 

Appeal by the Waintiff. y 

Held (Harjngton and Mookerjee JJ.) When a landlord sues tenant for 
recovery of a Kabuliat upon the allegation that the teng 1t hasexeouted the 
document and go, it registered but is unlaxfully withholding it, the snitia 


one for the delivery of a Kabultat within the mesuing of Sec, 23, ol, 1 of Aot 
X of 1859 and is consequently not maintainable ina Civil Cours. 


Babu Nalini Ranjan Chatterjee for Appellant, 
Babu Diganbar Ohatterjes for Respondent. 


Appeal dismissed. 


e. g 


dln 

. Revenues Sale Law(dot XI of 1859)—Proclamation of sale, irregularity 

in—Inadequate price—Proof of substantial injury—Hoidence—Presumption, 
Appeal by the Defendant No. 1. 


_ Held (Maclean C. J. and Mitra J.)—The connection between the irregu- 
larity in the proclamation of sale and the inadequacy of price realised thereat, 
cannot be ‘‘ presumed” but must be established by evidence before the sale 
-can be set aside, 


LC. L. J. 14 F. B. followel. 
Babus Mahendra Nath Roy and Biraj Mohan Mojumdar for Appellant. 


Babus Srish Chunder Chowdhury and Hara Kumar Mitter for Respondents. 
Appeal allowed. 
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Court Fees Act (VII of 1870), Sec. 7 (IV) cls. (c) and (€)—Suits Valuation 
Act (VII of 1887), Seo. 8—Relief claimed, value of—Jurisdiction—Qourt- 
fees, ` 


Appeal by the Plaintiff. 
Where a person claims to be in possession of a certain tract and brings a 


suit for declaration of his title thereto and for damages for trees cut therefrom | 


by the defendants and for an injunction reaot the defendants from 
cutting any more trees, 


Held (Brett and Woodroffe JJ,)—That the valuation, both for the purposes 
of jurisdiction as well as the Court-fees, isto be determined by the value of 
tho relief stated by the piaintiff in his plaint,and that itis no part of the 
duty nor isit within the power of the Oourt to ascertain the value for the 
purposes of determining the jurisdiction or the amount of Gourt fees. Sucha 
case falls within Sec. 7 (IY) Cls. (0) and (d) of the Court-fees Aot (VII of 1870) 
and Beo, 8 of the Suits Valuation Act (VII of 1887). 


I. L. R. 17 Bom, 66; I. L. R. 18 Bom. 207 ; I. L. BR, 8 AN. 869; I. L. B. 
4 All. 320 ; I. L. B. 15 All. 878 and I. L. R. 20 Mad. 289 followed. 


"I. L. Bi 8 Oale. 757 and I.eL, R. 17 Cale. 680 distinguished. 
Babus Nalini Ranjan Ohatierji and Joy Gopal Ghosha for Appellant. 
Babu Khetra Mohun Sen for Respondent. 


R : e. Appeal allowed. 


Mastntenance, decree for future—Ezecution—Fresh Suit. 
Appeal by the Deores-holder. 


The appellant was the deoree-hetder in a suit for maintenance in which a 
compromise decree, fixing a monthly, maintenance, had been passed: She 
now applied for execution of the decre8 and for arrears of Maintenance that 
fell due subsequent to the passing of the compromise decree and obtained an 
order,from the first Court in her favour. On appeal the District Judge held 
that she must bring a fresh suit as in the original suit there was no claim for 
future maintenance and no Oourtfees had been paid therefor. 

10 B. 


1905. 
March 10, 


Mozuffer Hosain 


v. 
Charubala Dasi 
and others 


S. A. No. 590 of 
1902, 


1905, 
March 9. 


Hari Sankar Dutt. 
v. 
Kali Kumar Patra. 


8. A. No, 2204 of 
1902. 


1905. 
March 6. 


Musstt. Birajo Koor 
v. 
Gobind Saran Singh 


Mis. Ap. No, 288 
of 1904. 


1905. 
Jan. 17. 





Sheo Baran Bingh 
v. 
` Mahabir Pershad 


8. A. No. 2586 of 
1902. 


1905. 
Jan. 18. 


Sheikh Ohedi and 
others 


v. 
Ohhedan Magar 
and others, 


B. A. No, 2444 of 
1901. 


[Vou. I. 


Held (Rampini and Holmwood JJ.) On a construction of the decree wh‘oh 
provided for future maintenance ata fixed rate, ‘and declared the plaintiff 
entitled to realise the same, if not duly paid, by taking action in the proper 
Court, that she was entitled to receive her dues for future maintenance in 
execution, and was not bound to bring a fresh suit, whataver the terms of 
her plaint might have been and the Courtfees paid. 


I. L. R, 19 Gale, 189 flowed. 
Mr, P. L. Roy and Babu Baldeo Narain Singh for Appellant. 
Babu Sorosht Charan Mitter for Respondent, 
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Appeal decreed. 


Mortgage, usufructuary—Redemption, suit for—Egqustiable set off—Rent 
due by mortgagor to mortgagee—Rent barred by limitation, of tenancy included 
in the morigage—Set off, from what date allowable, 

Appeal by the Plaintiff. 


Held (Rampini and Brett JJ.) In a suit for redemption upon an usufruct- 
uary mortgage, the mortgagee is entitled to claim as against the mortgagor, 
by way of equitable set off, any surplus amount of rents and profits that may 
be in the mortgagee’s hands after paying the interest and other charges 
provided in the mortgage deed, only from the date when such surplus begins 
to accumulate in his hands, and deduct the same on account of rent 
due to him from such date by the mortgagor in respect of any tenancy held 
by the mortgagor within the mortgaged premises, even if the olaim for such 
rent is barred by limitation, although strictly speaking, the cross-claims do 
not arise out of the same transaction but are only olosely connected with ' 
each other. 


I. L. R, 6 Gale. 883 followed: 
Babus Mohendra Nath Roy and Jnanendranath Bose for Appellant. 
Babu Dwarkanath Mitler for Respondent. i : 
l . Appeal allowed. 


Bengal Tenancy Act (VILI of 1885), Seo, 70 (6)—Landlord and tenant— 
Third party—Collecter's decision—If final, * 


Held (Rampini and Brett JJ.) The order ofthe Oollector passed under 
Beo. 70, sub-section 65 of the Bengal Tenancy Act is final, only when the 
proceedings before him are between landlord and tenant. As between tenants 
and third parties, his decision is not final and a suit would lie for establish- 
ment of the title to the land and for recovery of the crops, 


I. L. R. 28 Cale, 480 followed. v 
Moulvi Syed Shamsul Huda tor Appellant. 
Babu Surendra Mohan Das for Respondents, i 
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DECLARATORY SUITS BY HINDU 
REVERSIONERS. 


The scope of Sec. 42 of the Specific Relief Act as to the grant- 

ing of declaratory decree to a presumptive reversionary heir, re- 
garding alienations by a Hindu widow of her widow’s estate or by 
a life-tenant of his life-estate, has been the subject of some judicial 
decisions by the different High Courts which it may be useful to dis- 
cuss briefly ag there seem to be some misapprehension about them 
and as the questions involved are of considerable importance. The 
questiobs may brieffy be stated to be these:—If a Hindu widow 

` while in possession of her widow’s estate, or a life-tenant while in 


a~~ possession of his life-estate, alienates the whole or a portion of such 


estate, what remedies, by way of declaratory suit are available to 
the presumptive reversionary heir? (i) Is he entitled to maintain a 
suit for declaration of his presumptive reversionary right? (ii) Is he 
entitled to maintain a suit fora permanent injunction restraining 
the widow or the life-tenant, as the case may be from alienating any 
such estate? (iii) Is he entitled to maintain a guit against the alienor 
and the alienee for a declaration thatthe alienation is void beyond 
the life-time of the alienor? The answer to the last question is to be 
found in Sec. 42 illustrations (d) and (e) of the Specific Relief Act, 
where a suit fora relief of this kind is contemplated and there 
seems to be nd diversity ,of opinion amongst the different High 
Courts on this point, although as we shall presently see, there exists 
some misapprehension about it. The other two questions came 
up lately before the Allahabad High Court (Stanley, C. J., and 
Banerji, J) in the case of Manmatha Nath Biswas v. Rohin Moni 
Dasi and others (2 All. L. J. R. 84). There the plaintiff, alleging 
himself to be the next reyprsionary heir of a certain Hindu 
testator, subject only to the life-estate of the defendant, the 
testator’s mother, who, it wa8 alleged, was cofomitting acts 
of waste, ‘detrimental to the plaintiff’s interests, by way of 
alienation of certain immoveable properties belonging to the 
testator, sued the defenant and prayed: (a) that the plaintiff's 
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right (presumptive reversionary) to the extent of two-thirds in 
the properties left by the testator be declared by the Court, and 
(b) that for the protection of the plaintiff’s right, the defendant 
might be restrained by a permanent injunction from wasting, 
alienating or otherwise diverting the moveable and immoveable 
properties of the testator and a Receiver be appointed for manag- 
ing the same during the life ofthe defendant. It does not appear 
however from the report that the alienees were made parties to 
the suit or that any relief, by way of declaration, was sought for 
as against them, that the alienation was void beyond the defend- 
ant’s life time, perhaps for the evident reason, that the defendant 
had only a life-estate under her son’s will and any alienation by 
her could not enure beyond her life. The learned judges dissent- 
ing from the view taken by the Caleutta High Court in the case’, 
of Greeman v. Waharilail (I. L. RB. 8 Cale. 12) and following ` 
the cases of Gangayya v. Mahalakshmi (I. L. R. 10 Mad. 90) and 
Rani Anand Kuer v. The Court of Wards (L. R. 8 I. A. 14; I. L. 
R. 6 Cale. 764) and relying upon illustration (e) of Sec. 42 of 
the Specific Relief Act, held that the palaintiff was entitled to 
maintain the suit and obtain the declarations asked for. 


Now let us examine the authorities on which reliance is placed. 
The case before the Madras High Court Gangayya v. Mahalakshmi, 
I. L. R.10 Mad. 90) was quite different in its character from the 
Allahabad case. There the plaintiffs, claiming to be the reversionary 
heirs of a Hindu on the death of his widow, sued the widow and 
her alienees for a declaration that certain alienations by the widow 
ofimmoveable properties forming part of her husband’s estate were 
void as against the plaintiffs except for the term of the widow’s 
life, in other words, the suit was exfctly within the terms of 
illustration (e), Sec. 42 of the Specific Relief Act, and the Madras 
High Court (Muttusami Ayyar and Brandt, JJ. p) very properly 
held that such œ suit was maintainable. The Calcutta case 
(Greeman v. Waharilall), as we shall presently see, upheld exactly 
the same vi8w and it was evidently under a misapprehension as 
to the effect and scope of this decision that it was dissented from 
by the Madras High Court. In the Madras case, no declaration, 
as tothe presumptive reversionary right of the plaintiffs, was 
asked for nor were any injunction pwayed, while in the Allahabad 
case, those two were the only reliefs claimed and it is not easy 
to see, how the one case can be said to lend any support to 
the other. The same thing may be said of the Privy Council 
case of Rani Anand Koer v. The Court of Wards (L. R. 8°L. A. 
14; I. L. R. 6 Cale. 764). There no doubt, the plaintiff 
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prayed for a declaration of his reversionary right, entitling him to 
maintain the suit to set aside an adoption anda decree declaring 
it which was set up by the defendant, but their Lordships abstain- 
ed from expressing any opinion upon that point and thought it 
unnecessary to determine whether he (the plaintiff) could, under 
any circumstances, succeed by inheritance to the property, for he 
happened to be only a contingent reversioner, who could not 
ordinarily maintain such suit, and no special circumstances 
entitling him to maintain such an action was either set up or 
made out. All that was decided in that case was, that a pre- 
sumptive reversionary heir, and under certain circumstances, & 
contingent reversioner, could maintain a suit fora declaration 
that a certain adoption or a certain decree was void as against 
him, viz., such as comes within the purview of illustration (f), 
Sec. 42 of the Specific Relief Act, but the decision lends no sup- 
port to the case before the Allahabad High Court and can hardly 
be cited as an authority for the position, that a presumptive 
reversionary heir can maintain an action for declaration of his 
presumptive reversionary right and for injunction. 


To invoke the aid of illustration (e) of Sec. 42 of the Specific 
Relief Act, in support of the propositions enunciated by the Alla- 
habad High Court, is tosay theleast, a reasouing, the logic of which 
it is difficult to follow. Illustration (e), as we have already seen, 
contemplates, in express terms a suit of an altogether different 
nature, different from the case before the Allahabad Court on 
three material points, firstly, as to the reliefs claimed and the 
declarations sought for, secondly, as to the parties against whom 
the relief is claimed, the alienees being necessary parties in a suit 
under illustration (e), and thirdly, as to the effect of the aliena- 
tions upon the presumptive reversionary heir after the death of the 
alienor. In a case comtemplated by ill. (e), the alienation by 
the widow of her widow’s estate is not altqgether void but is 
merely voidable as was held by the Judicial Committee of the 
Privy Council in the case of Modhu Sudan v. Rooke (I. L. R. 25 
Calc., 1) and therefore stands good till it is avoided, while as in 
the case before the Allahabad High Court, the alienation by a 
life-tenant, of her life-estate, by the very nature of it, would be 
void and inoperative after the death ofthe alienor. An exami- 
nation of the authorities relied ypon by the learned judges of the 
Allahabad High Court does not, therefore, seem to warrant the 
conglusions arrived at by their Lordships. 


Let us next examine the case of Greeman v. Wharilall (I. L. R. 
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8 Calc. 12) and see how far the decision can be supported on 
principle. In this case, the plaintiff, claiming to be the presumptive 
reversionary heir of a deceased Hindu sued his widow and her 
alienees, (L) for adeclaration of his presumptive reversionary right 
under the Hindu law, (2) for a declaration that the alienation 
should be declared void as against him and (3) for an injunction. 
Thus it will be seen, that so far as reliefs (1) and (3) are concerned, 
the case is similar to the Allahabad case. Certain persons who were 
originally not parties tothe suit, claiming to be the real reversionary 
heirs of the last male owner, intervened and were added as party 
defendants. The first Court gave the plaintiff a declaration as to 
his presumptive reversionary right on the death of the widow and 
also adeclaration that thealienation would be null and void after her 
death in case of the plaintiff paying a certain amount to the alienee 
defendant, and the prayer for injunction was rejected. Only.the 
intervenor defendants appealed to the High Court. Mr. Justice 
Mitter, in delivering the judgment of the Court (Mitter and 
Maclean JJ.) heldupon theauthorities and upon a careful considera- 
tion of the provisions of Sec. 42 of the Specific Relief Act, that 
the declaration made in favour of the plaintiff as to his presump- 
tive reversionary right was erroneous and could not be made, and 
as a reason for this proposition, the learned judge further 
observed that Sec. 42 refers only to existing and vested rights, 
and not to contingent rights like those of a person who has only 
‘a chance of succeeding to the estate of a Hindu after the death of 
a female heir in possession of the property. Accordingly the 
declaration in favour of the plaintiff of his presumptive rever- 
sionary right was expunged from the decree and the names of 
the intervenors were struck off from the category of defendants, 
as they were held not to be affected by the result of the suit. 
But the decree in favour of the plaintiff, in so far as it declared 
the alienation to bs null and void, was not challenged before the 
High Court and was allowed to stand food. No question was 
raised by the a plaintiff as to the injunction prayed for and rejected. 
Thus we find, that there is a clear conflict of judicial decision be- 
tween the Calcutta and the Allahabad cases as to the first ques- 
tion propounded above, viz., whether a presumptive reversionary 
heir is entitled to maintain a suit and obtain a declaration of his 
presumptive reversionary right. Which view is supported 
by reason amd based upon spund principle? As we have 
already pointed out, Mitter J. in the case of Greeman v. Wakari- 
lall gives his own reasons for the decision and cites authoyities 
in support thereof, while with great deference to the learned 


’ 
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judges of the Allahabad Court we venture to say, that their Lord- 
ships give no independent reasons whatsoever for dissenting from 
the view taken in the Calcutta case. They simply rely upon certain 
authorities and enactment which, as we have seen, do not at all bear 
upon the point. It seems that the view taken by the Calcutta High 
Court has good reasons to stand upon. In the first place, when a 
plaintiff seeks for adeclaration of his presumptive reyersionary right, 
it is not altogether safe and expedient to grant it, for nobody knows 
nor is it easy to ascertain if there is any one else who has a prefer- 
ential title to be the real reversioner, and if in fact, there exists any 
such person, howcan a courtof Justice declare astaius in theabsence 
of any such person, declaration which may not be true and may be 
wholly infructuous as it cannot be binding upon any person who is 
not a party to the suit. In the next place, if such a declaration is 
allowable, different persons may institute different suits in different 
Courts having jurisdiction over properties belonging tothe last male 
owner and at different times for obtaining such declaration with 
different results, which is by no means a desirable thing. Thirdly, 
such a declaration of future right may become wholly nugatory by 
the happening of future events e.g., by the subsequent birth of any 
other reversionary heir or by the death of the plaintiff or any of 
his co-reversioners. The policy of the law seems to be, that parties 
ought not to be allowed to litigate and fight upon a mere shadow, 
when the result of the litigation may not be of any use to them. 
The view taken by the Calcutta High Court is quite consistent 
with the cases contemplated by illustrations (d) and (e) of Sec. 42 
of the Specific Relief Act, for in these cases the plaintiff seeks to 
obtain a declaration based on his existing and vested right of bav- 
ing an alienation declared void. 


As to thethird question, viz., whether an injunction ought to be 
granted, though the Calcutta High Court was not called upon to 
decide the question and there seemsto be no divergence of Judicial 
opinion on the point, yet as amatter of principle,sit ought not to be 
granted unless a clear case of waste on the part of the widow or the 
life-tenant, detrimental to the interest of the reversionary heir, is 
made out, for the very good reason that the widow is clearly entitled 
to deal with and absolxtely alienate her husband’s estate for legal 
necessity and at any event, both the widow and the life-tenant are 
competent to deal with and alienate the estate for their life time. 


JNANENDRANATH BOSE. 
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Hermann 
v. 
Charlesworth 
[1905] 

1 K. B. 24. 


Cheshire 
v. 
Bailoy 
[1905] 

1 K. B. 236. 
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CASES AND COMMENTS. 


Contract—Illegality—Marriage-brokage. 

In this case Lord Alverstone O.J., Kennedy and Ridley JJ. held 
that an illegal marriage, brokage contract is a contract for reward to 
procure for another in marriage, as husband or wife, a certain speci- 
fied person; consequently, 4 contract for reward to introduce 
another to persons of the opposite sex with a view to matrimony is 
not illegal, nor is it illegal to contract for reward to procure for 
another in marriage somo person generally as distinguished from a 
specified person. Therule thus formulated did introducea limitation 
upon what has always been understood as an inflexible principle of 
English jurisprudence, namely, that all marriage brokage contracts 
are utterly void as against public policy. The Court of Appeal 
(Collins M.R., Mathew and Cozens Hardy L.JJ.) have now reversed 
this decision on the ground that the distinction between an agree- 
ment to reward for bringing about a particular match and an agrees- 
ment to reward for bringing about the marriage of the party offering 
the reward, is not well founded, and that consequently any contract 
which provides for a marriage brokerage is void. This doctrine, in 
so far as it affects professional match-makers, is identical with the 
view taken in the case of Bakshi Das v. Nadu Das(1.C. L. J. 261) 
where it is laid down that an agreement to remunerate or reward a 
third person in consideration of negotiating a marriage is contrary 
to public policy and cannot be enforced. The Court of Appeal has 
further held, that the plaintiff who had offered thereward, was not 
debarred from repudiating the illegal contractand claiming torecover 
back tho money she ‘had paid under it. This also is in agreement 
with the view taken by our High Court in the case just referred to. 


Master and servant—Theft by servant—Scope of employment 
— Liability af master. 


The plaintiff, a wholesale silversmith, hired from the defendant, 
a job master, a Brougham, horse and coachman for the purpose of 
driving the plaintiff’s traveller about London with samples of his 
wares to be shown to customers. The defendant knew that in the 
course of busigess, occasions would arise, when the traveller would 
have to leave the Brougham, with samples in it in charge of the 
coachman. On one of such occasions, thecoachman, in pursyance 
of an arrangement made with confederates took the Brougham to 
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a place where the samples wero stolen by them. The Court of 
Appeal (Collins M.R., Stirling and Mathew L.JJ.) has held, reversing 
the decision of Walton J, that the defendant is not responsible in 
respect of the criminal act of his servant, and this seems reason- 
able, as the seryant can hardly be said to have done the act within 
the scope of his employment; and if so, the employer could not 
be treated as an insurer. 


Negligence—Contract with owner—Negligent repatr—Duty to 
driver. 

The defendant had contracted to keep in repair a number of 
vans owned by a firm. The plaintiff was a driver in their employ 
and while he was driving one of the vans, a wheel came off, he fell 
from the van and was injured. The van had been in the hands of 
the defendant’s workmen shortly before and on the day of the 
accident. The Court of Appeal has held that the plaintiff cannot 
succeed on the ground, that the defendant was under no duty to 
the plaintiff in respect of the accident and this agrees with the 
decision of “Lord Abinger ©. B. in Winterbottom v. Wright, 
(10 M. & W. 109.) 


Probate—Unfulfilled intentions to execute fresh will—Revo- 
cation of original wll ineffectual. 


An interesting question of the application of the doctrine of 
defendent relative revocation arose in this case. A testator cut out 
his signature from his will with intention to revoke it and gave 
directions to a solicitor to make a new will. e Before the new will 
could be executed, he died. Gorell Barnes J. has held that the 
doctrine of defendent relative revocation may apply to a case where 
thedocument intended tobe substituted for that which was destroy- 
edignon-existentand has never existed asa valid testamentary paper; 
and the jury finding, that the testator destroyed his will with the in- 
tention that it should be revoked conditionally on bis executing a 
fresh will, the learned Judge held thatthe well destroyed was entitl- 
ed to probate. The earlier English cases on the subject will be found 
_ collected in the notes to Sec. 57 ofthe Succession Actin Mr, Justice 
Henderson’s Edition. 

e 

Vendor and Purchaser—Conditions of Sale—Ogndition not to 
enquire into prior title, when valid. 

Tarpin sued for declaration that Ahern the vendor to failed to 
make a good title and for return of the deposit. The vendor relied 
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60n THE CALCUTTA LAW JOURNAL. (Vou, I. 


upon the condition of sale which provided that a lease of a recent 
date is to be taken as the root of his title and that the purchaser 
shall be precluded from making any enquiry into or investigation 
of the vendor’s title prior to that lease. There was a defect in 
thepriortitle within the knowledge of the vendor and the purchaser 
declined to complete. The majority ofthe Court of Appealin Ireland, 
upon a review of the authorities held, affirming the decision of the 
Masterof the Rolls that although there was no fraud, the condition 
of sale was misleading and unfair and the purchaser should not be 
compelled to complete. Thisis good sense and appears tobe con- 
sistent with Marsh and Granville’s case (24 Ch. D. 11) but the 
earlier authorities are not very consistent or easy to reconcile, 


Election—Compensation. 


A beneficiary under a will being put to his election, elected to 
take against the will. Compensation had therefore to be made to 
the other beneficiaries to the extent of the benefit taken by him 
under the will. The question arose as to the point of time, with 
reference to which the amount should be ascertained. Kekewich J. 
has held that the rights of the parties are fixed when the duty to 
elect arises 4. e. at the testator’s death and not when the electionis 
actually made. It is curious that there is no authority precisely 
covering the point. 


SHORT NOTES. 


Code of Civil Procedure (Act XIV of 1882)—Sec. 844.—Joint application 
by several judgment debtors to be adjudged tnsolvents, inadmissible. . 
e 


Appeal by the opposing Creditor, ° 


Hold (Harington and Mookerjee JJ.) Seo. 844 O.P.0. does not contem- 
plate a joint application by several judgment debtors to be adjudged insolvent. 
If in execution of a joint decree against several persons, their joint property 
isattached and all or some of them desire to ba declared insolvents, each 
must make a separate application under Bec. 844 O. P, O. 


Babu Debendra Chandra Mullick for Appellant. 
Babu Amarendrd Noth Bose for Respondent. 
e 


Appeal allowed, 
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Bengal Tenancy Act (VIII of 1885)—Sch. III, Art. 6—Pertod of limita- 
tion for execution of a rent decres—s. 185 (2), effect of—Limitation Act (XV of 
1877}—Bee. 19, applicability and effect of. 


Appeal by the Judgment debtor. 


SHORT NOTES. 


The deoree-holder seeks to execute a rent decree more than 3 years after 
the date of the decree, relying on the provisions of section 19 of the Limitation 
Act and on an acknowledgment of the debt contained in a petition, which is 
not denied to have been executed by tha judgment-debtor, 


Held (Rampini and Oaspersz JJ.) Sec. 185 (2) of the Bengal Tenancy Act 
makes the provisions of Seo. 19 of ths Limitation Act applicable to the execu- 
tion of rent deorees, The acknowledgment under S. 19 of the Limitation Act 
does nut affect or alter the period of limitation prescribed by Art. 6 Schedule 
ILI of the Bengal Tonancy Aot, but only gives the decrea-holder a fresh 
starting point for counting the p:riod prescribed by the said article. 


Babus Saligram Singh and Raghu Nath Singh for Appellant. 
Babu Makhan Lal for Respondent, 


Appeal dismissed. 


Tenancy in common—Oo-tenant, liability of—Damages for use and occupa- 
tion—jointproperty— Waste or ouster Accountability for profits, enjoyed by one, 
when arises, nature of—Occupation of joint property by one tenant-in-conunon 
— Hostile or exclusive titles not set up—No claim by co-tenant—No obligation 
to account, 


Appeal by the Plaintiff, 
Cross objections by the Defendant No. 1, 


Held (Harington and Mookerjee, JJ.) A tenant-in-common cannot be held 
liable to h's oo-tenants for damages for use and occupation of the joint pro- 
perty, unless there has been waste or an ouster of his co-tenants. 


When the tenant in possession has prevented hig co-tenants from obtaining 
from the premises such profits as they were capable of yielding, or has taken 
possession of the whole and used them as hia own, and, thereby made a pro- 
fit, he must account, either for the fair rental value of the profits, or be liable 
for mesne profita; for one tenant is bound to account to another only as his 
bailiff under contract express or implied. 


Where one tenant-in-comgnon ocoupies the joint property, without any 
assertion of hostile or exclusive title on his part and without claim on the 
part of his co-tenants tobe admitted into possession, he is unger no obligation 
to account, for he has a right to such occupancy. 


Babus Saligram Singh, Raghu Nandan Persad and Makhan Lal for Ap- 
pellant, 
Dr, Rash Behary Ghose and Babu Nalini Ranjan Chatterjee for Respond- 


enb, * 


Appeal dismissed; Cross obje&tions allowed. 
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Purchasing property subject to two mortgages—Agreement to pay up both, 
retention of purchase money—Nonpayment of the second, effect of —Stbrogation, 
doctrine of, when applicable—Lis pendens in mortgage suit, how long applicable. 

Appeal by the Defendant. 

Held (Harington and Mookerjea JJ.) Ifa person purchases property which 
is subject to two mortgages, and retains a portion of the purchase money for 
payment to the mortgagoes but pays the firat of the two incumbrancers and not 
the second, he cannot treat the first mortgage as kept alive to be used as a 
shield againat the second, nor can he claim to be subrogated to the position 
of the mortgagee whose debt he has satisfied. 


The doctrine of subrogation does not apply when æ person has simply 
performed his own obligation or covenant. 


In the case of a mortgage suit, the lis continues after the decroo nisi and 
the doctrine of lis pendens is applicable to proceedings to realise a mortgage 
after a decree for sale, 


Babus Dwarka Nath Chakraverts and Joy Gopal Ghosha for Appellant. 
Dr. Rash Behary Ghose and Babu Joges Ohunder Dey for Respondent. 


Appeal allowed, 





Limitation Act (XV of 1877)—Secs, 14, 88—Suit against dead man. 1 

Rule obtained by the Defendaut, 

Held (Harington and Mookerjee JJ.) When a plaintiff institutes a suit 
against a man who is subsequently found to have died before the plaint was 
filed and thereupon makes an application to bring his legal representative on 
the record, the suit must be taken, for the purposes of limitation, to have 
been instituted against the added defendant on the day that he is made a 
party. Sec. 14 ofthe Limitation Act, which contemplates two successive suits, 
does not properly apply to such a case. 

12 W. R, 45 explained. 

Babu Baldeo Narain Sing for the petitioner. 


` 


Rule mada absolute. 





hd 

Morigage—Apportionment of debi—Principleof valuation of propertres, 

Appoal by the dofendant. e ` 

Held (Harington atid Mookerjee JJ.) When a mortgage debt has to be ap- 
portioned upon tho several properties comprised in the security, the appor- 
tionment must be made with reference to the value of the properties at the 
time when the mortgage was created, consequently if some of the properties 
are subject to prior charges, the sum due upon each under the prior charges 
must be deducted from its true value for the purpose of making the appor- 
tionment. 

Babu Digamber Chatterjee for Appellant. 
Babu UmakaligMookerjes for Respondent, 


Appeal allowed; casa remanded. 
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Civil Procedure Cede {dct XIV of 81882), Secs. 268, 2376—Attachment, 
` publication of—Private alienation, whan void. i 

Appeal by the Doferdanis. 

Held (Mac'ean O. J. and Mitra J.}—Under Soc, 276 of the Oivil Frocedure 
Code, an attachment, in order to bo binding upon a subsequent bonafide 
transferee of a mortgage of tho attached property for valuable consideration, 
must be published in tho manner describad in Seo. 268, i.e., by affixing a 
copy of the order in somo conspicuous part of tho Court house and unless 
that is d: no it is of no avail as against a subscquent bonafide private alieneo 
for valuable considoration. 

Babus Uma Kali Mookerjes and Satish Chandra Mookerjes for Appellants, 

Babus Nil Madhub Bose and Sib Chunder Palit for Respondents, 

Appeal dismissed, 


Civil Procedure Code {Act XIV of 1882) s. 54—Default in putting in deficit 
Court-feas. 

Appeal by tho Plaintiff. 

Held (Ghose and Holmwvod JJ,)—Wherc the plainiiff fails to put in the 
deficit Court fees on & plaint, within the time limited by the Court, but does 
so subsequently on a date on which his suit, if tho pluint had been presented 
for the first time thon, would not have been barred by limitation, the suit 
ought not to be dismissed but must be tricd and decided. 

I. L. R. 87 Cale. 876 distinguished. 

Babus Tara Kishore Chowdhury and Bidhu Bhusan Ganguly for Appellant. 

Moulvie Syed Shamsal Huda for Respondent, 


SHORT NOTES. 








Appeal 4llowed. 


Mortgage security, extinction of —Decree nist or order absolute—d ctual sale 
and distribution of proceeds—puisne morigages paying up prior mortgage, right 
of. 
£ Appeal by the Defendant, 

Held (Harington and Mookerjes JJ.) A security is not extinguished by 
the decree nist or by the order absolute for sale but continues to subsist till 
the actual sale of the properties comprised in the mortgage and the distribu: 
tion of the proceeds; cousoquently where there is x subsisting prior incum- 
brance and a puisne mortgagee advances money for the purpose of discharging 
it, his right to keep it alive, if it is for his benefit to do so, is not affected by 
the fact that the prior incumMrance, bad, at the time, taken the form ofa 
decree. $ 

Babus Dwarka Nath Chakraverti and Joy Gopal Ghosha for Appellant. 

Dr, Rash Behari Ghose and Babu Jogesh Ohunder Dey for Respondent. 

s Appeal allowed ; case remanded, 


Revenue Sale Law (Act XI of 1859), Sec. 53—Sea ‘ Or otherwise,’ meaning 
of —Avoidance of encumbrances. 

Appeal by the Plaintiff. 

Held (Maclean O. J. and Mitra J.)—Tho term ‘or otherwise’ in s. 58, 
Act XI of 1859, is very general and ought to be liberally construed ; it includes 
the case of a person, claiming under a putini created since the sale of part of 
the estate which was rold for arrears of revenue, who might ‘recover posses- 
sion of so much of the estate as was c#vered by his putni; *such a person is 
not, therefore. entitled to avoid the incumbrances on the portion of the estate 
covered by the pulni potta, but, takes it subject to all incumbrances existing 
at the time of sale. 





1905. 
April. 3. 


Satya Charan 
Mookerjee and 
another 


v. 
Madhub Chandra 
Karmakar and 
others. 

8. A. No. 10 of 
1908. 





1905, 
March 31. 


Har Kumar Pal. 
Ohowdhury 


v. 
Safatul a and 
othors, 


8. A. No. 1583 of 
1902. 


1905. 
March 23. 


Surjiram Marwari 
and another 


v. 
Brahamdeo Persad 


R. A. No. 78 of 
1900. 





1905. 
March 23. 





Mabarajah 
Jagadindra Nath 
Roy Bahadur 


v. 
Jalim Singh and 
others. 





R. A, No. 284 of 
1908 
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I. L. R. 15 Cale, 350 followed. 
Babus Dwarka Nath Ohakravertt and Rama Kanta Bhattacharjya for 
Hari Charan Bose = Appollant. 


- 1905. 
March 20. 





V Babus Lal Mohun Doss and Hemendra Nath Ben for Respondents, 
a vite Roy Appeal dismissed. 
i . 841 sad ; 
Misa yp No Civil Procedure Gode (Act XIV of 1883), Sec. 318— No saleable interest.’ 
_ Appeal by the auction purchasor, applicant, 


Held (Maclean O. J. and Mitra J. )—Whore default has been made in the 
payment of Government revenue, for which in the ordinary course, the pro- 
perty is liable to be sold and is actually sold, the ownorship of the property 
nevertheless remains in the person who has made the default, until the sale 
for srrears of revenue actually takes place ; and untilsuch sale bas beon held 
the property might be validly fold as his property in ovcoution of a decree 
obtained against such porson, the purchagor at the exccution sale purchasing 
the right to receive any surplus sale proccods of tho estato, when it should 
be suld for arrears of revonuc that bad fallen due anterior to the execution 
sales, and the oxecution sale is not liablo to be scb aside on the ground that 
thojudgment debtor had no saleab‘e interest in the property at the date of 
such sale, 

L. R. 811.A.176 follow d, 

Babus Lal Mohan Doss and Upendra Gopal Mitter for Appellant. 


Babus Mahendra Nath Roy and Purna Chandra Chatterjee for Respondent. 


Appeal dismissed. 
1905. Transfer of Property Act. (IV of I882) ss. 58, 108 (j), 114—Suit for 
Mareh 20. forfeiture by lessor—Mortgagee of leasehold, and steb-lessee whether entitled to 


ora ‘ be made par ties. 
E. Belchambers r t ; 
S . B, the lessor of a theatere, brings a suit against A, the lessee, for arrears 


v. 
Amarendra Nath of rent, forfeiture and other reliefs, O and D, mortgagees of portions of A's 


Dutt. leasehold interes’, and Esa sub-lesses ask to be addod as party defendants to- 
0.0.0.9. the suit, so that they may pay op the arrears of rent, get relief against for. 
No. 868 of 1904. feiture and thus savo their respective interests» À 
ai 8 Taunton 402; 1 0. B. 628 referred to. . 


A, the defendant in the suit, opposes on the ground that he himself is 
prepared to pay up and is willing to give security as provided for in s. 114 of 
the Transfer of Property Act. s 


Held (Bodilly J.) That O, D and E have such interest in the suit as entitle 
them to appear*in the trial. Orđered—that they be made parties. 
Mr. A. Chaudhuri and Mr. S. R. Dass for Plaintiff, 
Mr. J. N. Rai for Defendant. 
Mr. 8. P. Sinha and Mr. B O. Mitler for mortgagee C. 
My. A. M, Dunne and Mr. §, P. Sinha €or mortgagee D. 
Mr. B. Chakravarti and Mr. Mehtg for the Sub-lessee, 
Application granted. 


The Caicuita Law Journal. 
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THE HON’BLE 
SIR FRANCIS W. MACLEAN, K. C. I. E. 


We have made arrangements for presenting to our readers from 
time to time the portraits of our Judges. We begin the series with 
the portrait of His Lordship The Chief Justice, in the robes in 
which His Lordship appeared at the Delhi Coronation Durbar, 1903. 


Sir Francis Maclean, fifth Chief Justice of Bengal was born on 
the 13th December, 1844, and is the third surviving son of the 
late Alexander Maclean, Esq. of Barrow Hedges, Carshalton, Surrey. 
He was educated at Westminster, whence, as Triplett Exhibitioner 
he proceeded to Trinity College, Cambridgein which University he 
took his B. A. degree in 1866 with Honours in the Classical Tripos 
and proceeded to the M. A. degree in 1870. He was called to the 
Bar in April 1868 by the Inner Temple, having been a pupil of 
Lord Lindley. He practised at the Chancery and Parliamentary 
Bars, was created a Q. O. in 1886 and elected a Bencher of his 
Inn in 1892. At the general election of £885, he was returned 
as a Liberal and supperter of Mr. Gladstone to the House of Com- 
mons as member for the ‘Woodstock Division of Oxfordshire, de- 
feating Viscount Valentia. At the general Election of 1886, dis- 
approving of Mr. Gladstone’s Irish policy, he was roturned un- 
opposed as a Liberal Unrtionist, and continuedto represent the 
Woodstock Division in Parliament until 1891. During this period 
he was a very frequent speaker in the Unionist cause on political 
platforms, and accompanied Mr. Chamberlain in his Tour through 
Ulster in 1888. He was nominated a Member of the Royal Commis- 
sion on Market Rights and Tolls in the latter year. In 1891, he was 
appointed a Master in Lunaty, which office he beld until Novem- 
ber, 1896, when he was appointed Chief Justice af Bengal. He 
received the honour of Knighthood from her late Majesty at 
Balmoral in 1896, and was created a K. C. I. E. in 1898, and re- 


ceived the Katsar-z-Hind Gold Medal in 1900, the two latter 
42a 9 
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decorations being in recognition of his public services as Chairman 
of the Executive Committee of the Indian Famine Relief Funds 
in 1897 and 1900. He was Vice-Chancellor of the Calcutta Uni- 
versity from 1898 to 1900 and was Chairman of the Committee 
of the Queen Victoria Jubilee Memorial and also of the Maharajah 
of Durbhanga Memorial. He was invited to attend the Coronation 
of His Majesty the King Emperor at Westminster Abbey in 1902. 


During His Lordship’s tenure of office as Chief Justice, owing 
in a marked degree to his own personal efforts, and the unstinted 
support of his colleagues, the Court has been substantially strength- 
ened by an increase in the number of the Judges, which has 
enabled it to grapple with the previous accumulation of arrears, 
and to make a systematic inspection of the Subordinate Courts of 
the Province. During the same period a considerable addition 
has been effected in the establishment staff, both on the Appellate 
and the Original Sides, whilst the new, and much required, Courts 
and offices now in course of erection on the North side of the High 
Court are, with other minor improvements, attributable to His 
Lordship’s initiative. 

It would be premature to review in this place His Lordship’s 
judicial utterances, but this brief accounf would be incomplete 
without a special mention of the keen desire His Lordship has al- 
ways evinced of doing even-handed Justice to all who come before 
him. 


BENGAL TENANCY ACT, SEC. 188. 


Of the many perplexing sections in tha B&ngal Tenancy Act, sec- 
tion 188 is perhaps one which has given rise to as many reported 
decisions as any of the other sectionsof the Act. By these deci- 
sions the section has been made to produce results 80 far- reaching, 
that after a certaith stage it becomes difficult at first sight to per- 
ceive its bearing on the question at issue; and if notwithstanding the 
remarks made by a very high authority, the law, or at all events the 
law laid downby theBengal Tenancy Act is to be administered asa 
logical system, it would be difficult to predict to what length one 
may be driven by consistently following those decisions. To take 
an instance: although section 153 of the Bengal Tenancy Act lays 
down.that subjèct to certain exceptions, anappeal shall not lie, from 
any decree or order in any suit instituted by a landlord forthe re- 
covery of rent up to a certain amount, the Court has had to corfie to 
the conclusion, having regard tothe state of the authorities, that an 
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appeal shall lie against a decrees or order in such cases where 
although the suit is by a landlord and for the recovery of rent 
within the statutory Hmit as to amount, it is instituted by some 
only of several joint landlords. (Jogendra Nath Ghose v. Paran 
Chandra Ghose, 8 C. W. N. 472). To one who has read only the 
Act and has not dived into the reports, the decision may come 
rather as a surprise; but in the state of the authorities it is cer- 
tainly difficult to avoid the conclusion. Traced to its source, the 
fountain-head from which this decision springs is to be found in 
section 188. Itis proposed in the following lines to examine in 
the first place the section itself and then to offer certain observa- 
tions on the more important of the reported cases decided under it. 


Section 188 of the Bengal Tenancy Act runs as follows : “Where 
twoormore persons are joint landlords, anything which the landlord 
is under this Act required or authorized to do must be done either 
by both orall those personsacting together, or by anagent authorized 
to act on behalf of both or all of them ”; and the whole point may 
be stated in the shape of a question, namely :—Is the institution 
ofa suit in a Civil Court by a landlord against his tenant or the 
making of an application therein, whether for execution or for any 
other purpose, a thing which the landlord is under the Bengal 
Tenancy Act authorized to do? If this question is answered in the 
negative, the.scope of the section will be very considerably reduced. 


It may be taken as an elementary proposition that it is one of 
the undoubted rights of every subject who is, or thinks he is, 
entitled to some relief in any matter of a civil nature to institute 
a suit claiming that relief in a Civil Court of competent jurisdic- 
tion. If he stands in need of any expréss provision of law 
authorizing him or rather entitling him to do so in this country, 
section 11 of the Code of Uivil Procedure gives him ample author- 
ity for the purpose. It is equally undeniable that it is within the 
right of every party to a suit to apply to the Court by way of 
petition for any relief te which he considersehimself entitled. 
Whether any particular relief prayed for in a suit or in an 
application should be granted or refused must depend upon the 
provisions of the particular branch of the law applicable to the 
case; but those provisions concern the right of the party to get 
the relief; they may be said to concern the authority or power 
of the Court to grant or refu8e relief, but thay do not concern the 
authority of the party to institutg the suit or make the application. 
It can hardly be said that a person has no authority to institute a 
suit er to make an application simply because he is not entitled 
under the law to the particular relief claimed. If a person not entitl- 
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Trustee—Breach of trust—Compromise—Release. 


In an action against trustees for breach of trust, the defendants 
became jointly and severally liable for a certain sum to the plain- 
tiff. The plaintiff accepted a payment by one trustee by way of 
compromise in discharge of his liability. He subsequently sought 
to prove in the bankruptcy of another trustee for the full amount 
of the certified debt, without giving credit for the compromise. 
The question is apparently oneof first impression. Kekewich J. 
holds that the plaintiff is entitled to prove for the full amount with 
this reservation, that he is to receive dividends until by means 
thereof and payment by the other trustee, the certified amount of 
the debt has been fully satisfied. 


Legacy—Charity—Burial grounds. 


A testator left a legacy by his will for the purpose of keepingin 
good order certain existing burial grounds, the use of which was 
restricted for members of a particular religious community. The 
question was raised, whether this was a good charitable gift. 
Warrington J. relying upon Lord Macnaghten’s classification of 
charities in Commissioners v. Pemsel [1891] A. C. 531 (583), holds 
that the gift is valid, as made for the advancement of religion 
and is not taken out of the rule by the restriction imposed. 


e 
Trustee—Cestus que thusi—Overpayment—Adjustment. 


A trustee, who was himself one of the beneficiaries, inadvert- 
ently overpaid the other beneficiaries more than their shares of the 
income. He died before any adjustment was md#de. His executor 
sought to recover from the other beneficiaries, the amount so over- 
paid or to have accrued or future income impounded till the shares 
‘were equalised. The case was one of first impression. It was con- 
ceded, that if the trustee who had overpaid had not himself been a 
beneficiary, he would have been entitled to recover. The question 
therefore arose, whether the fact thgt he was a trustee as well as 
beneficiery madeany difference. Warrington J. gives an affirmative 
answer and holds, that the claim must be refused, on the ground 
of pessible inconvenience to the beneficiaries. The result may be 
right in law but appears to be rather unjust. 


Edwards 


v., 
Hood Barrs. 
[1905] 1 Ch. 20° 


Attorny- 
General 
v: 
Lucas. 
[1905] 1 Ch. 68. 


Wilson 
v. 
Cox Sinolair. 
[1805] 1 Ch. 76. 


Subramanian 
Chetti 


v. 
Arunachelam 
Chetti. 


[1904] I. L. R. 


28 Mad. 1. 


Basappa 
v. 
Rayava. 


[1904] I. L. R. 


29 Bom. 91. 
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Hindu -Law—Savinys or property purchased therefrom by 
widow out of her maintenance nuoney—Stridhan—Swuccession. 


The question as to what is the nature of the savings, or pro- 
perty purchased out of savings, bya Hindu widow from theincomeof 
her estate is one of some difficulty and the authorities do not seem 
to be uniform in this respect. In one of the latest cases viz. Jsri 
Dut v. Hansbuttt (I. L. R. 10 Cale. 824), the Judicial Committee 
did not think it possible to lay down any sharp definition of theline 
which separates accretion to thehusband’s estate from income held 
in suspense in the hands of the widow, as to which she has not 
determined whether or no she will spend it. The question recently 
came before the Madras High Court and Sir Subrahmania Ayyar, 
the Offg. Chief Justice, after discussing all theleading cases onthe 
point, held following the case of Saodamince Dasiv. The ddministrator 
General of Bengal (L. R. 20 I. A. 12) and distinguishing the case 
of Isri Dut v. Hansbutti that when a Hindu widow purchased property 
with money received by her under a decree awarding maintenance 
made payable to her out of revenues of her husband’s estate which 
bad ull along been in possession of other persons entitled thereto, 
and the income war thuscompletely dissociated from thecorpus, the 
property was stridhan proper of the widow, and assuch, descendible 
to her daughter and daughter’s daughter in prerference to daughter’s 
son, according to the rules of succession of such sividhan property, 
the daughter's daughter taking only a limited and qualified estate. 


Hindu Widow—Re-marriage—Succession to the sonby first husband. 


A remarried Hind& window’s right to succeed to tbe property 
left by her son by her first husband, the sen having died after her 
remarriage, was recognized by the Calcutta High Court so far back 
as 1868. (Akorah v. Boreanee, 11 W. R. 82:2 B.L.R.°199). The 
precise point came up for decision before a Full Bencls of the 
Bombay High Court where the learned Chief Justice, in delivering 
judgment of the Court simply followed the Full Bench decision of 
the Calcutta High Court, observing however, “whatever might have 
been my view, had the matter been uncovered by authority, it would 
(in my opinion) be.wrong to disregard a rule affecting rights of 
property established as far back as 1868 by the decision of a Full 
Bench of the Calcutta High Court.” Te decision may, on first blush, 
appear to be semewhat startling,but as pointed out by Sir Barnes 
Peacock C.J. in the Calcutta case, on an interpretation of the pro- 
visions of Secs.2and5of the Hindu Widows Remarriage Act( XV 
of 1856), there was nobar to the widow succeeding to such property. 
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A distinction is made in the Act between properties in which the 
widow has a right and interest at the time of her re-marriage and 
properties which may come to her subsequently by inheritance &c. ; 
it is as to the former alone, that the Act says, that the widow’s 
rights and interests should cease and determine upon herre-marriage. 
This distinction seems to be well-founded on the principles 
of the Hindu Law of Succession. 





Agreement, limitiny competition—If illegal. 

Is an agreement which aims atlimiting competition and keeping 
up prices necessarily opposed to public policy and therefore not 
enforceable at law ? The answer to this question, it seems, depends 
on the construction that may be put upon section 27 of the Indian 
Contract Act which defines the limits as to how far restraint of trade 
is an infringement of public policy. In the Bombay case under 
notice, Sir Lawrence Jenkins C.J, has held that such agreements 
do not necessarily fall within the terms of Sec. 27 which provides 
thatevery agreement by which any one is restrained from exercising 
a lawful profession, trade or business of any kind is, to that extent, 
void. The learned Chief Justice has, on an exhaustive review of the 
authorities on the point, pointed out in the words of Lord Davey 
that public policy is always an unsafe and treacherous ground for 
legal decision and has quoted with approbation the remarks of Sir 
George Jessel in Printing and Numerical Registering Company v. 
Sampson (1875, L. K. 19 Eq. 462 at 465] in which the Master of 
the Rolls expressed his strong condemnation of any arbitrary ex- 
tension of the rule which lays down that a given contract is void 
as being against public policy. The learned,Chief Justice in this 
case has, it would seem, put a more liberal construction on section 
27 than was put upon it bythe Calcutta High Court in Brahmaputra 
Tea Company Limited v. Scarth (I. L. R. 11 Cale. 545) which 
elicited the following comment from Sir Frederick Pollock:— 

“In British India the Janguage of the Contract Act (m) has 
been literally construed by thé Courts so as to make the rule much 
more stringent than in England, and agreements noé to compete 
with former employers or the like, have been disallowed, notwith- 
standing that they would certainly have been upheld at Common 
Law (n). It seems very doubtful wherether any such result was 
contemplated by the framergof the Act, and amendment may be 
desirable.” (Pollock, Principles of Gontract, seventh Edition page 
866). š : 


(md S. 27. 
(n) Madhub Chunder Poramanick v. Raj Coomar Doss (1874) 14 B. L. 
R. 76; Brahmaputra Tea Co.v. Scarth, (1885) I. L. R. 11 Cale. 545, 


Fraser and 
Company 
v. 
The Bombay | 
Ice Manufactur- 
ing Company. 
[1904] I. L. R. 
29 Bom. 107. 


Orvin 


1905 
Rates 
April 18. 

In the matter of 
KaliMondal and 
others—petitioners, 
Rule No 8626 of 
1904. 


72n THE CALCUTTA LAW JOURNAL. [Vou. I. 


FULL BENCH REFERENCE. 


Before Sir Francis W. Maclean K.C.I.E. Chief Justice and 
Mr. Justice Mitra. 


Bengal Tenancy Act {VIII of 1885) Sec. 153—Order deciding a question 
relating to title to land as beween parties having conflicting claims thereto— 
Appeal—Jurisdiction. 


This cage has been referred to a Full Bench. 
The order of Reference is as follows :— 


The holding of the defendants, Petitioners in this Court, was 
sold in execution of a decree for rent obtained by the opposite 
party. The suib was laid at a sum below Rs. 50; it was unde- 
fended, and the decree was passed by a Munsiff who was em- 
powered to exercise final jurisdiction under clause (b) of Section 
153 of the Bengal Tenancy Act. 


The petitioners applied under section 244 of the Civil Procedure 
Code to have the sale set aside on the ground of fraud. The 
Munsiff acceded to their prayer and the sale was set aside. The 
decres-holder who was himself the purchaser appealed against the 
order. The appeal came on for hearing before the Subordinate 
Judge who, on a preliminary objection under Section 158, held, for 
reasons contained in his judgment, that he was competent to enter- 
tain the appeal. On the merits the Subordinate Judge decreed the 
appeal and confirmed the sale. 


The present application raises the question of the jurisdiction as 
to appeal to the Lower Appellate Court. Itis conceded that the 
Subordinate Judge was in error in holding that the Munsiff was not 
vested with the power contemplated by clause (b) of Section 153. 


The decree in the suit did not decide any quegfion relating to 
title to land or ayy interest in land as between parties having con- 
flicting claims thereto orany other question referred to in the proviso 
to section 153, but it seems to us that a proceeding to set aside a 
sale distinctly raises a question as to an interest in land, and the 
order of a Munsiff adjudicating on that question is an order excepted 
from the probibition as to appeals. 


This was the view taken in Ganga Charan Bhattacharyya v. 
Soshi Bhusan Roy (1), and in ave unreported case decided by this 
Bench (Appeal from Order No. 811 of 1904 decided on the 31st 


(1) (1905) 10.L, J. 256. 
1 


Voz. L] SHORT NOTES. 730 


March 1905) though a different view was taken in Monmohini 
Dasi v. Lakhi Narain Chandra (1). . 


In the last case the attention of the learned Judges was not 
drawn to the distinction between a decree in a suit and an order 
passed in execution of it and the different nature of the question 
that might be raised in them. 

Ganga Charan Bhattacharji v. Soshi Bhusan Roy (2), was 
distinguishable from Monmohinit Dasi v. Lakht Narain Chandra 
(1). Our order in Appeal No. 311 of 1904 was based on a differ- 
ent pointand it was unnecessary for us to refer the question 

` raised under section 158 to a Full Bench, but the present case 
cannot be distinguished. 

We accordingly refer the following question to a Full 
Bench :— 

Does an appeal lie from an order setting aside a sale or declin- 
ing to seb aside a sale in execution of adecree for rent, when 
there could be no appeal from the decree in the suit on account 
of the prohibition contained in section 158 of the Bengal Tenancy 
Act? 

` Babu Samatul Chandra Dutt for Petitioner. 
Babu Mohendra Nath Roy for Opposite party. 
(1) (1900) I. L. R. 28 Calo. 116. (2) (1905) 1. C. L. J. 255. 


SHORT NOTES. 


Indian Companies Act (VI of 1882) Sec. 314—Directors, liability of— 
Improper payment out of Company’s funds. 

Appeal by the Directors. 

Heid (Stephen and Mookerjea JJ.) When an improper payment has been 
made out of the funds of a Company on the strength of an order signed by 
some of the Directors, each of them is jointly and severally liable to reim- 
‘burse the amount under Seo. 214 of the Indian Company’s Act, though some 
of them may have signed on ‘the faith of the signature of other directors, 
without enquiry as to the propriety of the order. 

Babus Dwarka Nath Ohakravaris and Joy Gopal Ghosha for Appellants. 

Babus Digambar Chatlerjes dnd Sarat Chandra Dutt for Respondents. 


Appeal dismissed. 








Revenue sale— Suit tosast aside—Fraud—Neglect to pay revenue—-Trans- 
fer of Property Act (IV of 1888) Sec, 76. ° 

Appeal by the auction purchaser, Defendant. 

Held (Rampini and Oaspers#JJ.)—When a mortgagee in possession of a 
fractional share of an estath is bound both under the terms of the covenant 
in the mortgage dead as also under the provisions of Seo. 6 of the Transfer 
of Property Act, to pay the Governmént revenue due in respect thereof, and 
fails to do so in time as regards one Wist and the entire estate is sold, not for 
the defaultof the mortgagee alone but of the other co-sharers as well, including 
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1905. 
May 5. 


Ambika Charan 
Chatterji and others 


v. 
Girish Chandra 
Dutt. 


Mis. App. No. 11 of 
1904. 


1905. 
May 5. 





Rup Narain Singh 


v. 
Fakhruddin 
and others. 


8. A No.702 of 1903. 





1905, 
May 4. 


Gopi Chand Bothra 
and others 


v. 

Jethmull Marwari. 

Mis.app, No. 327 of 
1904. 


1905. 
May 4. 


Sookan Sahu and 
another, 
v. 
Badri Narayan 
and another, 


B.A. No. 685 of 1903. 
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the plaintiff, andifthe mortgagee, while applying under Sec. 18 of the 
Revenue sale law for exemption of his other properties from sale, does not 
go apply in respect of the estate, held by him in mortgage and purchases the 
same at the Revonue sale, his action does not constitute fraud and the sale 
cannot be set aside on the ground of fraud. There was ‘neglect’ on his part 
and therefore he could not acquire an irredeemable estate in that fractional 
share of which he was the mortgagee and the mortgagor could redeem the 
same on proper accounts being taken, 


Babus Umakali Mukerjee and Jnanendranath Bose for Appellant. 


Dr. Rash Behary Ghose and Babu Nalini Ranjan Chatterjee for Re- 
spondent. 
Appeal allowed ; Case remanded. . 





Instalment decrese—Defauli—Acceptancs of overdue instalnent—Par 
payment, acceptance of ~Watver — Mixed question of fact and law. 


Appeal by the deoree-holder. 


Held (Stephen and Mookerjee JJ.)—Wheu a deores provides for payment 
of money by instalments with the proviso, that upon failure to pay one instal- 
ment, all the other instalments will become due, the question , whether after 
default has been made, there has been waiver on the part of the deoree-holder 
by acceptance of a payment is a mixed question of fact and law ; mere pay- 
ment and acceptance of overdue instalments cannot by themselves prove a 
waiver, but surrounding circumstances may justify the inference. 


I. L. R. 15 Cale. 502 and I. L. BR, 87 Bom. 1 followed. 
Acceptance of part payment of an overdue instalment may amount to a 
waiver, ' 
80, W. N. 66 explained. 
Babu Promotha Nath Sen for Appellant. 
Babu Surendra Nath Ghosal for Respondent. Appeal decreed. 
sd 





Public Demands Recovry Act (I of 1895, B. C.) Sec, 10—Notice, non- 
service of, affect of—Oivil Procedure Codé(Act XIV of 1882) Sec. #44, no bar— 
Suit to set aside Certificate sale—Limitation Act (XV of 1877), SchelI, Art. 
120. 

Appeal by the auction purchasers, Defendants. 

Held (Ramptni and Oaspersz JJ.)—When the notice under Sec, 10 of 
Act I of 1895 is not duly served, there isno valid certificate or decrea in 
execution of which the gale could have been held and in such a case, Bec, 
244C. P. C. 18 no bar ta a regular suit to set aside the Certificate sale. 

Held further.—Art. 120, Sch. II of the Limitation Act’ and not Art. 13. 
governs a suit to set aside such a sale. 


IO. W. N. 546 followed. . : 

Babus Uinakali Mukherjee and Jnanendranath Bose for Appellants, 

Babus Mohendra Nath Roy and Joy Gopal Ghosha for Respondents? 
Appeat dismissed. 
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Sonthal Parganas Settlement Regulation (III of 1872) Secs. 9, 11, 12 and 
25.—Entry in Settlement Record, effect of —Conclusive as to rights of parties 
having subsisting snterest— Reversioner, not bound. 


Appeal by the Defendants. 


Held (Stephen and Mookerjee J J.)—Sees. 9, 11,12 and 25 of Reg. HI of 
1872 make an entry in a Settlement Record conclusive as to the rights of the 
parties who have subsisting intereat at the time the record is made, When, 
therefore, an estate was represented by a widow and she allowed another 
person to be recorded as the owner, the reversionary heir after the death of 
the widow, is not bound by the record, but may question its validity on the 
ground of collusion between the widow and the recorded owner. 

Babu Digambar Chatterjee for Appellants. 


Babu Nalini Ranjan Chatterjee for Respondents. 
Appeal dismissed, 


Hecution sale in morigage decree—Deoree holder, power of, to withdraw 
sals proceeds, pending application under Sec. 811 O. P. C.— Interest between 
date of deposit and confirmation, if allowable. 

Appeal by the Dacree-holder. 

Held (Stephen and Mookerjee JJ.)—When in execution of œ mortgage 
decree, immoveable property has been sold and the purchaser has depo-ited 
the purohase money, there is nothing to prevent the deoree-holder from with- 
drawing the money in satisfaction of his decree, although an application to 
set aside the sale under Seo. 811 C, P. C. may be pending. The decree-holder 
is, therefore, not entitled to interest for the period between the date of daposit 
of the purchase money and the date of the confirmation of sale. 


I. L. R. 18 Oale. 252 followed. 
Babu Soroshi Charan Mitra for Appellant. e 
«Babu Surendra Nath Ghosal for Respondents. 
o. Appeal dismissed. 


Civil Procedure Oode (Act XIVof 1883), Sec. 521 (b)? Arbitration award, 
setting aside of. 

Appeal by the Defendant. 

Held (Rampiniand Oaspergz JJ.)}—Where the arbitrator is a creditor of 
one of the parties and the fact is not diso'osed to the ether party, when the 


submission to arbitration is made, the award is properly set aside under Bec, 
521 (b) of the Code of Civil Procadure, 


I. L. R, 865 Cale, 141 followed. š 
Moulvi Mahomed Yusuf and Babu Narendra Kumar Basu for Appellant. 
Pabu Saligram Singh for Respondent. 


Appeal dismissed. 


1905, 
May4. 
Kandal Chandra 
Mandal and others, 


v 
Madhu Sudan 
Mandal and others. 


Mis. App. No. 185 0f 
1904. 


1905, 
May 4. 
Hemango chandra 
Boge. 


v. 
Bidhu Mukhi Dassi 
and others. 


Mis. App. No.98 of 
1904, 


1905, 
May 8. 


Nazar Ali 
v. 
Ramphal Mahto 


S. A. No, 1140 of 
1903. 


1905. 
May 3. 


Atulananda 
Chowdhury 
—Patitioner. 


| Rule No. 782 of 
1905. 


1905. 
May 1. 


Raj Kishore Roy 
and others 
v. 
Raja Ram Ranjan 
Ohakravarti 
Bahadur. 


S. A. No 1177 of 
1908, 


1906. 
April 28, 


Rajendra Nath 
Banerji and another 


D, 
Rajendrı Nath 
haiterji. 

8. A. No. 422 of 
1908. 
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Legal Practitioners Act {X PIHI of 1879) Sec. 86—Delegation of functions, 
illegal—Inyestigation, nature of— Judicial proceeding. 

Rule obtained by-alleged Tout. 

Held (Stephen and Mookerjee JJ.)—An officer authorised under Sec. 86 of 
the Legal Practitioners Act to enquire into or take evidence upon the question, 


whether a person is at out, cannot delegate his function to a Subordinate 
officer, 


6 C. W. N. 289 followed. 
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Such an investigation is a judicial investigation nni the alleged tout is 
entitled to cross examine the witnesses produced against him. 


4C. W. N. 86 followed. 


Babu Atulya Charan Bose tor Petitioner. 
Rule made absolute, 


Appeal—Application for adjournment, refusal of— Dismissal for default, 
Appeal by the Defendant. 


Held (Mookerjee J.)—When a pleader is instructed to make an application 
for the adjournment of an appeal, and upon refusal of such application, leaves 
the Court and takes no part in arguing the appeal, and the appeal is conse 
quently dismissed, the dismissal must be taken to be one for default. 


8 ©. W. N. 681 followed ; 4 0. W, N, 387 not followed, 


When, in such a case, the decree of the appellate Court, while reciting 
that the appeal is dismissed unargned, yet affirms the decree of the first Court, 
the appeal must be regarded as having been dismissed for default. 

80 W. R. 485 followed. 

Babu Nalini Ranjan Chatterjes for Appellants. . 

Dr, Rash Behary Ghose, Babus Joy Gopal Ghosha and Rajendra Chandra 
Ohakravarty for Respondent. è - 

R Appeal dismissed, 


Appeal—Heaparte decree, order setting astle—Validity of—Not quastionable 
— Final appeal, 


Appeal by the Plaintiff. 


Heid (Mookerjee J.)\—When a decree, made in an appenl heard expartee 
is set aside and the apptal is re-heard, the validity of the order setting ssid, 
the ex parte decree cannot be questioned in an appeal against the final decree. 

e 

I. L. R. 82 Cale, 981 and 10.6. J, 87n followed. 

28 W. R. 5 and 25 W, R. 804 doubted, 

Mr. B. C. Seale for Appellant. 


Appeal dismissed, 


on 


TIn 


Sec, 106—Notice, tendered or 


Vou. I.] SHORT NOTES. 


Transfer of Property Act (IV of 1882), 
delivered when invalid. 

Appeal by the tenant Defendant, 

Held (Maclean O. J. and Mitra J.) when a ibia to quit under Sec. 
106, Tranfer of Property Act, was sent by a registered letter to the 
address of the tenant defendent, who being away from home, the letter 
was delivered to a cousin of the defendant who did not reside with the 
latter but sometimes came to the defendant's house, it was nota sufficient 
compliance with the provisions of Seco. 106, Transfer of Property Act 
which required the notice to the tendered or delivered either personally to 
the tenant or to one of his family or servants at his residence, and the 
suit in ejectment based thereon should be dismissed. 


Babu Jnanendranath Bose for Appellant. 


Babu Harendra Narayan Mittra for Respondent. 
Appeal allowed. 


Putni Regulation (VIII of 1819)—Sale set aside—Rent for period between 
sale and reversal, putnidar able for, 
Appeal by the Defendants. 


Held (Harington and Mookerjee JJ.) When a sale of a puini under Rog. 
‘VIII of 1819 is subsequently set aside, the Zemindar is entitled to rent 
from the putnidar for the period intervening between the sale and its rever- 
sal. If the putindar has been dispossessed by the auction purchaser during 
this period, he will be entitled to megne profite from the latter, 

Babus Lalnohan Doss, Munindra Nath Bhattacharjya and Joy Gopal 
Ghosha for Appellant, 


Babus Basant Ooomar Bose, iganas Chatterjee and Soroshi Charan 


Mitra for respondent, 
: Appeal dismissed. 


Indian Registration Act (III of 1877), Seo. 77—Time for presentation of 
document for registration, 

Appeal by the Judgment-debtor. 

Held (Rampini and Osapersz JJ.)—In oder to make it obligatory on 
æ decree-holder to present a document for registration within thirty 
days of the date of his decree for compelling registration. it is necessary 
that this pdtiod should be mentioned in the decree at the dooument 
returned to him. Otherwise, he is entitled to the ordinary period of four 
months. j z 

Babu Saligram Singh for Appéllant. 


Babu Durga Das Dutt for Respondent. 


e 
Appeal dismissed. 


Defendanis—Appoiniment of liability—Decrses—A ppeal. 

Appeal by the plaintiff. 

Plaintiff sued on 4 bonds an@s promissory note, all executed by defend- 
ant No.1. The latter did not deny liabtlity but pleaded that some of the 
property has passed to defendant No? 3, who should be made liable. The 
Court of first instance gave a decreas partly against defendant No. 1 and 
partly against defendant No. 8. On appeal by the defendant No. 3, the appeal 
was allowed but no deorea given for the entire smount against defendant No. 1, 


1905, 
April 27, 


Mahomed Ali 


v. 
Shiba Prosanna 
Bhattacharjya, 


S. A. No. 15 of 
1903, 


1905. 
April 26. 


Amrita Sekhar 
Banerji = others 


'Maharajadhiraj 
Bijay ChandMahtab 
Bahadur. 


§.A.No. 2899 of 
1902. 


1905, 
April 19. 
Musstt, Akhiji 
and another 


v. 
Debi Chand Mistry. 


Mis. App. No, 218 
of 1904, 


1905. 
April. 19, 


Saligram,Sahu 


v. 
Dinanath Sahu 
ani others, 


8. A. No, 454 of 
1903. 


1905, 
April 18. 


Durgadas Rakhit 


tT. 
Madhub Chandra 
Palmal, 


8.A.No.532 of 1902, 


` 


1905. 
April 6. 
Raj Kishore Awasti 


v, 
Jadunath Basak 
and otherg 


R. A. Ne, 
1902, 





455 of 


1905 
March 18, 


Maharaja Sir 
Rameswar Singh 
aur 


Kanchan Sahn, 
B.A, No. 794 of 
1903. 
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Held (Rampini and Oaspersz JJ }—A decree should be given ae 
defendant No. 1 for the entireamonnt in suit. 


T. L. R. 81 Oale. 648 F. B. reli-d on, 
Babus Umakali Mukerji, Jogesh Ohundra Roy and Dwarka Nath Mitter 
for Appellant. 
Babus Mohendra Nath Roy and Hari Bhusan Mukerjee for Respondent, 
Appeal allowed. 
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Civil Court—ZJurisdiction,of—Suit to determine fair rent—Code of Civi 
Procedure Sec. 11—Bengal Tenancy Act (VIII of 1885), no bar. 

Appeal by the Plaintiff, 

Heid (Harington and Mookerjee JJ.) Where the plaintiff alleges that the 
defendant took land from him agreeing to pay fair rent therefor, but failed 
to come to any arrangement, the plaintiff is entitled to maintain a suit in the 
Civil Court for determination of the fair rent. The Court has jurisdiction 
under Sec, 11, Civil Procedure Code to entertain the suit, there is nothing in 
the Bengal Tenancy Aot to bar the trial of such a suit, 

Babu Soroshi Charan Mitter foc Appellant, 

Babu Dwarka Nath Mitter for Respondent. 

Appeal allowed, 


Transfer of Property in invituin—Lis Pendens, 

Appeal by the Defendant. 

Held (Maclean O. J. and Mitra J.)—Though the Tranfer of Property Act 
does not apply to transfers in invitum, the dootrine of lis pendens does apply 
to such transfers. 

21 W. R. 849; I. L. R.16 Cale. 756 ; 1. L. R. 15 Calc, 646 relied on. 

Dr. Rash Behary Ghaese, Moulvies Serojul Islam and Mohammad Mustaf 
Khan and Babu Hari Charan Sarkhei for Appellant. 

Mr. Garth and Babus Sreenath Dass, SaratChandra Basak ond Jotindra 
Nath Ghose for Respondents. s 

Appeal dismissed, 
9 


Rent, suit for additional—Bengal Tenancy Act (VIII of 1885), Secs. 29, 52. 
Appeal by the Plaintiff. 


Held (Brett and Woodroffe JJ.)\—Where the plaintiff claims additional 
rent onthe grounds thêt the defendant had converted pasture lands into 
arable lands and that by the contract between the parties and by local custom 
such lands were liable to pay more rent thn pasture lands. the suitis not 
one for enhanced gent under Sec. ® ofthe Bengal Tenancy Aot. 

Babu Ram Charan Mitra for Appellant. 

Babu Chandra Sekhar Banerjee tor Respondent. e 


Appeal allowed; case remande 
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BENGAL TENANCY ACT, SEC. 188. 
(Continued). 


It may be taken then that quite independently of the Bengal 
Tenancy Act, a landlord has the right to institute asuit for rent, and 
if he succeeds in getting a decree, to apply to the Court to execute 
it by the sale of the tenure or holding in default. It is no doubt the 
Bengal Tenancy Act which makes rent the first charge on thetenure 
or holding and renders it liable to sale, in execution of a decree 
for rent on conditions specially favourable to the landlord; but the 
only question pertinent to the present inquiry is this, namely “ is 
there any section in that Act which authorizes a landlord to insti- 
tute a suit for rent orto make an application for the execution of a 
decree for rent ?” 


As regards the first part of this question, at all events, there 
seems to be no difference of opinion and it may be taken to be 
settled that there is nothing in the Bengal Tenancy Act which 
authorizes a landlord to bring a suit againsé a tenant for recovery 
of arrears of rent. (Pyem Chand Naskar v. Mokshoda Debi, I. L. 
R., 14 Cale., 201; Jugobundhy Puttuck v. Jadu Ghose Akushi, 
I. L. R. 18 Cale. 47). A suit for rent therefore is unaffected by 
the provisions of section 188. If one of several joint landlords, 
who by arrangement is inereceipt of his share of {he rent separately 
gues the tenant for such share of the rent, the suit is undoubtedly 
one for rent (Kedar Nath Banerjee v. Ardha Chunder Roy, I. L. 
R., 29 Cale., 54); if it is a suit for rent, it is a suit between land- 
lord and tenant, andif the rent is in respect of agricultural land 
it is not quite evident why the procedure in “such a suit should 
not be that laid down in Ghapter XIII ofthe Bengal Tenancy 
Act which lays down the procedure fipplicableto suits between land- 
lord andtenantassuch. Itissaid thatthe Bengal Tenancy Act gives 
certgin privileges to persons who have taken proceedings under the 


Act for the purpose of recovering their rents, andif landlords seek to 
48 b. 
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take the benefit ofthe Act they must actin concert. Beni Madhab Roy 
v. Jaod Ali Sircar, 1.L.R., 17 Calc., 390). Chapter XIII ofthe 
Act however does not say anythingabout suthorizingany particular 
person or class of persons tobring suits of any particular de- 
scription; it has nothing to say about any suit brought or pro- 
ceeding taken under the Act. The Bengal Tenaney Act no doubt 
confers rights and imposes obligations upon landlords and tenants 
but it is difficult to point toa single provision in which the Act 
authorizes a landlord to do any act in connection with a suit or 
an application in a suit for enforcing those rights and obligations. 
The rights of landlords are laid down by the Act, and, they have 
to be enforced by suits inthe ordinary Civil Courts. Section 188 
of the Act applies only to things which the landlord is authorized 
or required by the Act to do, and it has been held that the 
section should be strictly construed. (Prem Chand Naskar v. 
Mokshoda Debi, I. L. R., 14 Calc., 201). What then is it which a 
landlord seeking to recover arrears of rent from his tenant is 
authorized or required by the Act to do? Not the institution of 
the suit. Section 148 (b) which requires thatthe plaint shall contain 
certain statements can hardly be said to require the landlord to do 
anything, and theobtaining of the decree is certainly not an act ofthe 
landlord. So that from beginning to end during the first stage of 
the suit which ends with the decres, the landlord has to do nothing 
which he is authorized or required by the Act to do. The second 
stage of the suit, if the landlord succeeds in getting a decree for 
rent, is started by the presentation ofa petition asking the 
Court to execute the decree, and the question arises whether 
this is a thing which fhe landlord is authorized by the Act to 
do. Section 162 of the Bengal Tenancy Act, which speaks of the 
application for the attachment and sale of the tenure or holding in 
execution of the decree, is decisive on this point. The section 
expressly says thatsuch an application is made under section 235 
of the Code of Civil Procedure. Section 162 of the Act requires 
that when such an’ application is mafle under section 235 of the 
Code, the decree-holder is to produce certain statements; this 
obligation imposed by section 162 is laid upon the decree-holder 
and not upon the landlord so that even in this respect it does not 
attract the operatio of section 188. The remaining sections of 
Chapter XIV of the Act, which deals ith the subject of sales in 
execution of decrees for arrears of rent, lay down what the Court 
is to do and do not authorize or reqhire the landlord to do anything. 
The order of attachment, the issue of the order and of the gale 
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proclamation, and the sale itself are acts to be done by the Court 
in which the decree-holder or the landlord has no hand. Thusin 
the second stage as well of the suit ending with the realization of 
the decree nothing has to be done by the landlord which he is 
authorized or required by the Act to do. So that in the entire 
proceeding carried on in the manner provided by the Bengal 
Tenancy Act from the institution of asuit for the recovery of an 
arrear of rent to the realization of the decree by the sale of the 
tenure or holding theredoes not appear to be one single thing which 
the landlord is authorized or required to do by the Act, and con- 
sequently, in a case of several joint landlords, it is not necessary 
that they should at any stage of those proceedings act in concert. 
It may be thatthe tenure or holding, as distinguished from the 
right, title and interest of the judgment-debtor therein, may not be 
liable to be sold, by virtue of some other provision of the Act. 
in execution of a decree not being one for the entire arrear of 
rent due in respect thereof, but section 188 of the Act does not 
seem to stand in the way (See Chandra Sekhar Patra v. Rance 
Manjhee, 8 C. W. N., 386). This however is a matter outside 
the scope of the present article. 


With these preliminary observations on section 188 and thepro- 
visions of the Act relating to suits for arrears of rent, it is pro- 
posed to consider the more important of the various decisions to be 
found in the reports on the effect of section 188 upon suits for rent. 
The first case to be noticed is that of Bent Madhab Roy v. Jaod 
dli Sircar (I. L. R., 17 Gale, 390) on which mainly all the later 
decisions où the subject are based. It was decided by a Full 
Bench consisting of Petheram C. J. Prinsep, Pigot, Okinealy and 
Ghose J.J. who affirmed the view expressed by Mitter and 
Beverley JJ. in their order of reference; so that no decision can 
carry greater weight. The point raised in the case was whether 
section 170 of the Benga} Tenancy Act prohibiting the entertain- 
ment of any claim to a tenute or holding attached and ordered 
to be sold in execution of a decree fer arrears of rené due thereon 
applied to a cage where the decres was obtained by a fractional 
sharer of a Zemindari for his share of the rent of the tenure. 
Mitter and Beverley JJ. before whom the natter came up for 
decision, dissented from anunreported ruling of Tottenham and 
Banerjee JJ. who had held sectiow 170 to be applicable to such 
a case, and referred the questiof to a Full Bench? From the re- 
‘ferring order it would seem that the learned Judges were of opinion 
that the bringing to sale of the tenure with all the incidents attach- 
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ing toit under the Bengal Tenancy Act was a thing which the 
decree-holder or landlord was by the Act authorized to do. With 
all deference it is submitted that the bringing to sale of the tenure 
is not an act to be done by thelandlord; as hasbeen endeavoured 
tobe shown in the preceding lines, tho only act which heor rather 
the holder of a decree for rent has to doin order to cause the 
tenure to be sold in the manner provided by Chapter XIV of the 
Act is to present an application which again is presented not 
under any section of that Act but under section 235 of tho Code 
of Civil Procedure, as section 162 of the Act clearly shows. The 
Full Bench decided that section 170 of the Act did not apply to 
the case on the ground that where landlords seek to take the 
benofit of the Bengal Tenancy Act they must act in concert. 
With all deference it is hambly submitted that this is a rather free 
paraphrase of section 188. The conferring on a person of a 
privilege or benefit to be enforced by or in the course of a suit ina 
Civil Court does not seem to be the same thing as authorizing 
him to doa thing. The matter has already been dealt with in the 
preliminary observations made above and need not be discussed 
again. 


The next case to be considered is Durga Charan Mandal v. 
Kalı Prosunna Sarkar, (I. L. R., 36 Cale., 727;3 C. W. N., 586). 
In that case some of the cosharers in a Zemindari obtained a decree 
against an occupancy raiyat for their share of the rent and in execu- 
tion of that decree the holding was sold; the judgment debtor 
objocted that the holding was not saleable by custom or local usage 
and that the sale ought to be set aside. The Court (Ghose and 
Banerjee JJ.) held that the sale was not one undef the Bengal 
Tenancy Act but under the Code of Civil, Procedure in as much 
as the decree was not ono under the Bengal Tenancy Act, having 
been obtained by some only of the landlords ; sectione188 of the 
Act and the cases of Prem Chand Sircar v. Mokshada Dei (I. L. 
R., 14 Cale., 201). and Juyobundhu Pattyck v. Jadu Ghose Alkushi 
(I. L. R., 15 Calo., 47) were cited if support of this view. This 
judgment apparently proceeds on the view that there are two 
classes of suits and decrees for rent (both of them being in respect 
of agviculturalland), namely oneauthorized by the Bengal Tenancy 
Actand the other nofso authorized; the question thenarises, namely, 
is there any description of suit for regt which the Bengal Tenancy 
Act authorizes the landlord bo institute. Unless this question is 
answered in the affirmative theré is no case made outfor invoking 
the operation of section 168. There would be an obvious fallacy 
in the argument that although the Bengal Tenancy Act does not 
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authorize a landlord to bring suits forrentofany particular class yet 
as section 188 says that in doinga thing which the Act authorizes 
alandlordtodo all joint landlords must act in concert, therefore 
the institution of a suit for rentbyalljointlandlordsacting incon- 
certis a thing which the Act authorizes the landlord to do. It would 
no doubt follow from section 188 that the bringing of asuit for rent 
by some only ofseveral joint landlords is not a thing which a land- 
lord is by the Act authorized to do. But does it follow from that, 
that the procedure indicated in Chapters XIII and XIV of the Act 
would not apply to such a suit. It is submitted not. Chapter XIII 
says that the High Court shall have power to make rules declaring 
that any portion of the Code of Civil Procedure shall not apply to 
all or to any specified class of suits between landlord and tenant 
as such and that subject to such rules the Code shall apply to all 
such suits and it goes on to lay down rules to be applied to suits for 
the recovery of rent. The Chapter nowhere speaks of a suit for 
rent, or indeed of any suit, authorized by or brought under the 
Act. If it is a sound contention that Chapter XIII (and the same 
reasoning applies to Chapter XIV) applies only to such 
suits for rent as are authorized by the Act, it would follow that 
the chapter would apply to no suit for rent whether:brought by 
some only or by all of several joint landlords, for there is nothing 
in, the Act which authorizes the bringing of any particular class of 
suits, for vent. (Prem Chand Roy v. Moksheda Debi, I. L. R., 14 
Calc., 201). It has beon endeavoured in the preliminary observa- 
tions to show that when a decree for rent has been obtained and 
the holder thereof applies under section 235 of the Code of Civil 
Procedure for its execution by the sale of the tenure or holding in 
default, the provisions of chapter XIV of the Bengal Tenancy 
Act apply. The learfled Judges who decided the case of Durga 
CharanMgndal v. Kali Prosanna Sircar (I. L. RB. 26 Cale. 727) 
evidently considered themselves bound by the decision of the Full 
Bench in Ben? Madhab Roy v. Jaod Ali Sircar (1.L.B., 17 Calc., 

890). No doubt they do nob expressly refer to the case in their 
judgment, but it is worthy of note that one member of the Bench 
had taken the view contended for in this article in the unreported 
case referred to in I. L. R., 17 Cale. 890 and had been overruled 
by the full Bench. SARAT GHANDRA BANERJEE. 


(Te be continued.) 
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CASES AND COMMENTS. 
Light—Ancient windows— Obstruction—Negative easement. 


Is the right to light in the case of ancient windows a right of pro- 
perty or is it aright of enjoyment only ? The Courtof Appealinthis 
case following the principles laiddown by the Houseof Lords in Cols 
v. Home and Colonial Stores Ld.. (1904) A.C. 179, beld that theright 
of a houseowner to light in the case of ancient windows is only a 
negative Easement, that is,a rightto prevent alandownerfrom using 
his land so as to constitute a nuisance to the owner oroceupierofa 
house upon adjoining land. It is not enough, therefore, say the 
Courtof Appeal, that in the case of an obstruction of ancient lights 
the plaintiff should merely prove that the light was less than before. 
It is notevery nuisance which gives a right of action. In order, there- 
fore, tosustainan action for obstruction of ancient lights, the 
plaintiff must prove that the obstruction has been such as to amount 
to a substantial interference with his comfortable or profitable 
occupation of his dwelling house or warehouse or house of business 
as the case may be. Parkery. Smith 5 C and P 488; 38R. R, 
828 ; Back v. Stacey 2 ©. and P. 465; Colls v. Home ĉc., supraper 
Lord Macnaghten. The question has arisen as to what wouldbe 
deemed substantialinterferenceand Lord Justice Vaughan Williams 
is of opinion that the question is to be answered according to the 
ordinary notions of mankind—'‘ the citizens of this country” 
(p. 493), Lord Justice Cozens Hardy deduces a more practical rule 
from the cases when he says, that an obstruction which neither 
lessens the letting or selling value of the housenor materially affects 
the comfort or convenjence of the occupier, does not in law justify 
an action, even though a large proportion of light previously enjoyed 
has been lost. See alsoChoialal v. Lalludja’ I. L. R 29 Bom.157. 





Hindu Law—Adoption—Agreement curtailing the interest of the 
adopted son, validsty of. . 


A Hindu avidow adopted a son in pursuance of an oral permis- 
sion from her husband,and in doing so executed a deed of adoption, 
declaring that theadopted son shall, in consequence of the adoption, 
inherit the propertig&’ mentioned therin, but that in case of 
disagreement between herself and the,adopted son, she shall onjoy 
certain of those properties durmg her lifetime. The question arose 
whether the ad®ptive mother was’competent to curtail the adopted 
son’s fight arising by virtue of the act of adoption by introducing a 
condition of this nature in the deed of adoption. Sir 8. Subramania 
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Ayyar (Offg. C.J.) and Benson J. referred the point to a Full 
Bench, and in the order ofreference deliyered by Sir Subramania 
Ayyar, they strongly expressed the opinion that this attempt to 
curtail the adopted son’s right under certain future contingencies 
could not be given effect to. Their Lordships observed that “the 


~ ghange of status with the incidents as to property annexed thereto 


by law follows without the slightest reference tothe volition of the 
party giving orthe party taking,” and no transfer made or agreement 
entered intoeven though simultaneously with the adoption as acon- 
dition thereto, can bind the adopted son if it is inconsistent with 
his rights under the lawas they would stand at the time of the adop- 
tion apart from any agreement between the parties giving or receiv- 
ing; and in dealing with thequestion whetherthe conditions imposed 
at the time of the adoption couldnotbe supported on the footing of 
an agreement by the natural fatheras representing his minor son, 
they observed that that was not possible, “ for before the adoption 
the natural father of the person to be adopted could represent the 
latter only in regird to the property vested in him at the time, and 
no consent of his could operate on propsrty coming to the son after 
the adoption, since thenatural father’s power to represent his son 
ceases with the giving away of him.” The case, however, came up 
before the Full Bench composed of Davies, Benson, and Russell JJ. 
andtheleading judgment laying down a contrary view was deliver- 
ed by Benson J. who, it may be observed, was one of the Judges com- 
posing the Division Bench referringthe matter to the Full Bench. 
The Full Bench have held that the natural father as representing 
his minor son may, for the benefit of the said son, enter into an 
agreement with the adoptive mother simultaseously with the adop- 
tion or as a condition thereto, the result of which, under certain 
contingencies, would beto curtail the adopted son’s interest in 
the propery to be inherited by him under the adoption. 

The consideration whieh seemsto have principally influenced the 
judgmentofthe Full Bench was that the lady was not bound to take 
any one in adoption,and in all probability she might not have adop- 
ed the particular boy, if his father had not agreed that under certain 
contingencies she wouldenjoy certain propertieg,and iftheagreement 
was entered into for the benefit ofthe boy onthe whole,apparently he 
ought notto beallowed to gesout of a portion of it, while retaining 
the rest oftheadvantagesarising out bf the adoption, Itseems, how- 
ever, that there is another aspect of the question by reason of the 
peculiar character of an act of adoption; no doubt the lady was 
not bound to exercise the power to adopt although her husband 


Inayat Singh 
v. 
Izzat-un-nissa 
Begam. 


[1904] I. L. R. 
27 All. 97 F. B. 
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had authorised, or even directed her todo so, but if she does, can 
shein any way modify gqither the status of theadopted son or the 
consequent incidents as to property annexed thereto? The adopted 
son inherits the property not because his natural father and adoptive 
mother enter intoan agreement that he will do so, but because the 
law creates fhe right asa result of the act of adoption, and the 
analogy presented by the doctrineof Court of Equity relating to the 
execution of powersof appointment would,as observed by their Lord- 
ships of theJudicial Committee in the case of Bhaiya Rabidat Sing 
v. Indar Kunwar (I. L. R 16 Cale. 556), rather suggest that any 
condition attached to the adoption by the adoptive mother affecting 
the rights of the adopted son in her own favour would not be valid. 


Notified prior incumbrances, when invalid —liability of auctio 
purchaser. i 


Arather novel andinteresting question of considerable difficulty 
that came up for decision before a Full Bench of the Allahabad 
High Court was whether an auction purchaser in execubion of his 
own mortgage decree was liable to pay tothe judgment debtor, 
mortgagor, the amount of prior incumbrances notified in the sale 
proclamationas existing on the mortgage property, when it eventually 
turned out that the prior incumbrances were invalid. Stanley O. J. 
and Blair J. (Burkitt J.dissentiente) answered the question in the 
affirmative on the grounds, first, that the decree-holder, auction. 
purchaser, having represented at the sale by way of notification in 
the sale proclamation,that the property was subject to prior incum- 
brances, was estopped from taking benefit of the same turning out 
to be invalid and must, in equity, make good to the original pro- 
prietor the loss sustained by him on accotint ofsuch representation, 
and secondly ,becausethe property purchased by him wasmerely the 
equity of redemption which alone he purported to sell and under- 
stood himselfto haye purchased, that istosay, theinterest valued at 
the amount said tobedue under the ptiorincumbrances was left out 
of the sale, to bo acquired afterwards by payment by way of redemp- 
tion and this payment shouldnowbe made to the rightful owner of 
the property to whosebenefié the incumbrances enured on its being 
found that the prior Smortgagees thereof had no right to the same. 
The decision may ba supported on thalatter ground set out above, 
but it isdoubtful, however,considering that there was admittedly no 
fraud or any other circumstance Vitiating the sale,how far the 
principle of estoppel can properly bə applied inthis case. . The 
decisionreally rests onthe question asto whatismeant by the noti” 


2 
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fication of an incumbrance at an execution sale and what does a 
purchaser at such a sale really acquire. As has been pointed out 
by Burkitt J., such notification does nob * guarantee anything as to 
the validity of theincumbrance but only that a transaction pur- 
porting to create an incumbrance such as is described therein 
exists with reference to this property ond the purchaser takes his 
chance and enters into the bargain for profit or loss according as he 
can avoid it or not. 


Gtft to acliss—some personally incapable of taking—if valid. 
During the course of the argument of the case under notice a 
question was raised as to whether the rule in Leake v. Robinson 
(1817) 2 Mer. 363 has any application to India. Thecaseof Leake v. 
Robinson was cited before their Lordships of the Judicial Committee 
so far back as the year 1883. (See Kumar Tarakeswar Roy v. 
Kumar Soshi Sekhareswar) 10 I.A. 55 and the existence of the rule 
laid down in the case cited appears to have been recognized by the 
Judicial Committeein that casa, though they were of opinion that on 
the true construction of the instrument before them the disposition 
did not come within the rule. The case appears to have been fre- 
quently cited and acted on in this country. Sir Lawrence Jenkins, C.J. 
however found it easy to leave the question as to the applicability 
of the rule in this country or otherwise, undecided, for as his Lord- 
ship observed at page 150. “The first question therefore is not 
whether the rule in Leake v. Robinion holds good in India, but ap- 
plies to the circumstances of this case.” The Chief Justice has 
made it clear that the rule in Leake v. Robinson has no application 
toa case where there isa gift toa class, some of whom are personally 
incapable of taking, where “the gift does not offend against the rule of 
perpetuities and where the vice is that the class includes those not 
in existance at the date of the testator’s death. In this case the tes- 
tator contemplated that Lilbai and after her death, her children 
should take, andthe question arese whether the gift to children 
included only those who were alive at the testator’ s death or ox- 
tended also to those who were alive at Lilbai’s death, In taking 
the latter view the learned Ohief Justice has followed the English 
authorities and has practically expressed his dissent: from the 
decision of Sir Barnes Peac&éck in Krishnaramani |Dasi v. Anand 
Krishna Bose. (4 Beng. L. R. 931°) . z 
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SHORT NOTES. 


Bengal Tenancy det (VILE of 1885) Sec. 158—Order in execution case 
deciding title—If appealable, when original decree, not appealable. - 
Rule obtained by the Judgment debtor. 
Reference to Full Bench—See 1 C. L. J. 720 
_ Held by the Full Bench (Maclean O. J., Ghose, Sale and Geidt JJ. 
Rampini J. dissenting)—An order passed on an application under Secs. 244 
and 811 C. P. O. to set aside a sale held in execution of a deoree for rent ina 
suit valued at less than Rs. 50, when the decree-holder is the auction purchas- 
er, is au order which decides a question relating to title to land or to some 
interest in land as between parties having conflicting claims théreto, and an 
appeal lies from such order, #'though no appeal lies from the decree in the 
suit on account of the prohibition contained in Sec. 158 of the B. T. Aot. 
1,0. L. J. 355 and Mis. App. No. 438 of 1901 (unreported) fol'owed. 
I. L. R. 28 Calo. 116 over ruled. 
Babus Somatul Ohandra Dutt and Sarat Chandra Dutt for Petitioner, 
Babu Mohendra Nath Roy for Opposite party. 





Rule discharged. 
Partition, sut for—Mokararidars suing landlords for partition—maintain- 
ability of. . 

Appeal by Defendants Nos. 2—4, 

Held (Rampini and Caspersz JJ.}—As between co-owners whose interests 
are not co-ordinate in decree, partition should not be allowed, when the 
in'erest of oe or more of the persons owning interest in the property to be 
partitioned is of a temporary and qualified character, is not a permanent and 
transferable in'erest and where there m +y be apprehension that the division 
effected may not have an enduring effect, 

Mokuraridars of a portion of an estate, whose interest is of a temporary 
and qualified character, cannot sus their landlords for partition. 

I. L. R. 24 Gale. 575 F. B. relied on. 

Babus Ram Charan Mitter, Soresht Charan Miilor and Moulvie Maham- 
mad Mustafa Khan for Appellants. 

Babua Lél Mohan Dost and Atul Ohandra Duti for Respondents, 


a Appeal Allowed, 
Jotedar and Sub-raiyat—Surrender by tenani —Bjectment of Sub-raiyat 
—Notics, necessity’ of. é 


Appeal by the Defendant, P 

Plaintiff is a jotedar under the Government, He let oùt a portion of his 
jote to one B as a raiat and S sublet a postion” of his holding to defendant, 
but not under & registered instrument, nor with the consent of the landlord. 
Subsequently S “surrendered to the plaintiff the portion of his holding which 
he had sublet to the defendant, and the plaintiff brought the present suit to 
recover khas possession. 

Held (Ghose and Holmwood JJ.)—Neither sec. 22 nor sco. 49 of the 
Bongal Tenancy Act applied to the case. The landlord was entitled to khas 
possession and no notice to quit wag necessity. 

4C. W. N. 668 applied ; I L. R. dd Gale. 932 distinguished. 

Babus Sreenath Dass and Bipin Chandra Mallik for Appellant. 

Babu Prasanna Gopal Roy for Respondent. P 
Appeal dightissed. 


ti 
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Mahomedan Law—Divorce—Kabinnama, clause in, validity of, condition 
emanating from husband. 

Appeal by the Plaintiff, husband. ° 

Buit for restitution of conjugal rights, defended on the ground of divorce. 


Heid (Ghose and Holmwood JJ.)—A condition in a kabinnama empower, 
ing the wife to pronounce talak on failure of the husband to deliver cerain 
ornamants to her on demand, is valid and lawful, even though the condition 
emanated from the husband when insisted upon by the wife. 


I. L. R. 8 Calc. 887, 16 W. R. 260,7B. L. R. 442 followed. 
Moulvie Syed Shamsul Huda for Appellant. 
Babu Monmohan Duti for Respondent, 





Appeal dismissed, 


Transfer of Property Act (IV of 1882) Secs, 58, 59, 100— Simple mortgage 
—Charge. 

Appeal by Plaintiff. 

Where a debtor binds himself personally to pay a loan aud as collateral 
security ‘mortgages’.certain property which be binds himself not to alienate 
till the loan is repaid. 

Held (Maclean O. J. and Mitra J. )—The instrument must be treated as 
creating a simple mortgage under Sec, 58, and not a mere charge under Sec. 
100, and must be attested by at least two witnesses under Sec. 59 of the 


Transfer of property Act. 

I. L. R. 86 Oale. 78, I. L. R. 26 Cale. 246, I. L. R. 27 Cale. 190 
and 1 0. W. N. 84 followed, 

Babu Shyana Prasanna Majumdar for Appellant. 


Babus Harendra Narayan Mitra and Girija Prasanna RoyChowdhury for 
Respondents. Appeal dismissed, 


—- 


Transfer of property Act (IV of 1888), 
gage bond if valid as creating a charge, 

Appeal by the Plaintiff. 

Held (Maclean C. J. and Mitra J.)—Where an instrurhewt purporting to 
create æ Iportgage is signed by the so called attesting witnesses before it is 
signed by the exoSutant, it is not validly attested within the meaning of 
Seo. 59 of the Transfer of property Act and does nos operate as a valid 
mortgage. 

I. L. R. 27 Bom. 91 distinguished. 

Held further, in such case, the instrument cann-t be given effect to asa 
charge under Sec. 100 of the Act. Pe 

10. W. N. 8land I, L. R. 36 Cale. 81 followed. 


Babus Mahendra Nath R8y ana. Krishna Prasad Sarvadhikari for 


Secs. 6& 59, 100—~Invalid mort- 


Appellant. š A 
Babu Oharu Chunder Ghose for respondent, 
y ~ "Appeal dismissed 
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1905. 
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Bengal Tenancy Act {VIII of 1885), Sec. 88—Tenancy, Subdivision of 
— Landlord's consent. d 


Appeal by the Plaintiff, » 


Held (Rampivi and Caspersz JJ. eee granted by the landlord’s 
tahsildar to the tenants separately for their proportionate shares of the rent, 
do not necessarily imply the ]andlord’s recognition of the subdivision of a 
tenancy under Seo. 88 of the Bengal Tenancy Act. 


I. L, R. 25 Galo, 581 F. B. distinguished. 

I, L. R. 81 Calc. 1026 followed. 

Babus Raghu Nandan Pershad and Jogendra Chunder Ghose fcr Appellant. 
Babu Saligram Singh for Respondents. 
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Appeal allowed ; case remanded, 





Civil Procedure Code (dct XIV of 1888) Sec, 266—‘ Debt’? meaning of— 
Compassionate allowance. 

Appeal by the Judgment-debtor. 

Appellant got an allowance grant from the Jate Maharajah of Bettia for 
some antecedent obligation, the Maharajah exeouting a document purporting 
to create a charge on certain immoveable properties valued over Rs. 100 for 
the allowance. The document however, not having been regist red, was of 
no avail. On the Maharajah’s death. the Court of Wards, while refusing to 
give the Maharani any pension, allowed her a monthly allowance of Rs. 450, 
without making the same a charge on any particular village or villages and 
acknowledged the debt in the regular account books. 

Held (Rimpini and Holmwood JJ.) the allowance was in no sense a 
compassionate one but was a debt within the meaning of Seo. 266 
O. P. O. and could be validly attached in exeoution of a decree against her. 

I. L. R. 87 Cale. 38, 14 Moo. I. A, 40 followed, 

Dr, Rash Behary Ghose and Babu Dwarka Nath Mitter for appellant. 

Moulvies Muhammad Yusuffand MuhammadMustafaKhan forRespondent, 


Appeal dismissed. 
Suit for specific Performance— Contract for sale by mother and guardian 
of infant son. .. 

Appeal by 4he*Defendant. . 

The defendant, as the mother and guardian of her minor son, contracted 
to sell a piece of land to the plaintiff, agreeing to take oft a certificate of 
guardianship and pesmission from the Djstrict Judge within five months. 
The agreement furthar provided for the refundof the earnest money in case 
of the defendant’s fallure to obtain permission of sale from the District Judge. 
The infant son, however, died within the five months and the defendant 
succeeded to the property us mother. On her failure to sell the property, the’ 
plaintif sued her for specific performance of the contract for sale. 

Held (Maclean C. J. and Mitra J.) Neither Sec. 18 of the Specific Relief 
Act nor Seo. 43 of the Transfer of Property Att applies to the‘ cass and there can 
be nospecific performance of the contract forsaleand the suit should be dismissed 

Dr. Rash Behary Ghose and Babu Jagut Chandra Banerjee for Appellant. 

Mr.S. P. Sinha and Babu Sarat Qhandra Ghose for Respondent. e 


Appeal allowed. 
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BENGAL TENANCY ACT, SEC. 188. 


(Continued). 


The next case to be considered is the case of Sadagar Sircar v. 
Krishna Chandra Nath, (I. L. R. 26 Oalo. 987;8 ©. W. N. 742.) 
An ijaradar under one of several joint landlords collecting his share 
of therentsseparately fromthe raiyate had obtaintd a deoresagainst 
one of the raiyats for his share of the rent and in execution of the 
decree the occupancy holdingof theraiyat was sold and was purchased 
by therespondent who wassubsequently dispossessed from the hold- 
ing by theappellants claiming under a settlement from the landlords. 
The respondents thereupon sued the appellants for recovery of 
possession of the holding. It was fouad that theocupancy holding 
was not transferable by local customor usageso that the salecould 
pass no title to the respondent unless the provisions of Chap. XIV 
of the Bengal Tenancy Act were applicable toit. The Court (Macpher- 
son and Stevens JJ.) held that Chap. XIV of the Act related only 
tosalesof thekindauthorized by Sec. 65of tke Actand thatthe Act 
contained no special provision for the sale of a tenure or holding 
in execution of a decree obtained by one of several joint landlords 
for money flue tohim in respect ofhisshareof the ren#éfsuch tenure 
or holding. In fhe course of their judgment the learned Judges are 
reported to have observedas follows: “Section 188 enacts however, 
that when there are several joint landlords they must all joinin 
doing any thing which under the Act a landlord is* authorized or 
required to do. Reading this section, as we considerit must be read, 
in connection with section 65 and Chapter XIV, it follows thatthe 
sale authorized by section 65 is a sale of the fenure or holding at 
the instance of all the joing landlords in execution of a decree 
obtained by them for the rent ofit, shd thatthe proceedings required 
to be taken under Chapter XIV must similarly be proceedings taken 
by ajl of them. The Act does not, we think, contemplate or provide 


for the sale ofa tenure or holding as the instance of only one of 
54.6 
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several joint landlords'who has obtained a decree for the share of 
the rent due to him.” The line of argument in the passage just 
quoted by which the operation of section 188 is sought to be 
attracted to the case under consideration is apparently this: 
the provisions of Chap. XIV of the Bengal Teancy Act apply only 
to sales authorized by Sec. 65 of the Act: such a salethen being a 
thing authorized by the Act cannot be brought about at the in- 
stance of some only of severaljoint landlords, as section 188 
requires that they must all act together. With great deference, it 
is submitted that what section 65 of the Act may be said to 
authorize is not a thing to be doneby the landlord; the portion of 
section 65 so far as it is relevant to the present topic is as follows: 
“ his tenure or holding shall be liable to sale in execution of a 
decree for the rent thereof and the rent shall bea first charge 
thereon.” The sale of a tenure or holding in execution of a decree 
for rent cannot be considered to be a thing to bedone by the 
landlord. Such sales take place under Chapter XIX of the Code 
of Civil Procedure, that Code forming the general groundwork of 
the law relating to sales under the Bengal Tenancy Act subject 
only to such modifications as are expressly laid down in Chapter 
XIV of the Act, (Janardan Ganguli v. Kali Kristo Thakur I.L:R. 
93 Calc. 893), and as has been held by the Judicial Committee of 
the Privy Councilthe whole responsibility of conducting sales 
under the Code of Civil Procedureis on the Court. (Mahomed Meera 
Ravuther v. Savvast Vijaya Raghwnadha Gopalar, 27 I.A., 17: 
I. L. R. 28 Mad. 227). The saleis a thing for the Court and not 
for the landlord or decree-holder to do. Moreover, regard being 
had to the language of the section, it would be difficult to say that 
section 65 of the Ao? authorizes or requires the landlord to do 
anything. As regards the observation, that “the proceedings 
required to be taken under Chapter xIV must similarly be pro- 
ceedings takeh by all ofthem,” it is submitted that it has been 
endeavoured to be shownin the preceding lines that Chaptor 
XIV does notrequire the landlord to qoatything, all that it requires 
is that a person who has obtained a decree for rent should, if he 
applies under’ Sec. 235 C.P.C. for execution of the decree by the 
sale of the tenure or holding, produce a certain statement. 


The learned Judwes then proceeded to observe that their view 
of the law was consistent with the gqneral scope and policy of the 
Tenancy Act ‘which is to make all the joint landlords act together, 
and not to allow any one of them tS act as if he was the sole landlord” 
and that the Full Bench case of Bent Madhab Roy v. Jaod Alt 
Sircar (L.L.R. 17 Cale. 890) had an important bearing on the case 
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and they held that the sale at which the respondent purchased 
was not asale under theAct. The scope ayd policy of the Act was 
presumably gathered from the provisions of Sec. 188 itself. 


There is one observation in the judgment of the Court in this 
case which however seemsto show that there is another principle 
on which the decision in thecase may be based and that this principle 
has nothing to do with section 188 ofthe Act. Thelearned judges say, 
“We say nothing, it not being necessary, as to the possible effect 
of a decree obtained by one of several joint landlords in the 
presence of all ofthem forthe entire rent of a holding or tenure.” It 
will be observed that the requirements ofsection188 which enacts 
that all joint landlords must act together cannot be satisfied by 
dragging the unwilling landlords into Court merely as defendants 
or opposite party. The section admits no exception and provides 
for no exceptional circumstances, and an action taken bysomeonly 
of several joint landlords sins against thatsection equally whether 
the other joint landlordsare or are not brought before the Court as 
opposite party. The question indicated inthe passagequoted above 
was actually decided by Macpherson and Hill JJ.in the case of 
Chandra Sekhar Patra v. Rani Manjhee (8 O.W. N. 386) whereit 
was held that a decree for the rent of the entire tenure obtained at 
theinstance of several joint landlords, theremaining co-sharers being 
before the Court as defendants had the same effect as if the decree | 
had been obtained by all of them and that proceedings taken by the 
decree holdersfor theexecution ofthe decree by theattachmentand 
sale of the tenure were proceedings to which theprovisions of Sec, 
170 of the Act applied and that as all the jojnt landlords werenot 
obliged to join in the suit in order to obtain the decree, they were 
none the more obliged*to, join in the application for execution. 
Section 188, was held to have no application to the case. The 
observation quoted above from Sadagar Sircar’s case read in the 
light of fater degisions showsthat whether in any particular case a 
decree for rent is a decree capable of execution? according to the 
provisionsof Ohapter XIV ofthe Bengal Tenancy Actand whether 
proceedings in execution of adecreeforrentareorarenot proceedings 
under that Chapter would depend not upon whether all the joint 
landlords have acted together or not but upon Whether thedecresis 
for the rent of the entire tenure or holding oronly forashareofthat 
rent, In this view non-compliance with the provisions of section 
188 would not take away a suit er proceeding fromthe purviewof 
the Bengal Tenancy Act. The caseof Shaik Jaripv. Ram Kumar De 
(3 O.°W. N.747) seems to have been decided on this view of the law. 


1905, 

June 9, 
Maharaja Radha 
Kissore Manikya 

Bahaiur 


v. 
Gobinda Chandra 
Chakrvarti. 


B. A. No. 631 of 
1904. 
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This view of the law seems to have been accepted both by 
Geidt J. and Brett J. in „the case of Raja Promoda Nath Roy v. 
Romoni Kant Roy, (9 C. W.N. 84). The case was in the first 
instance heard by Ghose and Geidt JJ. and before their Lordships 
the question was discussed, namely, “ whether a suit brought by 
one of the co-sharers for recovery of the entire rent, the other co- 
sharers being made party defendants, isa suit under the Bengal 
Tenancy Act’’, that is, whether in execution of the decree made in 
such a suit the tenure or holding could be sold. Ghose J. held that 
it was not necessary to express any opinion upon the question 
although it may be gatheredfrom hisjudgmentthat he was inclined 
to answer the question in the negative. Geidt J. was clearly of 
opinion that in execution of a decree in such a suit the tenure or 
holding could be sold. The learned judges having differed on the 
main question raised in the appeal, the case was referred to Brett 
J. before whom it was not disputed that in such a suit the provi- 
sions of section 65 ofthe Bengal Tenancy Act would. apply, that 
the rent would be treated as a first charge on the tenure and 
therefore that the tenure itself could be sold in execution of the 
decree,and this view seems to have been accepted by the learned 
judge. 

The case of Sitanath Chatterjee v. Atmaram Kar (40. W. N. 
571) merely decided that on the authorities a decree for the rent 
ofa holding obtained by a fractional co-sharer of the estate or 
tenure witthin which the holding is situated must betreated as an 
ordinary money decreeand that it could not be executed by the 
sale of the holding which was not transferable by custom or usage. 


° (To be continued.) 
SARAT CHANDRA BANERJEE, 
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SHORT NOTES. : e 


Sovereign Prince, Suit againsi—Previoys Consent of the Governor General 
or Local Government necessary—Code of Civil Procedure (Act XIV of 1882) 
Sec. 483. ° È 


Appeal by the Defendant No. 1. 


Held, (Harington gnd Mitra JJ.)—the Maharaja of Hill Tipperah is a 
Sovereign Princa and an action against him for declaration that the land 
in dispute is the lakheraj land of the plaintjff nnd not the mal land of the 
defendant is not maintainable, the gonsent of ths Governor General in Coun- 
oil or of the Locale Government not having been previously obtained under 
Seo. 488 of the Code of Civil Prosedure. 


The Status of a Sovereign Prince is absolute, he cannot divest himself $f his’ 
status and as such the Courts have no jurisdiction over him nxoept as 
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provided by Seo. 488 0. P. C.; tha only way in’ which a Sovereign Prince 
can waive his right is by appearing and submitting tothe juriadiotion of a 
Court, ® 
(1894) 1. Q. B. 149 referred to. 
Babus Dwarkanath Chakravarti and Gobinda Ohandra Das for Appellant 
Babu Gobinda Chandra Dey Roy for Respondent. 
Appeal allowed. 





Landlord and Tenant—Separate Tenancy--Co-sharer landlord—Declara- 
tory decree—Appeal—Jurisdiction. 


Appeal by the Plaintiff. 


Held (Rampini and Caspersz JJ.—A kabuliyat by which a teraut agrees 
to pay reat at a specified rate to a go-sharer landlord for his undivided half 
share of the lands held by the tenant under she whole body of landlords 
and further to pay additional rent at a fixed rate for additioual rrea found 
on Measurement to be held by him under such co-sharer, creates a separate 
tenancy and is not merely an agreement to pay tho share of rent separately. 


I. L, R. 19Calo, 610 and7 C. W, N. 670 followed. 
I. L. R. 85 Oale. 917 distinguished, 


Where a declaratory deoree has been given by the Oourt of first 
instance, it is notopen to the lower Appellate Court or the Hight Oourt in 
second appeal, to question the correctness of the decree on the ground that 
from the plaint itself, apart from the written statement, no hostility of the 
defendants to the plaintiff’s claim was shown. 


I. L. R.7 Calo, 848 followed. 
Babus Jogesh Chandra Roy and Narendra Kumar Basu for Appellant. 
Mr. Sinha and Babu Joy Gopal Ghosha for Respondents. 

Appeal allowed: case remanded. 


es 
Encroachment by tenant of adjoining land of landlord, effect of—Ejeot- 
ment suii—himtiation. Ls ` 
Appeal by the Defendant No. 1. 


Held (Stephen and Mookerjee JJ.)--An encroachmept, made by a tenant 
upon the adjo:ning land of his lan@lord, is made prima facie in his character 
as tenent. The landlord, however, is not bound to recognise bim as tenant and 
may sue to eject him as trespasser. 


I. L. R. 26 Calo, 302 followed. 

Such a suit for ejectmens, must be brought undd# Art. 142 of the Limita- 
tion Aot, within 12 years from the date of encroachment. If it is not so done 
the title of the landlord to recov@ khas possession would bs barred, although 
his title to reseive additional rent wquid not be barred. . 


Effeot of adverse poszession of a limited interest in immovevble property 
explained, 


I. L. R. 7 Bom, 96 and I. L. R. 85 Mad. 507 followed. 


1905 
June 6. 





Sailendra Nath 
Mitter 
v, 

Karali Charan 
Singh and others 
8. A. No. 1811 of 

5 1903. 


1905 
June &, 


Ishan Ohandra 
Mitter 
v. 
Raja Ram Runjan 
Ohakravarty 
and others, 


S, A. No. 2612 of 
1902 


1905. 
June 2. 


Chaturbhuj 
Marwari and others 


v. 
Sahebjan and 
another, 


Mis. App. No. 452 
of 1908 


1905. 
June 2. 


Sawdagore Sahu 


v. 
Jaggernath Prosad. 


Mis. App. No. 586 
of 1904. 


_ 1905. 
May 30. 


Darbari Panjisra 
v 


eni Rai and others. 


8. A. No. 2616 of 
1902, 
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I. L. R. 81 Cale, 897 distfhguished. ' 

Babus Nilnadhab Bose and Nalini Ranjan Chatterjee for Appellant. 

Babus Digambar Chatterjee, Joy Gopal Ghosha and Rajendra Ohunder 
Chakravarti for Respondent. 


Decree varied. 


Foreign Court—Civil Court of Serai Killa—Decree if transmissible for 
execution—Code of Oivil Procedure (XIV of 1882) Secs. 289, 229A, 229 B. 

Appeal by the Decreeholder. 

Held (Stephen and Mookerjee JJ.)—that the Civil Court of Berai killa 
isnota Court established or continued by the authority of the Governor 
General in Council in the territories ofa For ign Prince or State under Secs, 
927 and 229 A. C. P, C., nor has a notice under Sec. 229 B been published 
making its decrees capable of execution’ in British india; consequently a 
decree made by the Serai killa Court cannot be transmitted to any’Court in 
British India for execution. 

Babu Digambar Ohatterjee for Appellant. 


Mr. B. C. Seal and Babu Khetra Mohan Sen for Respondent. 
Appeal dismissed. 


Mukhtear, authority of—Presenting application—Certifying payment to 
decree-holder out of Court—Application, effect of —Liqmtation. 

Appea! by the Judgment debtor. i i 

Held (Stephen and Mookerjee JJ.) —A mukhtear is not authorised under 
Ch. XI Rule 84 para. 16 of the General Rules and Circular Orders of the High 
Court to present an application certifying payment to the decree-holder 
out of Court. If such an application, however, hasbeen presented by the 
Mukhtear and acted upon by tbe Court, itmay be rolied upon as a valid 
application to save limitatien under Art, 179 of the Limitation Act. 

I. L. R. 4 Gale. 605 followed, 

Seo _7 of the Limitation Act applies to an application for execution of a 
decree presontedgn behalf of an infant by his certificated guardign. 

I. L. R.1 Cale. 226 and I. DL. R. 20 Calc. 714 followed. 

_ Babu Makhun Lal for Appellant. 
Babu Asutosh Mookerjes for Respondent? 


è Appeal dismissed. 


Sonthal Perganas—Mulraiyat, rights of—Entire—Transferable, attachable 
—Por tion, not so, 


Appeal by the Plaintiff. . ; 

Held (Stephen dhd Mookerjea JJ.}—the rights of a mul raiyat in Sonthal 
Perganas srein their entirety transferable. saleab'e and attachable. The 
purchaser of a portion of such rights, however, acquires no title. *The’ 
incidents of a mul raiyati tenure and a mustagiri tenure examined, 


-Vou. L] . ` SHORT NOTES. 97n 


Babu Surendra Nath Ghoshal for Appellant.” 
Babu Sarat Chandra Basak for Respondent. 


Decree modified. 
Hindu daughter—Converston to Mahomedanism—Marriage with a Maho- 1905. 
medan—Act XXI of 1850—Unchaste daughter. May 30, 
Held (Rampini and Caspersz JJ.)—A married daughier of a Hindu who Sundari 


has abjured her religion, became a Mahomedan and during the lifetime of her Pitambari 
Hindu husband, contracted anika marriage with a Musalman and had children AIR 

by him, is notentitled to inherit the property of her Hindu father. Act XXI S. A, No, 2785 of 
of 1850 is ofno help to her because she must be treated asan unchaste 1903, 
daughter and consequently not entitled to inherit. 


I.L _ R. 93 Cale. 347, I, D. R. 27 Calo, 801 and I. L. R, 11 AU. 100. 
referred to. 


Babu Mohendra Nath Roy for Appellant. 
Mr. B. O. Seal for Respondent. 


Appeal allowed. 


Contract by correspondence, concluded where offer is accepted—Forum— 


[$ 
Suit for damages for breach of contract. May” an 
Appeal by the Plaintifis. Sitaram Marwari 
Held {Stephen and Mookerjec JJ.)—Where @ contract is entered into and 5 thers 
between two persons rosiding in differont places by means of correspondence Thompson. 


or otherwise, the contract is concluded, where the offer is accepted ; and the — 
Court of such place has jurisdiction to take cognizance of a-suit for damages S. A. No. 1688 of 
for breach of the contrsot under Seo, 17 O. P. O. 1903 


Babu Digambar Chatterjee for Appellants. 
Babu Jyoti Prasad Sarbadhikary for Respondéots. 


eo. Appeal allowed ; case remanded. 
. —- Ka 
Civil Procedure Code (Act XIV of 1882) Secs. 244, 2574—dgreement to 1905. 
pay higher interest than that givemby decree—Separais shit, maintainability of. May 29. 
Appeal by the Plaintiff. . Gopal Sahu and 


Held (Rampini and Caspersz JJ.)—An agreement entered into by the others 


. = ss : a v. 
plaintiffs, decree-holders giving time to the judgment-debtors in consideration Brij Kishore Prosad 
of their paying a higher rate of interest is void unde Seo. 257A, O. P. C. as and others, 
not having received the sanction ofthe Court and cannot be «enforced by 
suit, ° 





S.A.No, 2759 of 
1902, 


6 0. W. N. 27, I.L. R 36 Mad. 19,1. L. R. 25 All, 817 distinguished. —= 
Babus Saligram Singh and Monmohun Dutt tor Appellants. 


Babu Raghunandan Pershad for Respondents. 


Appeal dismissed. 
13 


1905, 
‘May 25. 
Maharajah 

Manindra 
Chandra Nandi 


v. 
Pran Kristo Barkar 
and others, 





8. A. No. 2216 of 
1908, 


1905, 
May 24. 


Adhin Chandra Dutt 
. v. 
Bama Charan Das, 


8. No. 778 of 
1904 


—ee 


1905. 
May 22. 


Harek Chand Babu 
and others 


v. 
Maharaj Dhiraj 
Bejoy Chand Maha- 
tab and others. 


8. A. No, 2514 of 
„1802. 
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Abatement of rent—Revival of old rent—Cess Act (IX of 1880, B.O.),Sec. 20. 
Appeal by the Plaintiff. 


. 

Held (Mookerjee J.)—When an abatement of rent has been granted by a 
landlord to a tenant on condition that it is to continue fora limited term or 
during the contlnuance of certain circumstances, the original rent is revived 
as soon as the term expires or the circumstances cease to exist; and tis not 
necessary for the Jandlord to ask for enhancement of rent. 


Sec. 20 of the Cess Aot (IX of 1880 B.C.) which provides that no rent can 
be recovered in excess of what is shown in the ‘ return,' has no application. 
when during the continuance of s temporary abatement of rent, the landlord 
submits a return shewing the original as well as the reduced rent, 


Babus Ram Charan Miira, Promotho Nath Sen and Heméndra Nath Sen 
for Appellant. 


Babu Mohini Mohun Chakravarti for Rospondent. 
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Appeal allowed ; case remanded, 


Swit to set aside decree on the ground of fraud—Jurisdiction, what Court 
possesses. 

Appeal by the Defendant. 

Held (Mookorjeo J.)—A decree may be set aside on the ground of fraud by 
a Court other than the Court which passed it; whether such other Conrt has 
jurisdiction depends upon Sec. 17 C. P. C. e.g., where an exparte decree was 
obtained in tho Rangoon Court against a defendant, ro-iding at Chittagong, 
by the fraudulent suppression of summons within the jurisdiction of the 
Chittagong Court, such Court is competent to entertain the suit for setting 
aside the desree, 

I.L.R. 80 Cale. 369 followed. 

Babus Dwarka Nath Chakravartt and Surendra Nath Roy for Appellant. 


Moulvi Syed Shamsul tuda tor Respondent. 


. Appeal dismissed. 
~ e 


Patnidar, dispossession of—Adverse to Zemindar from purchase unfler Patni 
Regulation—Zemindgr, widow, adopted son, minority of —LAmitation. 
® 





Appeal by the Defendants. 


Held (Harington and Mookerjee JJ.)—When during the continuance of a 
patni, the patnidar has been dispossessed of some lands, the possession of the 
trespaser becomes adverse to the Zemivdar when tho latter purchases the 
property ata sale under the Patni Regulation ; and the Zemindar is conse- 
quently entitled to sue in ejectment from the date of his purchase. 


When at the date of the purchase, the Zemindary was in the hands of a 
minor Hindu lad, widow of the last fifll owner, and sho, during her minority, 
took ason in adoption, a suit by the adopted son, during his minority to 
recover the property is not barred by limitation, even though more than 
12 years may have elapsed from the date of the gale. 


Vou. L] 


Mr. Dunne and Babu Surendra Nath Ghosal, for Appellants. 


Mr, Hill, Dr. Rashbehary Ghose and Babus Amarendra Nath Chatterjee, 
Basant Coomar Bose and Sorosht Oharan Mitte» for Respondent. i 


Appeal dismissed. 
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Certiñcate Sale, suit to set aside—Fraud—maintainable, not barred by 
Sec, 844 O. P. C. 

Appeal by the Defendant No. 2, 

Held (Harington and Mookerjee' JJ.)—Seo, 19 Ol. (2) of Act 1 of 1895 
(B. 0.) as amended by Aot Iof 1897 (B. O.) makes all the provisions of 
Ohapter XIX of the Code of Civil Procedure, except Sec, 810A, and uf Ch. 
XX. of the same Code, applicable to the enforcement and execution of a osr- 
tificate only in ‘‘so far as they are applicable.’ Test for determining whether 
a particular section is applicable and if so, how far, examined and determined. 
Seo. 244, 0. P. O., is not one of the sections applicable; consequently, a suit 
-to set aside a certificate sale on the ground of fraud is maintainable in a 
Civil Court and is not barred by Seo. 244 C. P. ©. 


S. A. 2086 of 1908 1 C. L, J. 105 n, distinguished. 
1 0. L. J. $60 distinguished and doubted. 
Babu Promotho Nath Sen for Appellant. 
Babu Joy Gopal Ghosha for Respondent. 
Appeal dismissed, 


Compromise decres—Execution. 
Appeal by the Decreeholder. 


Held (Maclean C. J. and Mitra J.)}—A party toa compromise decree is 
entitled to have it executed. if it is susceptible of execution. The exeouting 
Court is not entitled to go behind the decree and determine whether there 
was any mistake in it, r : 


BabusJogesh Ohundra Roy, Hara Kumar Mitra and Nagendra Nath 
Mitter (IT) for Appellant? 


Babu Gojap Chandra Sarkar for Reapondent. . 
Appeal allowed. 





Act I of 1879 (B.C.)— Act V of 1908 (B. Oey of morigage— 
Decree for sale. 


Appeal by Defendants 2 and 8. 


Held (Harington and Mookerjee JJ.}—Although Sĉ8o. 10 (B) ol. 5 of Act I of 
1879 (B. O.) as amended by Act V of-1903 saves the validity of the transfer of 
a raiyat’s right in bis holding Wade tona-fide before the ist January, 1908, 
and consequently does not affect the legality of an unregistered mortgage 
executed in 1897, yet Sec. 10 (A) preven's the Court from making the usual 
morgage decree on the basis of such unregistered mortgage after Act V of 
1908, came into force. 

bac 


1905. 
May 22. 


Raghubans Sahai 


v 
Bibi Ful Kumari 
avd another, 


S. A. No. 443 of, 
1908, 


1905, 
May 19. 


Prasanna Voomar 
Banyal 


v. 
Ram Gopal Majum- 
dar and others. 


Mis, App, No No. 488 


1905, 
May 19, 


Frem Roy and 
another 


v, 
Ramo Roy and 
another, 





Mis. App. No. 235 
of 1904 


ermine 


1906 
May 17. 


Mahomed Aga and 
another 


v. 
Jadu Nandan Jha 
and others. 


R, A. 228 of 1902, 


1905 
May 17, 


Kripa Sindhu 
Mookerjee 
v. 
Tinkari Ghosh. 
: —- 
5. A. No. 1652 of 
1904. 


1905 
May 16. 


Mahomed Kaam 


v. 
Nafar Ohandra Pal 
Chowdhury. 


R. A. No. 290 of 
1908. 
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Babu Shib Chandra Palit for Appellant. 
Babus Umakali Mukerjee and Bishen Persad for respondent. 
S Appsal allowed. 
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Revenue sale Law (Act XI of 1859) Sec. 18— Order of exemption, absolute 
and unconditional—Civil Court, power of, to question. 

Held (Harington and Mookerjee JJ.)—An order of oxemption made by a 
Collector under Sec. 18 of Act XI of 1859 to be operative, must be absolute 
and unconditional. It is not open to the Civil Court to question the grounds 
upon which such conditional order was made, and to give effect to it, as if it 
had been unconditional, because in the opinion of the Oivil Court, the order 
ought to have been one for absolute exemption. 


I. L. R. 17 Cal. 809 P. C. applied. 


Dr. Rash Behary Ghose, Moulvis Mahomed Yusuf and Mahomed Habi- 
bullah for Appelants. 


Mr. Hill, Babus Nil Madhab Bose and Raghu Nath Singh for Respondents. 
Appeal allowed. 


Transfer of Property Act (IV of 1882) Sec. 90—Decres for sale—Personal 
decree—Supplemental decree, unnecessary. 


Appeal by the decree-holder. 


Held (Harington and Mookerjes JJ.)— Where a decree in a mortgage suit 
directs the sale of the mortgaged properties and in the event of non-satis{ac- 
tion of the decretal amount by such sale, authorises the deoree-holder to 
proceed against other properties of the judgment-debtor, it is neither neces- 
sary nor competent for the decree holder to apply for a supplemental decree 
under Sec. 90 of the Transfer of property Act. 


7 0. W, N. 744 followed. 
e 
Babu Surendra Nath-Ghosal for Appellant. 


Babu Shyama Prosanna Majumdar for Respendent. 
ba. Appeal dismissed. 


Bengal Tenancy Act (VIII of 1885), Seas. 160, 167—Protected intorest— 
Avoidance of Encumbrance. 
e 


Appeal by the defendant. 


Held (Maclean O. J. and Mitra J.)—An under tenure under a patni does 
not become a protected igterest within the meanieg of Bec. 160 of the Bengal 
Tenancy Act, even though, the Zamindar may have knowledge of the orea- 
tion of the under tenure and may have received the patni rent through him. 


Held further—VYhere an application poder Sec. 167, B. T. Act is made to 
the Collector, sealed with the Collector’s seal and the notice issued is also 
sealed with the Collector’s seal, the proceedings are regular and, legal gven 
though the application might have been received not by the Collector per- 


Vol. L] SHORT NOTES. 101" 


sonally but by a Deputy Collector and the notid was signed by a Deputy 
Collector ‘for the Collector.’ 


I. L. R. 89 Qals. 880 followed. ` 
Babus Nilmadhab Boss and Jadu Nath Kanjilal ior Appellant, 
Babus Mahendra Nath Boy and Amarendra Nath Bose for Respondent, 


Appeal dismissed. 


Dakcess, notan adwab. 
Appeal by the plaintiff. 
Heid (Harington and Mookerjee JJ.)}—Dak cess is not an adwab and is 


legally recoverable as part of the consideration for the tenancy, if there is a 
contract for payment of such cess. 


I. L. R. 21 Calc. 132 followed. 
Babus Basant Qoomar Bose and Soroshi Oharan Mitler for Appellant. 
Babu Rajendra Ohandra Ohakravarts for Respondent. 


Appeal allowed. 


Bengal Tenancy Act (VIII of 1885) Sch. If, Art. G—Decree for rent— 
Execution. 


Appeal by the Judgment-debtor. 


Held (Rampini and Casperss JJ.)—An application for execution of a decree 
for rent made more than three years after the date of that decree is barred, 
even though the decree-holder has taken some step in uid of execution in the 
interval, 


Babu Hira Lal Sanyal for Appellants, 


Babu Amarendra Nath Ohatterjs and Moulvie Mahomed Ishag for Respond- 
ents. 


Appeal allowed. 
e . o e 
Act X of 1895—Baparte, rent decree, suit to set aside, on the ground of 
fraud, maintainable. e . 


Appeal by the Plaintiff. . 


Held (Harington and Mookerjee JJ.)—A suit lies to set aside, on the 
ground of fraud, an exparte decree for rent obtained under Act X of 1859, the 
judgment debtor is not restricted to the remedy @rovided in Sec. 58 of 
that Act. : ` 


I. L. R. 28 0al. 47 and I’ L. R. 89 Oale. 396 followed. 
Babu Joy Gopal Ghosha for App@ilant. ° 
Babu Joges Ohandra Roy for Respondent. 
Appeal allooed, 


1905. 
MayI6, 


Maharaja Bijoy 
Ohand Mahtab 


DA 
Brohmadas Dutt 
and another. 


8. A. No 1907 of 
1904. 


` 1905, 
Mag 15. 


Saheb Roy and 
another 


v, 
Gangadhar Prasad 
Narayan Singh. 


Mis. App. No, 360 
oF A904, 


1905 
May 1b, 


Gopini Baisnabi 
v. 
Gopal Krishna Jans 
8. A. No. 884 of 
1904. 


1905. 

May 16. 
Chaitan Singh 
Thikur and another 
v. 

Sadari Momin and 
another. 


S. A. No. 2285 of 
1903. 


1905. 
May 18. 


Haridas Goswami 
and others 


v. 
Nistarini Gupta and 
others. 


B. A. No, 2055 of 
1903 


at 


1906. 
May 11. 


Prem’ Chand 
Chowdhury and 
others. 
+O 
Saraj Ranjan 
_ Ohowdhury and 
others. 


8. A. No. 818 of 
1908. 
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Makarari grant by life” -lenant—Receipt of rent by successor, affect of 

Appeal by Defendenta. 

Held (Harington and Mookerjee JJ.)—Where A, æ jaigirdar who has a 
life-interest in a property grants a mokarari to X, and his successor B after 
having received rent from X dispossesses X, on the assumption that the 
mokarari was in excess of the power of A, and is consequently not binding 
upon his successor B, X is entitled to be restored to possession as against B, 
on the ground that payment and acceptance of rent has oreated the relation- 
ship of landlord and tenant which mnst be legally determined before X can 
be ejected, 


4 App, Cas. 884 followed. 


X cannot, however, obtain æ declaration that he has acquired a good 
title as mokararidar by adverse possession for12 years from the date of the 
grant. 


I. L. R. 12 Cal. 484 P. O. followed. f 
Babu Lal Mohan Doss and Ohandra Kanta Sen for Appellants. 
Babu Nalini Ranjan Chatterjes for Respondent. RE 
Decree varied. 


Choukidars Chakran lands, sold for non-payment of Govt. assessment after 


‘resumption andtransfer to Zemindar— Surplus sale proceeds, apportionment of. 


Appeal by the Plaintiff. 


Held (Stephen and Mookerjee JJ.)—When Ohaukidari Ohakran lands,after 
_resumption and transfer to the Zemiodars have been sold for nonpayment of 
the Government assessment, the Zemindar as also the Patnidar is entitled to 
share in the surplus sale proceeds, provided the Chakran lands are included 
within the patni grant. The dete:mination of this question does not depend 
upon the decision of the question of the right of the putnidar to hold the 
Chakran land upon payment of additional rent. 


Babu Nalini Ranjan Ohetterjee for Appellant. 
Babu Umakali Mukerjee and Joy Gopal Ghosha "for Babu Srish Chandra 


‘Chowdhury for Respondent. $ 


Appeal dignissed. 
. z A 





e 
Putni sale under Reg. VIII of 1819, suit to set aside—Onus, not upon 
Plaintiff—Zemindar to establish non-compliance with law. 
Appeal by the Plaintiff. 
e 
Held (Stephen and Mookerjee JJ.)—In a suit to set asides patni sale hold 
under Seo, 14 of Reg. VII of 1819, the onus ig not upon the plaintiff to prove 


that the notices'were not served, bat itis the duty of the’ Zemindar t» es- 
tablish, that the prtvisions of the law h&ve bean complied with. 


I. L. R. 19 Calc. 699 followed, ‘ F n 
I. L. R. 27 Oale. 308 distinguished. 
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- Babu Debendra Nath Ghose for appellants. 
Babus Umakali Mookerjee and Joygopal Ghosha for Respondents. 
Appeal allowed ; case remanded. 





Ghatwali Chakran lands—Resumption—Right of oceupancy.—Fivity of 
vent. 

Appeal by the Defendant. 

Held (Stephen and Mookerjee JJ.)—When Ghatwali Ohakran lands have 
been resumed by the Government and transferred to the Zemindars, if a lessee 
from the Zemindar seeks for enhancement of rent of arsiyat under Sec. 80 
of the Bengal Tenanoy Act, his claim may be successfully resisted by the 
application of Sec. 50 clauses (1) and (2) of that Act. Seo. 181 which saves 
the incidents of a Ghatwali tenure does not, in such a case, exclude the 
operation of Seo. 50. If, therefore, it is proved, that the tenant held at a 
uniform rent for 20 years before the suit, the presumption arises that he has 
held at that rate from the time o' the perinanent settlement, even though 
the tenant held under the Ghatwal for a portion of the 20 years. 

Babu Digambar Chatterjee for appellant. 

Babu Nalini Ranjan Ohatterjes for Respondent. 

Appeal allowed. 





Act lof 1879 (B. 0.)—Intervention, effect of —Suit for title to land not 
barred, 


Appeal by the Defendants. 


Held (Stephen and Mookerjee JJ,.)—When under Sec, 87 of the Ohota- 
nagpur Landlord and Tenant Procedure Act {I of 1879. B.O.), a third party 
intervenes in a suit for reus and @ question of the actual receipt and enjoyment 
of the rent is decided adversely against the intervaner, an omission by him 
to bring a suit in the civil coart as contemplated by the proviso merely bars 
his right to s declaration that he has title to the rent then in dispute. Such 
omission does not bar a sait to establish his title te the land. 

Babu Golap Chandra Sarkar Sastri for appellant, 

Babu Ram Charan Milra dor Respondent. 

b « fppeal dismissed . 
° e oC, 

Land Acquisition Act (I of 1894) Secs. 32, 64—Awarg—Appeal—Hzecution 
—Civil Procedure Oods (Act XIV of 1882) Secs. 854, 260. 

Appeal by the Opposite party, S 

Held (Henderson and Geidt JJ.) — Where money deposited by the Collector 
has been paid out to a party by mistake, an orderof the Court asking him to 
refund the money so paid out is not an “ award or part of an award’ under 
Beo. 82 Land Acquisition Act aad therefore no appeal lies against such order, 
under Sec, 54 of the Act. ° 


Held further—The Distriot Judge jas-jurisdiction under Seo, 254 O, P. O. 
to enforce his order of refund, even though Sec. 260 may not be applicable. 

Me, O'Kinealy and Babus Umakali Mukerjee and Sorasht Okaran Mitra 
‘for Appellant, 


1905. 
May 10. 


Gouri Kanto 
Mukhopadhya 
v. 

Ram Gopal 
Mukhopadhya, 
Mis. App. 191 of 
1804. 


1904 
May 8. 
Doman Mshto and 
another 


v. 
Takur Devendra 
Nath Bahi Deo, 


B. A. No. 2297 of 
1902 


1905. 
May 2. 


Nobin Kali Debi 
v, 
Banalata Debi. 


Mis. App. No. 215 
of 1904 and Civil 
Ruies Nos. 2097 and 
8980 of 1904. 





1905. 
April 19. 
Bidyamoyi Debi 
Ghowdhurani 


v. 
MaharajaSurjakant 
Acharja and others 


8. A. No. 547 of 
1902, 


1905. 
April 18. 


Bajoy Singh 
Dhuduria 


v. 
Nirode baran Roy 
and others, 


R. A. No. 366 of 
1902 


1905 
April 7. 


Raja Gour Chandra 
GapapatiNarain Deb 


v. 
Dasarathi Mahanti. 





Oivil Rule 
No, 8578 of 1904, 
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Babus Ram Charan Mitta, Hara Prasad Ohatterji, Mahendra Kumar Mitra 
Dwarka Nath Mitter, Narendra Kumar Basu and Chandra Sekar Banerjee 
for Respondent. . 
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Appeal dismissed ; Rules discharged. 


Appeal, Transfer of—Oivil Procedure Oode (Act XIV of 1888) S. 85— 
Bengal, Civil Courts Act, Secs. 10, 11, 22— District Judge--Jurtadiction, 

Appeal by the Plaintiff. 

Held (Ghoso and H Imwood JJ.)—A District Judge is not competent to 
transfer an appeal, which ho has heard, to the Additional Judge for decision. 


Neither Sec. 25 O. P. O. nor Secs, 10, ll and 22 of the Ben-al Oivil Courts 
Act give him jurisdiction to do so. 


My. Hill and Dr. Bash Behary Ghose and Babus Jogesh Chandra Roy and 
Satish Chunder Ghose for Appellant, 
Mr, O’Kinaley and Babus Dwarkanath Chuckerbutty, Joy Gopal Ghosha 
and Gobinda Chandra Dey Roy for Respondent. i 
Appeal allowed ; case remanded. 


Code of Oivil Procedure (Act XIV of 1882) Sec. 689—Public Charity— 
Stranger cannot be evicled—Interest in trust. 


Appeal by the Defendants, 

Held (Harington and Mookerjea JJ.)—~It is not necessary, in order to 
make Seo. 6390. P. O. applicable, that the existence of the trust for public, 
charitable or religious purposes a leged by the plaintiff should be admitted 


by the defendant. If the trust isdisputed, the question must be decided by 
the Court upon the evidence. 


I. L. R. 85 All. 631 explained. 


In a suit under Sec. §89C. P,C. a decree for ejeotinet cannot be made 
in favour of the plaintiffs against a stranger to the trust who sets up a title 
hostile thereto, ° 


s 
I. L. BR, 24 Calg, 418 dissented from. 
I. L, R. 80 Al 46 and I. L. R. 24 Bom, 170 followed. 


Babus Ram Ohandra Masumdar and * Soroshi Ohardn Mitra for Ap- 
pellants, ° . ° 


Mr. 3. P. Sipha and Babu Charu Chunder Ghose tor Respondent, 
Appeal allowed. 


Act X of 1859 sec. 158—Persons whose title set up by tenant, not pariy— 
no conflict of interest. °. 


Rule obtained ‘by the Plaintiff. 


Held (Harirgton and Mookerjee JJ.)—Inasuit for rent instituted ynder 
Act X of 1859, if the tenant sets up the title of a third person who does not 
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intervene, nor is made a party to the suit, thesdecision of the question, 
whether the relationship of landlord and tenant subsists between tho plaintiff 
and the defendant does not involve the decisiow of a question relating to æ 
title to land or to some interest in land as between parties having conflicting 
claims thereto within the meaning of Sec. 158 of that Act. 


Babu Sarat Chandra Roy Chowdhury for Petitioner. 
Mr. O) Kinealy and Babus Umakals Mukerjes and Biraj Mohan Mojumdar 
for Opposite Party. 
Rule discharged. 


Minor— Guardian, for suit —Hzeccution proceeding— Different guardian— 
Waiver of objection, as to authority of. 
Appeal by the judgment-debtors. 


Held (Harington and Mookerjee JJ.) When an application to set aside 
an execution sale under Secs, 244 and 811 0.P.0. has been presented on behalt 
of an infant judgment-debtor Ly a person professing to act as guardian, 
although different fromthe person, appointed to act as guardian adlitem for 
the suit, and such application has been dealt with on the marits by the Court 
of first instance without any objection taken to the authority of the new 
guardian to act for the minor, the Court of appeal ought not to entertain 
such an objection taken for the first time before it but shou!d dispose of the 
matter on the merits. 


Babu Digambar Chatterjee for Appellant. 


Babu Joygopal Ghosha for Respondent. 
. Appeal allowed case, remanded. 





Public Demands Recovery Act (I of 1895 B.C.) Sec. 20—Certificate Sale— 
Frregulartty—Otvil Procedure Oode (Act XIV of 1882) s. 244, 
Appeal by the Plaintiff. 7 


Held (Brett and Woodpffe JJ.}—If a certificate sale is impeached on 
grounds of irregularity, the Judgment-debtor must proceed under Bea. 20 of 
the Aot. Seo. 244 O.P.O. bars a separate suit for setting asidg such asale. 


IL. Pe 29 Calg, 94, 6 O. W.N. 881, 6 C.W.N. 680 distinguished. 

Babu Dhirendra Lal Kastdgir for Appellant. ° 

Babus Ram Charan Mitra and Srish Chundey Chowdhurt for Respondents. 
Appeal dismissed. 


Sale under Public Demands Recovery Act, effect of —Sale of tenant's interest 
does not affect under-ienants. ‘ 


Appeal by the Plaintiffs. k - z 
Hejd (Hanington and Nookerjee JJ.)—When upon default in payment of 


sums due under the Bengal Embankment Act (II of 1882 B.O.) proceedings 
14 


1905. 
Jarch 81. 


Batrughan Prosad 
Singh Ohowdhury 
and others 


v. 
W. A. Thomas and 
anothor, 


Mis, App No. 447 
of 1908. 


1905. 
March 18. 


1 =—— 
Umesh Ali Bhuya 


CA 
Raj Lashmi Debya 
and others, 


8. A. No. 2086 of 
1902, 


1905. 
January 27. 


Baikanta Nath Dey 
and others 


v. 
Uday Ohand Maiti 
and another, 


8. A. No. 1788 of 
1901. 
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are taken for the realization of the dues under the Public Demands Recovery 
Act (I of 1895 B.O.) if a »ale is bold, it passes merely tho right, tit'e and 
interest of the defaulter and does not in any way affect the interest of his 
uuder-tenants. 


I, L. R. 19 Galo. 788 and I. L. R. 29 Cale, 587 followed. 
I. L, R, 21 Cale. 722 distinguished. 


Consequently, if the under-tenant makes the payment and saves the 
property from sale, the payment must be treated as voluntary and cannot be 
recovered either under Sec. 69 or Sec. 70 of the Contract Act, 


I. L. R. 18 Mad. 88 andi. L.R. 11 All. 284 followed. 
I. L. R. 12 Cale, 218 doubted and distinguished. 


Babu Umakali Mukherjee and Provas Chandra Mitra for Appellant. 
Babu Harakumar Mitra for Respondent. 


Appeal Allowed. 


The Calcutta Law Journal. 


VOL. I. | OALOUTTA, 80ih JUNE, 1905. | Nos. 10, 11 & 12. 


THE LAW OF MURZULMAUT. 


(DEATH-ILLNESs). 

In the case of Fatima Bibee v. Ahmad Baksh (1) it was held by 
a Division Bench of the Caleutts High Court that according to the 
Mahomedan Law, three thingsarenecessary to constitute Murzulmaut 
or death-illness, namely,(i) illness, (ii) expectation of fatal issue, and 
(iii) certain physical incapacities which indicate the degree of the 
illness. It was further held that the second condition cannot be 

‘presumed to exist from the existence of the first and the third, as 
the incapacities indicated, with perhaps the single exc 2ption of the 
case in which a man cannot stand up to say his prayers, are no 
infallible signs of death-illness. The question decided in this case 
is one of great practical importance and as the matter is now be- 
fore the Judicial Committee ot the Privy Council, it may not be 
unprofitable to examine the doctrine of Mahomedan Law on this 
subject. I purpose therefore fo examine the original texts and to 
show that the actual decision in the case rests upon a mistransla- 
tion of the original text which was made by Baillie (First Edition 
p. 543; Second Edition p. 552) and was fotlowed by Ameer Ali. Such 
mistranslation was,nót detected at the time the case was argued. 

2. The learned fı udges, after pointing out that while the 
lawyers suggested that certain physical incapacities indicated 
dangerous illness, they did not lay down positively that these in- 
capacities are conclustve, observed (2) “for dé was no part of their 
definition of death-illness whether theincapacities mentioned existed 
or not. It is only with regard to the extreme case, where & man Can- 
not stand up to perform the primary and simple obligation of saying 
his prayers that they declared the illngss should be deemed a 
death-illness.” 

8. It willl thus be oBserved that their Lordships draw a dis- 
tinction between the inability to stand at the ime of prayers and 
the other physical incapacities indicative of death-illnees, for the 
fOrmer alone is taken as a conclusive siga of Murzulmaut while the 

(1) (1908) I. L. R. 8t Galo. 319. (2) I. L. R. 81 Cale. 327. 
76 
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rest are treated as mere indications of dangerous illness from which 
the existence of Murzulmaubneed not be necessarily inferred. This 
distinction, however does not seem to be well founded, and is really 
due to the mistranslation of the original text madeby Baillieto which 
I have already referred, and also due to erroneous inferences on his 
part, and such inferences he has attributed to the original while pro- 
fessing to makea translation; whereas the original entirely repudiates 
such inferences. - 

The truth is that all signs and manifestations enumerated in the 
original text concerning this subject stand on thesame footing, and 
it would be an anomaly if tho signs laid down on the same subject 
and spoken of as it were in one breath, should have different effects 
attached to them without such difference being pointed out. The 
very object of Mahomedan Law is to avoid ambiguity and indefini- 
teness, by setting forth external manifestatations and signs, as out- 
ward indices of the extent of internal disorder, necessary to consti- 
tute Murzulmaut; and it would be opposed to the principles of 
Mahomedan Law to contend that the Mahomedan Lawyers made 
mistakes in defining those signs or that they did not intend to lay 
down a uniform rule in regard to the character of the diversesigns, 
so defined. The High Court has mistaken what is Positive law 
for the law of Evidence. 


4. As regards inability to stand at the time of prayers, their 
Lordships laid down atp. 379 of the Report that, that fact was not 
proved; although that fact should have been inferred and presumed. 

5. The Hon’ble Judges of the High. Court very correctly, if{I may 
venture to say so, put thg question at p. 327 of the Report when 
they say that'‘the question is whether the physical incapacities in 
head (III) are merely prima facie evidence upon the question of 
Murzulmaut or whether they are conclusive of the questiqn.’: The 
principle upon which the Hon’ble Judges proceed to answer, the 
question is stated later on in these termeé— "At the time when this 
law was laid down, little medical knowledge existed. It was, however 
necessary to decide whenan illnes wasadeath-illness;and that could 
only be done by simple rules dealing with certain symptoms which 
all persons could notice and comprehend.” The above passage indi- 
cates that in their Lordships’ opinion the main question for decision 
being, when an illness wasa death-illness, theimportance or valueof 
thesigns enumerated by the Mahomedaniawyer was liableto fluctu- 
ate along with the srowth of medicaPknowledge. This, howeever, I 
‘venture to think,is notthe correct standpoint from which a question 
of Mahomedan Law shouldbe approached, for that Law, (asits juris- 
prudencein the original Arabicshews),is moulded on certain peculiar 
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governing principles which must-be borne in mind in order to ap- 
preciateits true characterand significance, so that mere guesses put 
forward without keeping the principles in view, are absolutely out 
of place, however shrewdand plausible, they, in themselves, may be. 


` The aim of Mahomedan Law is to set forth external signs as 
indices of the will and command of God, and this principle is one 
of substantive Law and not a mere rule of Evidence. 

6. To introduce scientific truths in the Mahomedan Lawis 
to introduce an innovation and such introduction would be incom- 
patible with the general scope of that Law and would let in an 
element of uncertainty where aone should exist, especially as the 
religious, social and political aspects of the Mahomedan world 
are governed by the same uniform set of rules. 

7. It is clear from whatis shown in appendix A, that the rule 
of conduct in each particular case depends upon a direct command 
from God in each such case,so thatifthe constitution of Murzulmaut 
depended upon the opinion of doctors,then,inasmuch as the question 
of Murzulmautis relevant only fromthe point of view ofdiscovering 
the willand command of God directly in each case of Murzulmaut, 
Task what would be the will and command of God in an individual 
case, first, when there is one doctor and he has no opinion on the 
question whether the particular Murz or sickness willlead to death: 
secondly, when there are two doctors, and if they were to differ, 
whose opinion is to be taken as an index fora direct command of 
Godin the particular case as aforesaid: and thirdly, when no doctor 
is employed. The Hon’ble Judges in this case find that no doctor's 
opinion is available in the matter, because the doctors who treated 
the deceased are either dead or are not calfed. But there is a second- 
hand opinion fromeertain prescriptions in regard to the state of 
health, and one doctor has been called to say, ‘from the above 
prescriptions I think the doctor who was treating the patient could , 
not Havethought he was te die within a short time. There is nothing 
in the prescriptions to indicate that he was i acritical state.” It 
is possible to argue that if another doctor had been examined he 
might not have been able to form any opinion on the subject from 
the ingredients contained in the prescription, or might havediffered 
from the opinion of the doctor examined ia the case. Suppose the 
doctor who wrote the prescription misunderstood the situa- 
tion, and wrote out an “egregiously wrong presoiiption. How 
could such prescription solve the question? Supprise an Indian 
Byad or Hakeem was employed. The truth is the taccording to 
Mahomådan Law such tests are irrelevant and i 'tdmissible in 
evidence for the purpose of deciding a murzulme case. The 
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‘doctor’s diagnosis might be wrong, his prescription might contain 
names of ingredients so written as to be liable to be misread. On 
these and like grounds the Mahomedan Law takes care that the 
true reading of the command of God in a case like this may not 
depend upon individual expert opinion based upon difficult and 
doubtful grounds but lays down external signs and symptoms to 
serve as certain indices, as a rule of positive law,so as to render the 
dispensation of law under the Mahomedan system free from uncer- 
tainty and vacillation. In this respect there is a noticeable differ- 
ence between the Mohamedan system and the western system. 


Both in the Mahomedan system and in the western sytem, the 
principle itself is necessarily an abstract idea and à mental entity 
although in the former, religious considerations form basis for guid- 
ancein fixing and accepting the principle; whilst in the latter, 
worldly prosperity and the good of the community, ostensibly from 
the considerations and basis for the acceptance of theprinciple. But 
in the Mahomedan system the application of the principle doesnot 
depend on an ubstract idea or a mental entity: on the other hand 
such application and the resulting rule of conduct depends on 
external manifestations: whilst in the other system even the appli- 
cation of an abstract principle depends on abstract ideas. 


There is therefore only a single measure of fluctuation and 
only one chaace of mistake in the one system, whereas the mea- 
sure of doubt or the chance of error is doubled in the other. 


In Mahomedan Law there might be a difference of opinion in 
fixing the principle. After the principle is fixed, there is no differ- 
ence in the applicaticnofit, because such application depends on 
external signs and manifestations. In other systems the principle 
may be agreed upon, but the difference aries on its application. 
The reason is obvsous. The result in each case under the Mahomed- 
“an Law depends upon a command fram God to be, constructed 
and construed by rulgs laid down under the Mahomedan Law, and 
those rules relate to external manifestations, from which to inter- 
pret the command of God; and these manifestations are so defined 
that there could be no mistake and, if there isa difference of 
opinion, that differencg is rather on the safe side. 

8. In the case under comment the necessary sign wassuch that 
it was impossible to make a mistake arisixtg from shades of difference 
in signs. The sign was unmistakeable and definite in its nature, viz., 
as stated at tF p bottom of p. 326 of the judgment. “Dader did have 
an inorease c illness about 10 days before the deed was executed. 

9.Iventi stothink that Mursulmaut is established conclusively 
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by this sign of increase after a year, Without a further enquiry 
whether during those 10 days there wag apprehension of death or 
not. The Shera is based upon rules of wisdom, the excellen ce of 
which cannot be over estimated. If it was necessary to prove ap- 
prehension of death after the increase, and in spite of the rule 
that increase means apprehension of death, I would refer to the 
fact that the deed, the execution of which was ever so long in con- 
templation, was only executed when the increase took place. If 
the increase did not cause in the mind of the deceased, the appre- 
hension of death, then why did he execute the deed at the partic- 
ular moment, after which he died very soon, the death being the 
result of the same increase. It is contrary to the first principles 
of Mahomedan Law that notwithstanding the appearance of 
symptoms which actually result in death, there should be an 
enquiry, medical or other wise in regard tothe degree of serious- 
ness of the nature of the sickness, which thug resulted in death. 
If the sickness did result in death it was Murzulmaut. The High 
Court does not find that death resulted from a cause different from 
the increase and that another cause fastened wpon the deceased after 
the execution of the deed. In fact, when the increase took place 
10 days before the deed was executed and resulted in death, then 
that very increase, both according to Mahomedan Law and accord- 
ing to the dictates of common sense, was the cause of death; the 
increase constituted the cause of death, whatever might be the fluc- 
tuation in the state of health and whatever might be the differ- 
ence indicated by the thermometer registering the state of health 
during the period of such increase. The doctor’s thermometer is 
not a sure guide to the legal and religiogs conception of increase 
as understood by the Mahomedan Law. It might be a guide for 
purposes other than éhose which relate to the Mahomedan Law 
viz., fog the purpose of investigating scientifie truths, but not for 
the purpose of determining the will of God. 

10. As an instanog of this peculiar charecter of the Mahomedan 
Law I have shown in Appendix A, that intention in the case of 
murder is not left to he judged by an arbitrary measure such as 
the Chancellor’s foot, or by the individual opinion of the Judges 
or the Qazis ; if the murderer has used a weapon usually calcul- 
ated to cause death then the intenti@n by the use of such 
weapon was fo murder; therefore the Mahomedan Law places the 
weapon as & substitute for the ,intention, so as to avoid a differ- 
ence of opinion upon the ultitnate question in regard to God's will 
and command in each individual case. Suppose science were to 
discover a mirror or an instrument to register intentions or a sort 
of mental Gramophone; would the scientific instruments be 
sufficient or conclusive in regard to the ascertainment ofGod’s will 
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and the issue of a command from Him. I neednot prolong the ana- 
logyandlengthen thediscusgion inregard to the uncertainty of any 
mode of reasoning (bearing on the limited scope and purpose of Ma- 
homedan Law), different from that recognised by the Mahomedan 
Lawitselfas conclusively establishing the authorised ways for find- 
ing out the will of God, and the issue ofa command ineach particular 
case. To adopt the course adopted by the High Court of controlling 
and adding to thelist of manifestations and theircharacter, would be 
to open a wide door for uncertainty, incompatible with the general 
objects of the Mahomedan Law. The High Court should have there- 
fore held that the incapacities referred to constitute a rule of Positive - 
Law and are infallible signs of death-illness, instead of holding the 
reverse of the proposition as appears in its judgment at p. 327. 


11. There is one great point of difference between Mahomedan ` 
Law and the Law of Equity, which is almost always lost sight of in 
administering Mahomedan Law, and thatis this; as shown in Appen- 
dix A herewith annexed, the Mahomedan Law only deals with ex- 
ternal entitiesand manifestations; the question of intention, or bona 
fides and malafides and generally speaking allsuchrulesas requirein- 
vestigation in regard to the mental state, are foreign to Mahomed- 
an Law: as shewn above, intention to commit murder is shewn by 
anexternal act, the presence or absence of whichis conclusiveon the 
question. As shewn in paragraph 21 of Appendix A, ifthe Ilut 
or cause is a mental idea and has no external existence, then some 
manifestation which involves the mental idea is taken to be the 
Diut, not as a rule of Evidence but as a principle of Positive Law: 
the rules applicable to such cases may be briefly summed up as 
follows :—either the menfal idea is impossible of being reached 
at and known; or it is possible: as an instance of the former may 
be cited the case of parentage or nikah ; it is impossible to discover 
the parentageitselfby anything which has noexternal manifestation, 
the parentage itself is a thing not having external mamifestation : 
therefore nikah or maeriage, which is a thing external is substitut- 
ed for it ; to give another instance, if a man says to hig wife “ if 
you love me you are divorced,” then divorée arises not from what 
isin her heart, but what she says whether true or false : so that if 
she says, “ I love you,” ghe becomes divorced” If the mental idea is 
possible to be reached at and ascertained, even then the rule is that 
an external object involving themental idew is substituted for it ; for 
instance it is possible to say what Gauges, and amounts to, discom- 
fort and pain, so as to make the Shera mitigate its rigor in the per- 
formance ofits obligations; but the degrees vary in every cast there- 
fore to introduce uniformity it is laid down that journey itself and 
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sickness are causes for mitigating the rigor of law; thus a thing 
external to the mind and having a separate existence, capable of 
being recognised by thesenses is substituted for what isa mental and 
ambiguous idea, So in the case of Murzulmaut; it is a state of health 
in which there is a preponderance towards death; but this state is not 
capable of being directly perceived by thesenses; so, perceptible signs 
indicative of that peculiar state are taken conclusively to serve as 
substitute for it, such as leanness, incapability of saying prayers 
standing, incapacity and ineapability to manage outside affairs and 
so forth. 

12. Then again although the Hon’ble High Court has accurately 
stated the contention of the parties at the top of p. 327, still that 
Court isnot quite correct in statingatp. 328, “the principal question, 
then is, whether Dadar was under the apprehensian of death when 
he executed the Hebanama.” It is evident that the impression 
of Dadar’s mind would not affect the question of Murzulmaut : 
Murzulmautis Murzulmaut whether the sickman thinks the sickness 
to be so or not. In fact, if the determination of the question is to be 
left to individual mind, then a nervous person is always under 
Murzulmaut, and a callousand hard-hearted person is never under 
Murzulmaut. The conclusion, therefore at the top of p. 830 is not 
decisive of the case. The conclusion stated at that page is in these 
words. “There was nothing, therefore, to indicate that Dadar was 
under apprehension of death on the 21st of May; hence the increase 
of illness did not constitute a death-illness.” The question for deci- 
sion did not however, dependupon theimpression on the mind of 
Dadar, but that question really turned upon his state of health as in- 
dicated by and taken cognisance of and explained by, the Shera, 
and upon the turnin the sickness which constituted theincrease. The 
scope of inquiry is indieated by the original Arabic wordsin connec- 
tion with the subject vtz., Ghulba or preponderfiyce, and Khouf or 
apprehension: and these words, denote the matter for the enquiry of 
the Qazi who would make’up his mind not from the convictions to 
be guessed to exist in the mnd of the sickman of Mureez as to which 
it is impossible to make an assertion with certainty, but the Qazi 
would decide the question of preponderance or apprehension upon 
bis own view on the sfibject based on the light of the Shera regard- 
ing the positive effect of external signs and tnanifestations. Besides 
this Dadar had unmistakably shewn that his mind was overtaken 
with preponderanceof fear of death by choosing a particular moment 
in his sickness to execute a deed which he had been long putting 
off from time to time. 

18. At p. 325 their Lordships, in referring to Ballie’s Maho- 
medan Law and Mr. Ameer Ali’s Mahomedan Law, say “ In the 
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first two works, Fatawai Alamgires is quoted as the chief author- 
ity and has been treated as such before us.” And at p. 827 their 
Lordships say “ The latter appears to us to be the correct view ; 
for the passage from Fatwai Alamgiree distinctly states twice that 
the definition of death-illness, is illness in which death is highly 
probable whether the incapacities mentioned exist or not.” One of 
the two passages referred to here, is the passage at Baillie p. 543 of 
the 1st Edition and p.552 of the 2nd Edition, to the following effect. 
“As to the definition of a death-illness, it has been said, and this 
is approved for the Futwa, that when the illness is such that it is 
highly probable that death will be the result, it is death-illness whe- 
ther she has taken to bed or not.” I most respectfully beg to point 
out that the passage has been misunderstood and misconstrued by 
the High Court. The negativing of the symptom of bedriddenness 
has been taken by the High Court to mean whether any symptom 
exist or not, be it bedriddenness or any other symptom: whereas 
the proper construction of the passage is that Murzulmaut exists, 
where from the condition it can be affirmed there is preponderance 
(Ghaliba) towards death, whether the particular symptom of bed- 
riddenness exists or not. The reading of the passage by the High 
Court is “ whether any of the symptoms exists or not,” while my 
reading is whether the particular symptom of bedriddenness exists 
or not providedother symptoms of preponderance exist.” The High 
Court has allowed the process of generalisation to accompany its 
reading of the Mahomedan Law by taking bedriddenness involved 
in the sentence “whether she has taken to bed or not” to mean 
“whether the incapacities mentioned (that is all over the book) 
exist or not. ° 


14. The Inaya, a commentary upon the Hedaya says in Vol. 2 
p. 198. “ And it hgs been explained that sickness from which there 
is preponderance’or fear of death,is that he be bedridden. And it has 
been explained to mean he who is in a cendition who eannot attend 
to his wants, for exatiple to stand.” The Kéfaya on Hedaya p. 1457 
Vol. on wills sgys, “ where he becomes bedridden...because from 
that (i.e., his being bedridden) there is fear of death ; and therefore 
medication is resorted to ; that therefore besomes Murzulmant...... 
ELTE E RETETA Sea A TATE A ENE es 
Where it increases and there is no fear of death... And the meaning 
of fear is preponderance (Ghaliba) of fedr and not (every shade of) 
fear.” These texts are transalated in full appendix B. 

15. The second passage from Fatawa Alamagires referred to bY 
their Lordships at p. 327 and discussed in para. 13 aforesaid is ‘not 
from the Fatawa Alamgiree af all although Mr. Ameer Ali’s high 
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authority is cited by the High Court for the passage being in the 
Fatawai Alamgiree in the original. Butin this their Lordships were 
wholly misled by what appears in Mr. Ameer Ali's book Vol. I. 
p-53, where the whole of the paragraph, to be found in Baillie’s book 
at p. 548 and p. 544, is. reproduced as if it camefrom the Fatawai 
Alumgiree evidently on account of-the mere presumption arising 
from the fact that Mr. Baille had translated a good portion of the 
Fatawai Alamgiree. 


Page 58 of the 1st Vol. of Mr. Ameer Ali’s book purports to be 
‘(and wrongly soja translation of a continuous passage from the Fa- 
tawai Alamgiree and is within inverted commas from the beginning to 
the end. But ifany body would take the trouble tocompare.the said 
passage in Mr. Ameer Ali’s book with Baillie p. 648, he willfind that 
Mr. Ameer Ali, whilst purporting to present to the public a trans- 
lation by himself of the whole of the page from the original Fatawai 
Alumgiree itself, was simply makinga copy from Mr. Baillie without 
acknowledging Baillie in the process of copying, awkward mistakes 
were made as if that process was left to incompetent hands: Mr. 
Baillie purports to shew the different sources of the matter contained 
in the paragraph in that page ; but Mr. Ameer Ali copies the entire 
passage and passes it off as a translation by himself, of only one 
passage from only one source namely the Fatawai Alamgiree 
without giving any reference to the page and Vol. of the Fatawai 
` Alamgiree in the original, for the obvious and simple reason that 
the represented matter does not exist in the original and the pas- 
sage is not to be found there. Something more has been done in 
the process of copying ; for Baillie’s mistakes and inferences are 
also copied to pass as a translation from the Fatawai Alumgiree. 


Baillie is candids enough to say what his translation is, and 
what his inference is. This is indicated at the foot-note. And 
although on the face of the page one may infer (though wrongly), 
that the whole thing is a translation from the Fatawai Alamgiree, 

_ stillitisnot his fault and he does not mislead anybody by his work. 
The passage in Baillie p. 648 1st Edition from “wlten asick woman” 
to “ without the sanction of the heirs ” is a translation of a passage 
in 4 Fatawai Alamgige at p. 561. The next passage beginning “ as 
to the definition of a death-illness” to “ sh8 should be considered as 
one in health and the gifj is valid” is a translation of a passage atp. 
662 of 4 Fatawai Alamgires. The next passage from “the most valid 

. definition of death-iliness ” ‘upto “it does or does not disable her 

fyom ngcessary avocation within doors” is no translation of any 
passage from the Fatawai Alamgiree at all; and it does not purport 


- to be one; 
77 “sat es 
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itis Baillie’s own inference from a passage from the Doorool 
Mokhtar. But every body at the time of thé argument was misled by 
Mr. Ameer Ali’s version and thought the passage could not have 
been represented by Ameer Ali asa translation from the Fatawai 
Alamgiree unless it existed in the original. And with the high author- 
ity of Mr. Ameer Ali in support of Baillie, it did not oceur to any 
body to narrowly examine the translation of Baillie in regard to the 
source. The footnote of Baillie referring to the Doorool Mokhtar, 
was lost sight of in the beat of the argument and with Mr. Ameer 
Ali’s high authority that the Fatawai Alamgiree contained the pas- 
sage, it was supposed that there was no mistake aboutitand thefoot- 
note reference was too trifling a matter to draw attention in compa- 
rison with what Ameer Ali’s book shewed: and in regard to Baillie’s 
reference to the Doorool Mokhtar theobvious and handy shift to the 
mind was that the Fatawai Alamgiree and the Doorool Mokhtar 
both contained the passage : but that there was a correct rendering 
of the original Arabic before the Court there was no doubt. 


16. A correct translation ofthe aforesaid passagefrom the Doo- 
rool Mokhtar (which the High Court, as aforesaid, believed under 
misimpression to be a portion of the Fatawai Alamgiree) is given in 
Appendix C. The substance in an intelligible form is here given and 
that is sufficient to show that Mr. Baillie’s idea of and inference in 
regard to the definition of Murzulmaut is wholly unfounded. 
“ He as to whom there is, from his condition, preponderance of 
destruction by sickness or something else, as when sickness (murz) 
has made him lean so that he has become disabled on account of 
it from attending to his affairs outside the house, or when he goes 
out to fight or is taken out for execution for kisas (or murder) or 
for being stoned to death, is a (Farar, or) rĦnaway with and evader 
of Divorce. The,éxpression ‘as when sickness has made him lean 
so that he has become disabled on account of it from attending to 
his affairs outside thg house’: this is most cerrect: Just for instance 
the disability of a (Fakeeh or) lawyer trom going to the Mosque, 
and the disability of the merchant from geing to his shop ; and in 
regard to a woman, her disability to manage household or inside 
affairs: so laid down in the Buzzazeea;and in substance if she has 
the power of doing something like cooking and not of ascending to 
the upper story she is not'a (Mariza or) sjek woman ; so has it been 
laid down in the Nubar and thatés clear. I say, and itis said at the 
end of wills by Méojtuba what is required in the Murz is leanness, 
which justifies prayers in a sitting posture. And the lame, fhe 
paralytic and the consumptive, if the disease prolongs and he cannot 

sit on(Fursh or) 
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floor, is like the healthy. Then the Shaikh lays down the limit of 
prolongation to be one year; finis. And in the Kinia, the paralytic, 
the consumptive, the lame, as long as the disease increases, are like 
mareez (or sick). The passage ‘or when hegoesoutto fight,’ (means) 
that is to fight one stronger than himself. The passage or if he is 
taken out for execution for murder or being stoned to death’ (should 
be read to include the following case and should be read as if the 
passage had run on to say) ‘or if he remains on a plank of the boat 
or if he is caught by a tiger and remains inside it.” 


17. The aforesaid passage isoneof some little complication in 
regard to its parts and construction and there is something likewheels 
within wheels so that the construction and meaning of it is accom- 
panied with some little difficulty and no wonder Mr. Baille made a 
mistake in realising its correct meaning, while dealing withit in the 
course of writing a book, without his attention being specially called 
to one particular passage ; so that hebes attached toit asense,the very 
reverse of that which belongs to it in the original, but the translation 
which I have given above is, I believe, accurate and the correctness 
of the rendering is confirmed by the harmony which, on this trans- 
lation, is introduced in the whole of the subject of Mahomedan Law 
by shewing that the nature of signs and manifestations in this part 
agrees with the requirements of signs and manifestations as given in 
jurisprudence and in other parts of the law: further more, the sub- 
stance of this translation agrees as regards this particular rule with 
the statement of therule in other works such as the Fatawai Kazi 
Khan of which I have given afaithful translation in the Tagore Lec- 
tures, favourably noticed by Sir Rowland Wilson; and the same has 
been before the public so long without a breath ofadverse criticism. 
Ihave brought the -mgterials for comparison in that translation 
within easy reach of the critic, by numbering the English and 
Arabic texts with corresponding numerals in those lectures. I 
have not evaded comparigon with the original by any suppression 
of reference and so forth. e The law as enuntiated in the Fatawai 
Kazi Khan will be found to correspond with thgt laid down in 
the above translation and if there is any mistake in my render- 
ing of the original, I shall be glad if some body comes forward 
and corrects me. d '. 


18. From the aforesaid work of Kazi Khan, a translation of such 
portions as bear on the questioneof Murzulmaut is to be found in 
Tagore Lecturesof 1891-92 Vol.8 p. 891, section TV. A study ofsuch 
portions willshow that the law laid down by the author,isin perfect 
accord and harmony with the view I have expressed in this Review. 


At p. 392, in paragraph 2919 (2019) Murzulmaut is defined from 
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the point of view ofan Illut or principle, of which themindalonecan 
take cognisance but which thas no external existence or existence 
outside the mind; that is, the mentalidesa of Murzulmaut as abstract- 
ed from its external existence, is explained and pointed out; but as 
stated in para. 11 of this Review, when the [ut is a mental idea and 
has no external existence, then itis necessary that some external 
manifestation, which involves andimplies the mental idea and is 
capable of being identified and spotted without involving the charce 
of a mistake, should be substitued for it for all practical pur- 
poses. Accordingly, Kazi Khan, in the next para, that is to say 
para, 2920 (2020) says “ it is necessary to lay down a rule which 
shall be universal ;’”” meaning thereby that it is necessary that the 
mental idea employed in para 2919 (2019), whichis not universal, 
in the sense that the application of it in practice is apt to be dis- 
puted in consequence of the ambiguity surrounding a mental idea, 
should be substituted by an external fact implying the mental 
idea; so as to insure universality of application, in practice, by the 
removal of the ambiguity of a mental idea and by its identification 
with an external fact: he accordingly,in para 2920,(9020), lays down 
what, in the Shera, is the recognised substitute of the mental idea 
of “preponderance and fear” used and employed in the preceding 
paragraph: and he says “because the probability from his condi- 
tion is dissolution, implying thereby that what follows “because”: 
remedies the defect of want of universality in the expression used 
in the preceding paragraph: the mental idea, therefore once for all, 
gets substitutes by an external fact or facts: 

In the aforesaid work in para 2921 (2021), an important 
principle ig enunciated viz. it is shown that the first symptom, 
manifestation or sign referred to in that paragraph, is conclusive: 
that the principle applies to the case, although actual aeath WAS 
due to a totally diferent disease. 

Para 2922 (2022) shows that being arrayed in rank for ane is 
not sufficient as an external manifestation and external substitute 
for the mental idea of preponderance of fear ; but that advance from 
the rank for engagement isnecessary. Could‘it be said that advanced 
ideas and progress in civilisation and science ought to justify that 
Mahomedan Law shoulg be the reverse of whet has been laid down 
in that and other paragraphs. The next three paragraphs show 
what has been accepted to be the external substitute of the mental 
idea involved in the expression “Sreponderance of fear,” and what 
has not been so accepted; although one might be inclined to think 
that the rule, might with sufficient propriety, have been veversad. 
I submit with confidence in connection with cases in 
paras 2928 (2023) and 2994 (2024) that what is there declared to 


Vou. I] THE LAW OF MURZULMADUT. 119” 


e 
be external manifestation and ‘substitute of the mental idea viz. 
preponderance of fear of death, cane not ‘be controlled by: the 
hypothesis of absence of fear according to individual opinion; and 
that in the case of a man taken out for execution or of his floating 
on a plank, there is no doubt as regards the Murzulmaut, hope or 
no hope; fear or no fear. 


19. Para. 2946 (2046) sets out cases where the disease has be- 
come second nature and so forth. Paragraph 2947 (2047) discusses 
a case on the border line; so that if the doctor’s stethescope were to 
be the guide and his opinion relevant then the difference of opinion 
involved in the aforesaid last mentioned paragraph would not exist; 
and the particular solution therein set out, would not have been 
adopted ; the fluctuations between particular lines should be noted 
and a third line outside the range of authorised fluctuation should 
not be adopted. 

MAHOMED YUSOOF, 


APPENDIX A. 
Referred to in the above Review in paras 7, 10 and 11. 


1. Gommands of whatever kind and class they may be are 
Divine in their nature, and origin. 


2, Commands are of two kinds: first declaratory ; second 
mandatory. 


8. Declaratory commands,are statements,declaring, that certain 
facts and circumstances, are relevant,for the formation of an obliga- 
tion, without, involving any ides of a present mandate, for the per- 
formance of that obligation: e.g., obligation to pay debt before due 
date. This kind of command, is called Hookmi-Wazai, or command 
laying down the position of relevant facts, with reference to the 
constitation and creation of an obligation. ta 

4. Mandatory commands, are those which require peremptory 
performance of the obligation declared by, the declaratory com- 
mands. This kind of command, viz., the mandatory command, 
is called Hookmi-Takkeefy, or command requirirfg performance. 

5. A declaratory command, has severalclasses; one of which is 
Sabab, and that denetes facts and civcumstances, in the outer 
world, (that is outside the mind) which constitute the occasion, for 
an obligation: ¢.g., the su at noonday forms the Sabab, or occasion 
for the obligation of prayer ; mtitual necessity and want constitute 
the occasion for sale, Ijara, ete. 

« 6. Mandatory commands, like declaratory commands, are not 
expressed in words, but mandatory commands are made intelligible 
by signs, partaking of the nature of Tut, or cause, The Ilut,or cause, 
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again, consists of external facts and circumstances, embodying the 
Hikmut,orprinciple,and objestin view: andthe Muslihut, or wisdom, 
on which the mandatory command is based. On the Illut or cause, 
being established, the mandatory command follows peremptorily. 


` 7. The reason, why it is necessary that there should be some 
sign like the Ilut to indicate the peremptory command, is this ; 
according to the Mahomedan theory, everything in the universe 
which has been created, or which is being oreated,is so created by 
& direct act of God himself: each instance of transfer of ownership 
of land, by sale, must be done by the will and act of God; so also, 
the union of the sexes, by marriage creates a sort of ownership, 
which requires the sanction of God, and which, must be created by 
an act of God, in each particular case. A generalrule laying down 
that the use of a certain formula will create ownership, will not 
suffice for all detailed cases to come; there must be a command 
from God in each particular case, and every status must be created 
by an act of God himself. There is some analogy in this matter 
with some of the principles of the Hindoo Law ; a boyand a girl 
could not become united except by the effect of the mantras pro- 
nounced, which are necessary in each case. 

8. A particular command from God being necessary in each 
particular case ofhuman disposition andhuman transaction, how is 
man to find out whether in aparticular case God hasissuedthe com- 
mand ? The answer is, when such external facts and manifestations 
avefound as are relevantandnecessary to securethe Hikmut, or the 
end which God has in view,and which must be accomplished and 
realised by the human act ġo which the command relates, then those 
external facts andcireumstances constitute the Ilut; and the Illut 
isan unmistakable sign of the will of God in, favor of a particular 
lineof action. Thus the will of God,and consequently his agengy, gets 
known inreference $o the question whether any, and if so what 
legal effect should be attached toa partictflar hum an act. Š 

9. The Hikmut, or ‘measure of pruderfee involved in human act 
must bs clear and defined, existing in the external world, in order 
that the same should attain the rank of Illut or cause, from which 
God’s will is to be inferred ;, e.g., one of the fite classes of Hikmut 
is the preservation of reafon or Hifz-i-ukl ; the thing calculated to 
effect the same adversely is inebriation; and the thing which produ- 
ces inebriation is wine; the commandis unlawfulness. Here the 
Subub or muterial if wine or rather the inebriating quality of it ; 
the Illut is inebriation itself, which is a clear and defind state ag 
to which there could bs no mistake, and therefore inebriation is 
the Illut or creative cause for the command, 
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10. As instances of a vague and obscure sign of Hikmut, which 
is insufficient to constitute the Illut, three examples might be cited. 
(a) If partners agree or consent to trade, the partnership is valid, 
but God’s will cannot be awakened anda command cannotissue from 
Him by a vague thinglike consent; consenttherefore, cannot form the 
Illut for God issuing a command ; but when the partners use the for- 
mula “I haveconsented ’then thisis something definiteand clear and 
this can form the Illut, from which to infer the will of and command 
from God. (b) Another instance of vagueness is this; if exertion 
or Mushukkut is involved in an act then that is the Htkmut or 
wisdom for a command for mitigating rigor ; but exertion is vague 
and indefinite, andisnot Illut; whereas Journey is something definite 
anditinvolves exertion ; therefore Journey is the Ilut for mitiga- 
tion. (c) A third instance is this; that is, preservation of one’s 
self is one .of the five principal classes of Hikmut or prudential 
measure laid down by the Shera; if therefore a person with the 
intention of killing, destroys the life of a human being, he is liable to 
Kisas or retaliation; but the intention is a thing hidden or concealed, 
and is therefore insufficient to become by itself an Ilut or cause for a 
command from God; therefore the Illutin this case must besomething 
external and clear, without involving vagueness and indefiniteness, 
and that something is the use of a weapon which ordinarily is only 
used when the intention is to kill. When such a weapon is used 
then there is Ilut or cause showing that God has issued a command; 
so that the result is that in every case, there must be a command 
from God, and although God is the real Illut or cause of.the com- 
mand, still inasmuch as God’s will is by itself incapable of being 
known to man after the death of the Prophet, therefore the Ilut 
comes to be transferred so as to be taken to connote the will of God 
by means of some extérnal act or fact which taken along with the 
Hikmut and Muslibut embodies the policy and wisdom for the rule 
conéained jn the command. 

11. The differencebetween a Sabab and ap Illut thus amounts to 
this. A Sububisthe material from which and out of which, obligation 
is composed and formed, and in reference to which the conception of 
an obligation arises: that material must havesome quality orattribute 
necessary to be recognised as Sabab: that quality and attribute must 
be in harmony and consonance with the quality and tendency of 
the five principal heads ef Hikmut and Muslibut stated above. The 
Sabab therefore is a potential c#use: as wine is a potential and not 
actual causo for inebriation: but when the matter becomes actually 
potentand when itis actually and actively in operation, then it gets 
transformed into the shape of Illut: just as when wine produces 

l , í inebriation 
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the inebriation becomes the Illut. The difference between a Babab 
and an Jllut is therefore this: the former only leads to a command 
but the command is disjoined from it and does not follow it: . 
whereas the Ilut is immediately followed by the command. 
The Sabab simply shews what facts constitute an obligation. 
The facts being thus supplied, as soon as they acquire sufficient 
importance and position to constitute a mandate, the Ilut electrifies 
and quickens them into life and converts them from mere dead facts 
into a living and operative command. The facts themselves have not . 
‘the capacity to become converted into a command without an 
agency,and thatagency is God who, whan the facts reach a point when 
they satisfy the requirements of Hikmut and Muslihut, or policy 
and wisdom, sends forth a command, to the effect that the Illut or 
the cause, for such facts coming up to the point of a mandate, has heen 
found, and that they have ripened into and acquired the character 
of peremptoriness. Illut therefore answersthe question—What is 
cause of the command; has the Shera, and if so, why has the Shera 
rendered a certain combination of facts into a mandate : it does not 
auswer the question what facts constitute and form the obligation. 
The cause no doubt ultimately resolves itself into the will of 
God ; but the index to the willis that the facts brought together by 
the Sabab have assumed a quality and haveshewn a tendency which 
fulfils God’s idea of fitness of things as involved in Hikmut and 
Muslibut, and have assumed the shape of an Illut, for a peremptory 
command and mandate from God. 


12. As regards Sabab, the principal heads of a rough though 
exhaustive division, are ten in number as shewn below. As regards 
the Illut, the ways to get at it are various; the first is the Ijma, the 
second is the Nuss or Kooran and Hudees; the third is Sibrand Tuk- 
seem or Induction and Deduction, that is to say, to array causes 
and then to accept and reject them ; the fourth is Moonasubut and 
Tkhalut, or the quality of fitness and appropriateness ir human acts 
so ag to have a tendenty sufficient to conform to God’s idea of policy 
and prudence, which are the same as Hikmutand Ilut. Thus Sabab 
and Ilut can both be known with sufficien’ accuracy by a modest 


i 


effort of the mind. ° 


e e 

Enumeration of theten principal Sababs or elements and com- 
ponent parts of an obligation not amounting to a present command 
but being at present only foreshadowing causes, that is manifesta- 
tions and premonitory symptoms of*a future command. 

First—The worldis Hadis or created; this is a sign or symptoy, 
for acertain present obligation which may bedischargedimmediately 
and it is also an indication or a foreshadower for a future command 
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in the fulness of time which must be discharged when that 
command emanates. Circle of Sababs*and Iluts. 


Second—A fluence or superabundance is the Sabab of Zakat or 
poor rate. 

Third—day is the Sabab for fasting: and specific hours are 
the Sabab for the five forms of daily prayer. l 


Fourth—Ras or head, t.c., personality is the Sabab of Fitr or 
Eed offering. One and the same Sabab consists of two parts : viz., 
the first part of it is Sabab proper, without involving a peremptory 
command ; and the other part is accompanied with the quality of 
Moonasabut, which includes Ilut, and this part therefore involves 
a peremptory command. 

Fifth—Sabab of Huj is the Kaba. 

Sixth—Sabab of Ooshoor or tithe and Khiraj or revenue is the 
increase of produce. 

Seventh—The Sabab of purification is prayer. 

BKighth—Sababs or Hudd and other punishments, and Kuffarat 
or compensation, are the acts such as theft, &e. 

Ninth—The Sabab for legality of transactions, ¢.g., Nikah, sale, 
&o. is individual necessity and mutual want. 

Tenth— The Sabab of legal effects of human acts such as sale, 
Nikah, divorce, &c., is that those acts are authorised by law which 
has provided a certain effect for them as their result. 

13. The key to Mahomedan Law being thus the will of God to 
issue a command and the consequent issue of the command in each 
particular case, I beg to state a few simple and practisal rules to 
discover the will of God and the consequent issue of a command 
from Him in a particular case. 

14. The ten heads of Sababs referred toin paragraph 12 aforesaid, 
constitute facts and circumstances in which mightbe included,with- 
out much sqyeezing,the whole world of want andallits requirements 
in every possible shape and of every conceivable nature, with a suffi- 
ciency enough to last till Dooms-Day and even afterwards. These 
facts and circumstances are also sufficient to form the ground-work 
of various modes of obligation and duty known to MahomedanLaw, 
and of the lines of human conduct requived by that luw, namoly, 
obligation both positive and negative and optional conduct, and.two 
other modes of conduct, amounting altogether to five in number. | 

15. Thereason why, or inother words the Hikmutand Maslahut 
or wisdom and prudence on account of which, the circumstances 
referredéo in the ten heads have been accepted by God as fit and 
proper to form the bases of Sabab, are contained in the qualities and 


recom, 
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mendations contained in the items of Hikmut and Maslahut which 
are five in number as showft in paragraph 20 below, under head 
H. sub-heads, a, b, c, d and'e. 

16. In course of time the Sababs acquire tho quality which the 
aforesaid five items of Hikmut contemplate that those Sababs 
should ultimately acquire,beforeTllut should spring forth;theSababs 
thus receive an additional character and acquire an additional qua- 
lity which require a command from God. For instance, as shown in 
para 9 aforesaid, wineisa Sabab: and as shown inthe aforesaid para, 
and also para 20 below, preservation of reason is one of the fiveitems 
of Hikmut: when the Sabab, that is the wine, begets, or develops ` 
into, the quality of inebriation, then the Sabab, with this additional 
quality impinges on what is Hikmut and Maslahut, that is wisdom 
and policy. This change of the quality of Sabab from its innocence 
to mischief, and its merger into or acquisition of, and development 
into a quality inconsistent with theresultof any one of the fiveitems 
of Hikmut, is a circumstance which prompts God to issue a com- 
mand : and it is then that the Sabab becomes an JIlut or cause for 
the command. . 

17. The Babab is therefore a thing external to the mind, having 
a real existence as to which there could be no manner of doubt. The 
Illut is also a thing external, having a real existence as to which also 
there could be no manner of doubt. The Illut is therefore known by 
the Babab acquiring a form in harmony with the promptings of the 
Hikmut.ThustheHikmutitself, which was originally a mental entity, 
assumes an external shape. If the shape which the Hikmut thus 
assumes hasan external manifestation, then that shapeofthe Hikmut 
is itself the Illut or cause; ds, for instance, inebriation is the reverse 
of the tendency required by the Hikmut which enjoins preservation 
of reason: this form (inebriation) is external’and manifest and de- 
finite, and itisa fomm, that the wine has assumed, which the Hikmut 
says is fully sufficient to constitute it,the Illut or qause ofethe 
command, which is uglawfulness of wine. *On the other hand if 
such form is vague and indefinite and not manifest, then the next 
circumstance which is manifest and which tnvolves or implies the 
vague and indefinite form and comprises and includes it, is taken to 
be the Ilut as shown by the instances in pawagraph 10 aforesaid, 
and this manifest form is then called Muzunna or a definite and 
manifest form of Hikmut involving and opmprising the vague and 
indéfinite form of the same, a 

18. I now come to the case of Murzul Mout. The Sabab or 
external indication of Murzul Mout is that form of Marz or sickness 
which actually takes the body to death, and causes death to it, that 
is, it ends with the death of the body. The Hikmut and wisdom or 
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policy involved in the Sabab is the same as that involved in Mout 
or death itself, namely the connectios of the right of the heir. 
The command of which the Mout or death is the cause, is the 
immediate connection of the right of the heir. The command of 
which Murzul Mout is the cause, is the future connection of the 
right of the heir; that is to say, when Death actually takes place: 
and this connection of the right of heir is the cause of Hujur or 
prohibition and inhibition in regard to the sick man’s right to a 
free disposition of property. So that Murzul Mout, through one 
medium step, is the cause of Hujur. Murzul Mout is thus a 
Sabab and an Tllut. As a Sabab it is a state or condition of body 
-and health. The Hikmut or policy and wisdom why that state 
or condition is a relevant fact and worth knowing, is that the 
connection of the right of heir depends on that state or condition. 
It is a state and condition of the body, which, although it is not 
actual death, is calculated to lead to death and is only called 
Murzul Mout when it actually leads to death. The Hikmut 
involved in the Sabab, being the connection of the right of 
heir, such Hikmut ripens into an Dut for command when 
the condition of the body obtains such a state that death is more 
probable ; because it ig in such a state that a man loses all need 
for property, and this circumstance leads to the right of the heir 
becoming connected with such property; this is the Hikmut or 
wisdom involved in the Sabab itself: in other words, this is the 
wisdom why Murzul Mout should be a matter to which regard 
should be had by the Mahomedan Law in ascertaining human 
rights, and in ascribing the right of heir to the right moment. 
The Hikmut or wisdom in the comm&hd is consequently that 
there is a preponderance of the idea of destruction as shown from 
the condition of the bidy of the sick person. But this preponderance 
is a mental idea and is vague and indefinite, not capable of being 
acted. upon and therefore not being sufficient to constitute in 
itself the Tut or cause upon which the Hopkum or command of 
Hajar or prohibition from God could be based. The Ilut must 
therefore be the nexteand nearest external manifestation which 
involves the idea of preponderance and includes it; and such 
external manifestation consists of thessigns which are indicated 
in the books as existing externally ind incapable of being 
mistaken ; such as inability to manage outside affairs and so 
forth. Such signs and tokens are parts of Substantive and 

Positive Mahomedan Law. f 
. 19. To illustrate the harmony which exists between the Hikmut or 
wisdom of the Sabab and the Hikmut or wisdom of the command 
I take for instance a sale. The Subab for it(subject tosomedifference 
e of opinion), 
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is the formule taken separately and also the property in question. 
The Hikmut or wisdom of the Sabab consists of individual want 
or the means of supplying that want. The command in respect 
thereto is lawfulness of enjoyment. The Hikmut or wisdom of 
the command is want or rather the supplying or providing the 
wart ; but this wisdom or Hikmut is vague and indefinite and 
cannot form an Illut or cause for the issue of the command. 
Therefore the Illut or cause of the command is not the want but 
a thing external which involves the idea of the want being supplied 
and this is sale. The sale therefore being a thing external and 
determinate and definite, is the Illut of the command of lawful- 
ness of enjoyment. Take the instance of Tijarat or trade. The 
Wisdom or policy of the Sabab is individual preservation. The 
command in respect thereto is lawfulness of trade. The Hikmut 
or wisdom of the command is Raza or mutual consent. But this 
mutual consent is a thing vagueand indefinite not capable of being 
made the basis and cause or Hlut of the command. The Iut or 
cause of the commandis therefore an external circumstance which 
involves consent, and that external circumstance consists of the 
formule. uttered in response to each other, namely, “ I consent,” 
“ I consent.” 


20. SKETOH OF THH CLASSIFICATION AND DIVISION OF HIKMUT, THAT 
18, WISDOM OR POLICY, AND MUKSOOD, THAT IS, OBJECT. 


In constituting certain external circumstances as Sababs or 
external manifestations for obligation or as precursors to com- 
mand, God is influenced by a measure of wisdom and policy and 
has some Muksood or object in view: that measure and that 
object has for its ultimata aim the good to man’s soul hereafter: 
but this good is accomplished through various media and means 
not un-intelligible to man ; the recommendation of the Sababs is 
that they have a tetidency and aptitude to further that policy and 
object ; and those Sababs must always be regarded fromthe ppint 
of view of that policy and that object whey that policy and that 
object are encompassed, then the Sabab’ have fulfilled their duty, 
and their designa#ion ; then there arises a ngcessity for a command 
from God in consequence of the policy having assumed the form 
of an Illut, and in consequgnce of the Sab&b having taken the 
shape and form as requfred by the Hikmutand Muksood. Thus 
command from God issues then and not till then. I subjoin a 
sketch of the classification and division of Hikmut, in other words, 
wisdom and policy*and Muksood, or dbject. which underlies the 
institutions called Sabab and Illut. s 7 

A. Moonasib, which is another name for Hikmut or wisdom, 
is either Hukeekey B ; or Iknaye C. 
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B. Hukeeky or real wisdom and policy is either on account of 
Muslihut or wisdom having primarily dor its consideration what 
relates to Din or the future world D: or on account of the Mus- 
lihut or wisdom having primarily for its consideration what re- 
lates to Doonysa or this world E: 


D. Asan instance of D may be cited discipline of Self or the 
soul (Nufs): and Tuhzeeb or morality. The fitting quality or 
Wusf-i-Moonasib is for instance Doolook or the Noonday : and the 
appearance of the month (of Ramazan). The obligation consists 
of prayers and fasting. The Hikmut or wisdom is the discipline of 
Self or the Nufs and bringing the same to subjugation. 


E. Is either very necessary or Zuroory F: or not very neces- 
sary of Ghyr Zuroory G. 


F. Consists of items either necessary in themselves H : or of 
items required to complete what is necessary J. 


G. Isdivided intoitems which supply necessity and want (Hajy) 
K: and what does not supply necessity and want (Ghyr Hajee) L. 


H. Consist of the highest order and rank of what are called 
necessibies,and are five in number. They are considered to be so in 
. every religious institution, viz. :—. 


(a) Protection of Deen or religion : hence the obligation of 
Jehad or religious war, for which the Hikmut or policy 
relates to the Harabeeus or armament and fighting 
attitude of the Kafirs or infidels. 


(b) Protection of Nusub or lineage and descent : hence the 
institution of Hudd or Preseribed punishment for Zina 
or whoredom for which the Hikmut or policy isthe 
prevention of Zina. 

%c) Protection of Nufs or self: hencéethe obligation of 

° e Kisas or retaliation : for which the Hikmut or policy 
is the prevention of murder byway of hostility with 
intention and determination. 

(d) Protection*of reason or Akl : hence’ the unlawfulness 
of intoxigants ; the Hikmut or policy of which, is the 


prevention of inebriation. ® , 


(e) Protection of property : hence the right and liability to 
damages : the Hikinut or wisdom is the prevention of 
theft and usurpation. ° 


J. [tems necessary to complete what is necessary are instanced 
by the prohibition of a small quantity of the intoxicating agent; not 
sufficient to produce inebriation. Thus the preservation of reason is 
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ensured by absolutely prohibiting what is an intoxicant : the 
small dose is prohibited because it leads to larger ones. 

K. Is divided into two classes, viz. —M, that is, what supplies 
a necessity in itself (Hajee-fee-Nufsihee) ; and N that is what 
completes class M. 

M. This is not included in the five principal heads shewn in H: 
because if humanity were to be deprived of M. man would still be 
unaffected so far as H are concerned. Instances of M. areSale and 
Ijara or lease. 

N. As an instance of this class may be cited the obligation to 
have due regard to Koofawat or rank in the Nikab of a minor 
girl ; and to her stipulated dower not being below the Mebhr-i- 
Misl or proper dower. 

L. Consists of items not at all necessary, but still there are 
someconsiderations for preference: for instance depriving the slave 
of the capacity to give evidence. 

C. This class only has the appearance and not the reality of a 
fitting quality to be relevant as Hikmut or policy : for instance, 
wine is impure in so farthat it renders the clothes on which it falls 
impureand unfit to pray with them on : but such impurity, when 
it ig carried so far as to avoid the sale of it, is a very remote and 
indistinct extension and application of impurity. 





21 HIKMUT AND ILLUT. 

Whenever the Sabab (¢.7., wine) assumes a form, (e.g, inebriation) 
soas to contravene and retard a principal of the Hikmut, that is 
wisdom and policy (¢g., preservation of reason) there the assumed 
form of the Sabab beconfes the Illut or cause for God to issue a 
negative command or command of unlawfulness in respect of the human 
act which converted the harmless and innecnows Sabab into a mischief, 
which gave rise to the Illut. So, also, whenever the Sabab assages a form 
so asto further and promote a principle of the Hikmut, there the assum- 
ed form of the Sabab becomes the Illut or cause for God to issue a’ posi- 
tivecommand or command to do a thing. z a 


22. With reference to the rule which i is involved in paragraph 
10 and 18, that the Ilut must be something external so as to be 
capable of being fully realised and identified, the principle on 
which this rule is founde is explained in ‘all well-known works 
on Jurisprudence and is shortly as follows :— 

a. Illut is divided into 7 classes.  ° 


(1). Ilut in name (Ism); and*meaning (mana) and effect 
(Hookoom :) e.g. Sale is the Ilut of ownership. 


. e 
(2), Ilut in name (Ism) and meaning (mana) but not in effect 
(Hookoom) e.g. Murzulmaut in which the effect that is Hujur or 
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inhibition does not immediately follow the Ilut that is murz or 
sickness, but follows a subsequent fnd consequent event viz. 
death, which depends on the murz. 

(8) Ilut not in name or Ism but in meaning (mana) and in 
effect (Hookoon). 

(4) Ilut in name (Ism) and effect (Hookoom) but not in 
meaning: this is when cause (or Subab) is made to stand in the 
place ôf effect (or Moosubbub) : and when (Duleel or) argument is 
used so as to make it stand in the place of what is the (mudlool 
or} proved and established by the argument. And what leads to 
such use is one of three circumstances: J. The necessity and 
inability to reach at the real Illut where it is impossible to reach 
at the real Ilut; e.g. nikah or marriage is put in the place of what ` 
leads to the proof of nusab or paternity: information of what is in 
the mind in regard to love and hatred: So that if a man says to 
his wife “if you love me you are divorced,” and the wife says 
“T love you” she shall become divorced although she may be 
telling a lie. ` 

IJ. Removal ofinconvenience by reason of the difficulty in know- ` 
ing the rea] Illut although such knowledge is possible: as in the 
cage of journey or Sufur and sickness or Murzin which the journey 
or sickness itself is put in the place of inconvenience or pain in 
regard to the application of the rule of Rukhs or relaxation: and 
for instance period of purity or Toohr which is put in the place 
of necessity or Hajut for divorce. ° 

TIL. Ihteeat or to be on the safe side in matters involving 
religious observances: 8.g., where prayer in a body is put in the 
place of islam. 

5. The other clgsses of Illut and its co-ordiaate division are too 
long and complicated to form a place in this review: but sub-head- 
ing 1 uffder sub-heading (4) under heading (a) of this para 22 is 
very relevant to the case gf Murzulmaut as established by external 
signs ; and the subject is further explained «in the last Appendix 
entitled “ extra Appendix’’. 

e 


APPENDIX B. 
Referred fo in paragraph 14 of the Review, 
` I e 





Vol. 2 Inaya,p.193 copynmenting on Hedaya, where thelatter says 
and he who is surrounded in battle array.” “This is to shew that 
the rule of the Farr (the husband who divorees’ on sickbed), is not 
cpnfinesl to the case of sickness only; on the other hand, all things 
which bring a man near destruction by way of preponderance, 

amount. 


Sy 
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to Murzulmaut or death sickness; because Murzulmaut is that 
which leads to the fear of deåth (Halak) by way of preponderance ; 
therefore Murzulmaut is equivalent to death (or destruction that is 
Halak) in meaning (mana). And it has been explained what is 
urz or sickness from which there ts apprehension of death by 
way of preponderance : the same is where the man yets confined 
to bed Sahib-i-Firash. And tt has been explained lo mean thuat 
he is unable to stand for his necessities.” 





APPENDIX B. 
II. 

Kefaya a commontary on the Hedaya, p. 1457, Hedaya: Book 
on Wills, section, on condition which is recognised for wills. 

“And thelame, the paralytic and the consumptive. When it (the 
malady) becomes prolonged (tutawitla), then (or and) there is no ap- 
prehension of death fromthe same, the Hiba of such a man is valid to 
the full extent of his property: because when the malady goes beyond 
its time (tukaduma), it becomes to him (a second nature or) one na- 
ture out of several natures belonging to him; and therefore medica- 
tion ceases to be any further resorted to. And if he becomes Sahib- 
i-Ferash or bsd-riden after this, then this is like a fresh sickness 
(Murz-i-Hadis), And if he makes a gift during this fresh attack 
of malady and he dies within a year, then the will shall be valid to 
the extent of one-third, if he is (Sahob-i-Ferash) bed-ridden ; be- 
cause death is apprehended from it (i.e. from the circumstance of his 
being bed-ridden); and therefore medication is had recourse to this 
is therefore Murzulmaut.” 

(Kifayas commentary ¢s as follows :) 

Hedaya’s words : “ When it (the malady) becomes prolonged, 
and apprehension is not entertained from it bf death.” 

“ And the period of prolongation is measured by one year : and 
the meaning of apprehension (of death) ig preponderange of death 
and not mere apprehepsion.” ` at 

The words of the Hedaya. “ Because when the malady goes 
beyond its time, tt becomes to him (a second nature or) one 
nature out of several natures belonging to him.” 

(Kifaya goes on to say; andthe ronson is this) “because it is the 
Murzulmaut which produces a chango in the capacity of disposing 
power:andMurzulmaut is that which is the®ubab (orcause) ofdeath 
(inall probability or) by way of prépopderance: and the same (that 
isthe state wharedeath willbe the result ofsickness ina I probability 
(or by way of preponderance) can only be, when he is in suche state 
that the malady increases from moment to moment, so that the end 
is death. Butif the Malady becomes stationery and arrives at such 
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a state (or stage) that there is no incregse and there is no appre- 
hension from it of death, then that malady is not the Subab (or 
cause) of death as blindness and the like.” 


“ And the man only becomes within the meaning of one in 
Murzulmaut, when in the beginning of the attack of a malady he 
becomes (Sahib-I-Furash or) bedridden. And those suffering from 
(Zik or hectic fever) ; and sil (or consumption,) before they become 
(Sahib-I-Furash or) bedridden do not come within the meaning of 
mureez (or sick) because there are very few in mankind who aro 
free from some little murz or distemper. Therefore as long as he 
himself goes out of the house to meet his necessities andas long 
as he does not become Sahib-I-Farash or bedridden, he is not 
reckoned as mureez or sick ordinarily or according to what people 
think: so laid down by Kazy Khan.” 


Appendix C referred to in para. 16 of the review, 
being a correct translation of what is at p. 458 
of Bailies Digest, ist Edition: to supply the 
place of the passage in Baillie beginning with 
the words: “The most valid definition of death 
illness is that &c.:” these words so re-produced 
here within inverted commas, are words of 
Mr. Baillie himself introducing the subject and 
have no place in the Deordol Mookhtar p. 246 to 
which reference is made in the foot-note by 
Mr. Baillie. 


“Fe as to whom there is preponderance (Ghalib) from his state 
(Hal) on the side of d&struction by reason of sickness (murz), or of 
anything glse, as when sickness has made him lean, so that he be- 
comes disabled on account of it from attending to his affairs outside 
the house:—this is most,cor'rect as for instance the disability of a 
femalefrom going to musjid; ahd the disability of the merchant from 
going to his shop; and in rpgard toa woman, herdisability to manage 
inside affairs; so laid down in the Bazzazea; and in substance if she 
has the power of doing s6mething like cookjng and not of ascending 
to the upper story, she is not a mureeza (or%ick woman): so’ has 
it been said in the Nuhur and that is clear. I say, and it is said at 
the end of wills by Moojtuba:—what is required in the murs ‘is 
leanness which justifies prayers*in a sitting postufe. And the lame, 
the paralytic and the consumptive, if the disease prolongs, and he 
cannot sit on the Fursh (floor), is like the healthy (Suheeh). Then 


the Sheikh lays down the limit of prolongation (Tutawul) to one 
79 f = 


e 
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year, finis. And in the Kinyea, the paralytic, the consumptive, 
the lame, as long as the disease increases arelike mareez orsick. Or 
if a man goes out to fight one stronger than himself or if he is 
taken out for execution or for being stoned to death, or if he remains 
on @ plank of the boat, or if he is caught by a tiger and remains in- 
side it—He (at the top of thesentence including all these whose con- 
dition is laid down here), is (or are) evader (or evaders) of Talak. 





Ertra Appendix in connection with the sub-para. in para. 6 at p. 
L08n: and sub-para. & of para. A of pura. 22 of Appendix A 
at p. 129n. 

I—The following are some of the examplsof the rule of Positive 
and Substantive Mahomedan Law that, when the Ilut or Subub is 
a thing having no external existence, but is only a menial (or Batin) 
idea, then such Ilut or Subub must get substituted by a fact having 
external existence and therefore not capable of being mistaken. 

I—The Subub for faith and belief in God (or Eman) consists of 
the bounties (or Naimut) created by God for humanity; but bounties 
are things as to which there might be difference of opinion: there- 
fore they are referred to the world itself which cannot be mistaken: 
therefore the Sububof Eman consists of “the bounties of the world’’ 
then the possessive noun “bounties” is eliminated, so that “world” 
only remains and that is the Subub of “Eman”; the latter amounts 
to an expression of gratitude for the creator of the world, includ- 
ing those bounties. 

II.—The Subub of prayers is the physical and material bounty 
(naimut) enjoyed by mgu: that bounty recurs from time to time: 
therefore it is referred to time, that is to say, bounty of morning 
&c: and time, which cannot be mistaken, betomes the Subub for 
prayers which thas amount to an expression of gratitude for bodily 
bounty enjoyed by man during the various portions of day and 
night. . : À 

II.——The Subub of zakat is the ebounty of mal or property 
(naimatool-mal): ard this bounty means (Ghina or) superabund- 
ance: but that is vague and indefinite ‘and therefore nisab or a 
certain measure ofs avipgs whichis external and unmistakable gets 
substituted for superabtindance: but the Savings must have the 
quality of growth (or Nooma) in it: bub this quality is vague and 
indefinite: and therefore ( Howlan-i-hBwl or) year or rather the 
lapse of the yearsgets substituted fer(Nooma or) growth. Therefore 
zakat is practically the expression of gratitude for owning a measure 
of property called Nisab and the latter is the Subub for the obliga- 
tion of zakat and the condition or Shurt is (Howl or) year: therefore 
two external ideas get substituted for two mental ones. 
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IV.—The Subub for Soum or fast is the subjugation of 
self, so that it may be susceptible t8 a sense of obedience in 
the matter of rendering thanks to the Almighty: therefore such 
subjugation is calculated to quell its rebellious nature: the 
month of Ramzan has excellence and superiority sufficient to 
have the subjugation referred to that month. Therefore 
the subjugation being a mental idea the same is referred to an 
external thing viz, the month of Ramzan in which acts of morti- 
fication and self-restraint are supremely calculated to produce a 
disciplineof themind. The month of Ramzan therefore is ruled and 
commanded to be the Subub of fasts. For this reason it is said that 
Mahomedan year for worldly purposes consists of eleven months. 

V.—The Subub for the Sudka-i-Fitrorthe Ed giftto the poor is 
the (muoonutor) protection afforded to the (Ras or) head (or individ- 
ual) by such gifts: but the thing protected being the head, the latter 
gets into the place of protectionand becomes the Subub of the gift. 
The (muoonut or) protection of a thing is the Subub for its con- 
tinued existence (or baka); and in as much as infants also require 
protection the Sudka is payable on bebalf of them likewise. 

VI.—The Subub of Huj is (like the Subub of Fast) thesubjuga- 
tion of mindby acts ofself abnegation, by means of a protractedand 
perilousjourney, by which one has to leave his home and get separated 
from what are near and dear to man. The subjugation is referred to 
Bait or kaba which is held in esteem and veneration. The Subub gets 
transported from the sentiment to aif external object. Time, and 
means, thatit affiuency, constitute the conditions forthe obligations. 

VII & VITT.— The Subub ofOoshoor (or tithe) and khiraj(orreve- 
nue) is the protection (muoonut) of land: inthe former, the protection 
is accompanied with Ibadut (or religious discipline) and in thelatter 
it is accompanied witht Ookoobut (or compensative discipline and 
penalty J, butin both obligationsland is taken to bésheSubub:thatisto 
say, inthe foymerit island with actual growth (Noomai-Tuh-keeky), 
and in the latter itie land with potential, growth (or Noomai 
Tukdeery), g 

IX.—-The Subub of purification is the intentioh to say prayers: 
then the intention gets transferred to the prayers themselves. 

X,XI,XII.—The Subub for Hud (ət fixed punishment) and 
Ookoobat (or penalties not fixed) and kuffarat (or compensation) 
consists in the violation of rights to which each relates: e.g. violation 
of right involved in theft and kutKor man- slaughter) or by doing an 
act which is at one time allowable and at another prohibited e. g., 
eating. Then these acts themselves get constituted as Subub. 

XIII.—TheSubub for theSheralegalising mooamilat(or transas- 
tions) and dealings is the everlasting existence and permanence of 
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this world pre-destined by God; for instance the permanence of 
mankind: and this is secuved by propagation of species: andthe 
continued existenceof individuals is secured by trangactionssuch as 
sale &c.: then this mental idea is transferred to particular kinds of 
dealings in the external world and they are designated as sububs. 


XIV.—The Subub for the (Ikhtisasat or) particular results 
provided for by the Shera consist of the particular dispositions 
(or Tusuroofat) laid down by the Shera: e. g. sale is intended for 
ownership and so forth. 


2. Whentheprinciples of jurisprudence arenot kept in view,then 
a misunderstanding of the meaning of Fikah or detailed rules is in- 
evitable: and this circumstance accounts for the mistake into which 
both Mr. Baillie and the Judges of the High Court have fallen. I 
have shewn above that the Shera deals only with external (Zahir) 
signs, entities, and matters, and has no regard for what is (Batin or) 
internal, and existing only inthe mind. Therefore the High Court 
{us explained > p. 114 of this review) makes a clean sweep of all 
ý incapacities,” in construing the passage “ whether she has taken 
to bed or not.” The High Court fell into this error because it 
thought that. signs were not-neccssary. My meaning is given in 
the same page (p. 114) in these words “ Whether the particular 
symptom exists or not provided other symptoms of preponderance 
exist.” J give this meaning to the particular passage of Baillie 
because the Mahomedan Law cannot exist without symptoms. If 
you'eliminate the external signs andsymptoms from the Mahomed- 
an Law, then you substitute Story’s Equity Jurisprudence for 
Aboo Haneefa’s Jurisprwdence or Oosool-i-Fikah. 


3. To support my view in regard to the Mahomedan Law being 
governed only by exter nalsigns andsymptoms,I haveto refer to one 


or two analogous topics involving a principle which lam ehabled to . 


read harmoniously with the principleinvelved in the case underéonsi- 
deration: whereas onethe view taken by fhe High Court there would 
be want of harmony and creation of much discord. In Appendix A 
paragraph22,sub-para. a(4),I and II, page P29n, it will be found that 
when thelllut is a mental idea,then the cause or Subub of thatTilut, 
which must be an oxterpa*thing gets substituted for that mentalidea: 
e.g. love, hatred, necessity, paternity and the like. One case of the 
Tllut beinga mental idea is inconvenience (or Mushakkut) : This 
‘Mushukknut is a ground for relief‘ang relaxation from the strictness 
and rigor involved in the original obligation of Salat (or prayer) and 
Soum (or fast); the unmitigated rigor of these two obligations gets 
ilaxed where Mushukkut or inconvenience is involved. This 
. Mushuk- 
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kut being a mental idea, if it were not to be defined by reference to 
external and unmistakablesigns, the consequences would bedeplor- 
ableandlead to much uncertainty. The Mushukkut orinconvenivnce 
of prayer and fast therefore gets substituted by andis madereferable 
to Sufur (or journey) and Marz (or sickness) : the latter two are 
external ideas and therecan be no mistake about their identification 
in the way they in their turn are defined by the Shera. Journey 
is defined as consisting of travel extending over so many miles. 
Therefore when a man is in Sufur or journey he has the privilege 
to relax his prayers and fast inconsequence of Mushukkut: the 
measure of relaxation is also carefully defined. As Sufur (orjourney), 
so does Murz (or sickness) also lead to relaxation in prayers and 
fast : and what is relevant to the present Review is that the defini- 
tion of Murz or sickness, as a source or cause of relaxation (or 
Rookhsut) is in perfect harmony with its definition as a Subub of 
Murzulmaut or death illness. 


In Vol. IV ofthe Kushf-i-Buzdwee, p. 199 and 200 itislaid down 
that Sufur or journey is an external thing not capable of being mis- 
taken owing to its being defined with reference to the standard of 
measuring space : Murz or sickness, in order to involve Mushukkut 
orinconvenience,must be clearlydefined; because the meaning which 
underliés it and governs itis “the fear of destruction or increase of 
sickness : but this being a thing only internal (or Batin), it is not 
every Murz which gives rise to the*rule of Rookhsut or relaxation: 
but only that Murz or sickness (which must be defined) and is a 
cause of Khauf or fear”. And so has sickness or Murz been defined 
in works of Fikah, For instance in Shutth-i- Vikayah, Vol. I. p. 818 
Lucknow Editiop, it is laid down that a woman, who is pregnant 
or ig nourishing a child, is to break ler fast if she is apprehensive in 
regartl to herself or to her child: so canalso dick man (or Mureez) 
de so if he fears increasg of sickness, (and the commentary goes on 
to add) or delay in wecoyery or detriment to some limb or pain in 
the eye or has some wound or has headache and so forth but; if 
he has no fear of all #his then the fast is obligat8ry on him. It is to 
be noticed that the sickman himself is here his own judge in regard 
to seriousness his ewn infirmities ; thdvefore his own view prevails 
as in the case of love and hatred referred to in Appendix A para. 
22. But in the case ef Murzulmaut the enquiry in regard to the 
character of the Murz only takes place after death, because before 
death Murzulmaut is acontradiction in termsinas much asthe Murz 

e hasnotactually lead to death: it may prospectively be called so: itis 
only after death that the Murz of which the sickman dies becomes 
x Murzulmaut 


136” THE CALCUTTA LAW JOURNAL [Vou. I. 


therefore his own view of the situation practically goes for noth- 
ing. Therefore the rules to determine what is murz, as a cause of 
Rookhsut and as involving Mushukkut have the same principle to 
underlie as those laid down to determine Murzulmaut; with this 
(difference that sickness which ends in death ie Murzulmautthe- 
ther death was apprehended at the time of the sickness or not. 
The High Court by ignoring external signs, seemed to have thought 
that there could be death without symptoms of sickness: accord- 
ing to it increase was not a symptom and there was no proof 
not even by implication) that the man previous to his death at 
the time in question had become bedridden: whereas a slight con- 
sideration is sufficient to show that he must have become bedrid- 
den at some time before his death: there must have been some 
system of prostration at some time before death. Surely this was 
nota case of murgi-mofajat (or sudden death). When did that 
symptom shew itself? My view that the correct reading of the 
passage, seb out in the beginning of para 2 of this Appendix, to 
the effect “whether she has taken to bed or not” is supported by 
what is laid down by Aboo Leith as shown in Vol. II of the 
Shuruh Vikaya, p. 107, Lucknow Edition, whilst construing the 
presage “ Preponderance (of fear) from his condition (or Hal),” to 
the effect that, Aboo Leith has laid down that her being Sahib-i- 
Firash (or bedridden) is not a condition for her being sick ‘with 
Murzulmaut ; but regard is to be had to preponderance ; so that if 
the preponderance from the sickness is death, then the sickness is 
Murzulmaut even if she does come outside the house. The obvi- 
ous meaning is (as I have contended for at p. 114 of this Review), 
that bedriddenness not being a or a necessary condition, if other 
symptoms are found from which preponderance of fear is establish- 
.ed, there is Murzulmaut. The High Court by “confining the sign 
to bedriddenness hag*done that which is negatived hore viz.pit has 
treated bedriddenness to be a necessary condition, whereas it is 
not so. e 


e 
. 


THE LATE HON’BLE BABU SALIGRAM SINGH. ` 


Babu Saligram Singh was born on the 18th April, 1852, at Kul- 
haria, District Arrah, and was the youngest of the three surviving 
sons of Babu Mitrajit Singh. Babu Mitrajit Singh was a landlord, 
a high spirited Kshatrya and a man of thorough honesty. Babu 
Mitrajit rendered conspicuous service to the Government during 
the Sepoy Mutiny in 1857-58. He was rewarded with a jaigi> for 
his eminent services, ard with a certificate of recognition signed 
by Her Late Gracious Majesty the Queen Empress Victoria. 


Babu Saligram began his English education at Arrah and later 

- onjoined the Patna College from where he passedthe Entrance 

and F. A. Examinations with distinction. Even in those days of 

his youth, he was remarkable for his robust common sense and 
sound practical wisdom. 


- From Patna, Babu Saligram came down to Calcutta, E the 
Presidency College from, where he took both his B.A. and B.L. De- 
grees (in 1874 and 1877 respectively) with credit. He was popular 
with students and Professors alike. His was a very attractive person- 
ality, intellectually, morally as well as physically. His tall hand- 
some person, his charming manners, his brilliant conversational 
powers, and strong common sense exerted considerable influence 
every where. He acquired a large circle of respectable friends 
even as a student. é 

He joined the High Court in 1877, and while known as a capable 
junior in his earlior*years, before long attained a leading position at 
the Bar, and at the time of his death enjoyef{an extensive and luc- 
rative practice. In his Professional relations, he was scrupulously 
honest, upright and conscientious and far above petty jealousies 
and racial distinctions.” 


Hewasaworthy sên of Behar, and as such wis the natural leader 
of the province ; his most important public service to Behar is the 
Behar National Cellege at Bankipore” He was a Fellow of the Cal- 
cutta University from 1899 to 1904, and, for four years represent- 
ed the Faculty of Arton the Syndicate. He had every sympathy 
with the liberal social reform and political movements of his 
times. He was a patriot at heart without being ostentatious. He 

* joined the Indian National Congress as early as 1886. His sound 
advice in political matters was ever appreciated by his fellow 
leaders of the political movement. 
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He was long an esteemed member of the British Indian Associ- 
ation and of the Behar Landholders’ Association to which he was 
an Honarary Secretary. i 


He was elected twice a Member of the Bengal Legislative Goun- 
cil to which he rendered valuable services, which were testified to 
in appreciative terms, after his death, by His Honourthe Lieutenant- 
Governor. 


In all matters, moderation was his watchword, and he was a 
silent worker in the cause of his country. 

In private life, he was extremely simple. He was studiously 
averse to show. He was true to his friends, kind to his domestics, 
and exceedingly generous to the poor, needy and distressed. His 
was & princely heart filled with the noblest sentiments 


By his untimely death, Behar has become the poorer today 
and it will taka a long time before one of his like can be found. 


Babu Saligram was only 54 years old atthe time of his 
death.. He has left four sons, one of whom, Babu Chandra Shai- 
kher Prasad Singh is a Vakil of the High Court, Calcutta, and a 
large circle of friends and admirers to mourn hisloss. He was a 
Member of the Editorial Committee of this Journal, and, often 
encouraged us with help and advice. 
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